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A 

L I S T 

OF 

The Chief OfE'cers in the Law, 

AT THB 

Time of the Death of King 
8 March 1701-2. 


S IR Nathan Wright knight^ keeper of the great feul i?/*Eng-* 
land, the fa7ne day on which King William 111. died, viz. 
the eighth of March, delivered the great fcal ir.to the hands cf 
^icsn Anne, being then fitting in council^ and the f^u?en re- 
delivered it to hbn^ with the title of Keeper of the^ great Jeal of 
England. 

Sir John T revor knight^ of the ro/ls^ held his office for The omce of 

life^ and therefore it was not dl^mined by the acini je of the king ; ot the rolls 
but yet he accepted a neiv commifion from the queen cf the 
office for his life. \ the kmg!'' 

Sir Joi^i Holt knight^ cldef juf ice of the kinfs benchy hold- 
ing his office by writy though it was ijuamdiu 11* be/io gefferit, 
held it to he detennined by the deniifc ofthekingy notwith/landing 
the ^^7 ^12 & 13 Will. 3 . And therefore the ngiccn ]n council 
gave orders y that he jhould hav*c a new writy zvbich he received 
accordinglyy and was (worn before the lord keeper cf the great 
feal the foltoivingy viz. the fourteenth (fis/hLichf chief 

jufice of the king's bench. 


Sir JohnTurtonJnight 1 

Sir Littleton Powys blight S jujlices of the king's bench. 

Sir Henry Gould knight j 


Vox,. IL 


3 


Sir 





^ A lift of the chief cjjicers in the Uviv. 

Thomas IVcvor knight ^ cVtA jujVuc of thecq??mio}: phuu. 

Sir Edward Ncivill knight 1 

Sir John Powell knight V jufirca of the common plca^. 

Sir John lilencowe knight J 

Henry Boyle efqjiire^t chancellor of the exchequer^ received m 
neiu co?n 7 niJ]irj 77 ^ and ivas /worn in the court of exchequer^ 
May 12 or 13/' 

Sir Edward Ward knight^ chief baron. 

Sir Henry Hatfell knight J 

Robert IVacy efquirc > barons of the exchequer. 

Sir 'Diom^s Bury knight J 
Sir Richard Simpfon kfiight^ curftor baron, 

The right honourable G ray earl af S tamford, chancellor 

of the dutchy of Lancafter, was removed from thefaid officcy and 
Sir John Levifbn Gower baro 7 iet.y was made chancellor of the 
duchy., and took the oaths of the [aid office in council the twenty- 
April 1702. * 


Sir William Wogan knight 
Sir Nathaniel Bond knight 


I the king'^s ancient ferjeants. 


Edward North ey efquire.^ attorney general. 
Sir John Hawles knight foUcitor general. 


Sir Ambrofe Philips knight 
Sir George Flutchins knight 
Sir Salalliiel I.ovcll knight 
Sir lohn ‘I knitrht 


1 

I 

y kinfs ferjeants. 


Jolm Conyers efquire.^ 

Sir Nathaniel f^owell baronet 
William Cowper 

Aglionby ef quire 
l^dward Clerk efqiiire 
William Farrer ef quire 

Entwiftler/^///?v, vice-chancellor of the duchy was re^ 
moved,,andyitiX\ i:^AeS!iefquife promoted to the faid office.^ wh(^ 
died 1 703, iitid was jucceeded by Mr, Brennard ^Grays Inn. ^ 


1 ei. 

y king'^s counfljff^g f. • 

I ' 1' . ‘ - 

j 


Edward 
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at the demi/e of King William III. 

efquire^ attorney of the duchy o^Lancafter. 

Alhurft efquirci attorney of the county falativc'^ was re- 
moved, and Robert Starktey efquire promoted to the faid office, 

JuJiket ^ Wales. 

. 

Sir Jofeph Jekyll knight^ chief jujiice j of Chef- (a ; Note*, it ^vat 

Sir Salathicl Lovell knight J Flint, &c, ^ • 

, di l not detenmr.c 

the I 'em] e of the king j otherzvife he would have been removed,^ great interefi being made for the jaid ojjice 
by Mr, Conyers. 

, }.>A« ./W W,l.. 

Wiil{ampl”“^,,„W " ^NorthWala. 

-rs,u0. W.1A. 


Anno 



Anno regni Anna? regina: Angli^c, &c, 
primo ijoi-z. ^ 


*IIcron^r;/. Treync* 


T)ndfr uco'^nint TN covenant t>roiif^}u by aL^ainll Tiry;/^ it was rulccJ 

toiuak'.-.'jnafiur- by 77?// chief juli-icc of the* king’s bcnch upon evidence 
07^1^00 wantre,^'^ Lr/zVaiFifes at Soff^hwarl: 27. I 

heis boi'.ml lo '1702, that if 'covenants with p, to make farthcrafilir- 
tciiHtr tlic cofh to B, at the cofls of B. A, ought to give notice to 

Jjinnuum wlvdt fort of aiFurance he will make, and then B, ought 
•tor to nnUc iiie to tender the coFis, and" then A. ought to make the allur- 
i^iuranec. ]f covenant is, that J, fhall make a new 

^oo.^\-b')h^^ demife to IL at the cofts of B. (as the covenant, upon 
vkle Corn. Condi- whicli thi^ aclion was brought, was) or any particular af- 
tion. n. acl. fu ranee fpccificd in the covenant; then B, ought firft to 
H^voi. 2. p* cofts^ and then yf. ought to make the af)iurance, 

]'t»r ill the former cafe B. cannot know what coifs will be 
fiiiHcient to tender, before he knows, what fort of alFurancc 
r.utiftlie particn- A. will make ; but in the latter cafe by the infpedllon of the 
lirnilurrincei .not^;(^.,^M,-^j-j^ itfclf hc will kiiovv what fort of afllirance will be 

jilc.M-t.'iined, the , ^ 

(ovt-nandor nni/l Uiatu. 

jMVf tile covcn:int'‘t whni sVtifr.incc Me will make. P. acc. 13 Mod. 400. 401. Holt 177.. 
Vide Coni. Condition. II. id. Ikl. v.^l 2. p. ^155. Vide Jenk. 305. pi, 7. 


Little verj, Heaton. 


In an ije^ment 
wponaclaufe lor 
a re-tntiy ’till not 
necclTary to pjovc 
anadlual ynny. 

R. acc. 3 Kil). 
218. pi. 26, I. 
Vent. 24§. 

Dougl. 460. D. acc. 
Burr. 18^7. Sed 
vide 1 Vent. 383. 
balk. 259, Holt. 

2 (>4. 


S. C. Salk. 259. Holt 2G4, 

A n ejedtment was brought by the lellbr agaiiift the leflee 
for years ot laii:!, (3' c. rendering rent," for breach of 
the condition contained in the leafefor non-payment of the 
nut (there being a claufc of re-entry in the leafc for non- 
paynumt tliercof.) And upon jiot guilty pleaded, it heino- 
tried before Holi chief jullice at the affizes at Southwari 
Aid! , 26, 173^5 1 Am, R, after confoffion of leafe, entry, and 
oidier, Jvdr. B^odtrid- for the defe*ndant infifled upon it, that 
tliis confeflion by the defendant of entry, &c. did not extend 
to the confciTion of an entry, that was neceffary to make title 
to the lefior of the plaintiff; but only In entry to make his 
leafe to i^ie plaintiff good; and therefore that the plaintiff 
ought to prove an adlual entry by the IclTor of tile plaintiff 

for 
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for the coijdidon broken, Kcfore which he had notin point of 
law any title, Arfd Holt chief juftSce faid, that it was always 
held fo until tlie time of Hale chief juftice, and then it was 
ruled by Hale at the in Bucks^ that the general confef- 

lion oflcafc, entry, and ouflcr, v/as luflicient in fuch cafe, 
and that the plaintiff fhould not be driven to prove any ac- 
tual entry by his lelfor ; but he referved it for his more de- 
liberate opinion, a cafe being made of it. And afterwards it 
being moved in the king’s bench, the judges there were of 
the fame opinion : and afterwards in tht; time of Scroggs 
chief juilice, in ejcfl:ment between the lellec of Sir Robert Pye 
and Billing it was held accordingly in the king’s bench : but 
notwithftanding thefc cafes, very foon after ^the revolution 
the fame point arofe befoi'c himfelf in evidence upon a trial 
nift prius 2it Guildhall^ and* he doubted of it, and referved 
it as a point for his qoinion,^md caufed it to be moved in the Tills wrjs th? opl- 
king's bench, where the yiree judges, viz» Sir 7i?^/7//2?;72 all thejud- 
Dothen^ Sir William Gregory^ and Sir Gyles Eyre held, that the Utlaryurm 
general confeflion of entry by the defendant was enough, But the demand of 
and that the plaintiff fliould not be driven to prove an a<ilualthc rent muft 
entry by his leffor, according to the praftice ever fmee the uotwith- 
aforefaid opinion of Hale chief jiffiice, but he doubted of 
himfelf then. But in this prefent cafe, he faid, th?lt it feem- try. I'x riLv,otte 
edto be fettled, and therefore he would not unfettle it ; 
therefore he ruled the prelcnt cyifc according to the opinion q ' 2%. 
of Hole aforefaid. 

Jones verj. Hammond, 


7S-I 

LlTTt^l 
Hf.aton. *, 


I‘kadinc;f., Lufw. 124. 


I 


Nan aSion upon the cafe brought by the plaintiff againfl j,, 
the defendant for flopping a way, the ply.irlifT declared, 



, way 

not gnilty pleaded, upon the evidence at the liia*, Alarch ig, ^**''‘'1 over which 

1701, at Lent aflizes 2X Maidjionc i yfiaur vegiu.::^ it 

ohjedled by Mr. Broderick-, that the plaintift't/.ight to be non- to i\-t fonh ihlc 

iiiit; becaufe it appeared *by the plaintiiPs dec lararion, that 

the defendant w^as pofleffed of the cloie of />. :uid for that 

reafon fuch a general declaration of a haladt et k. ccm. i utw. 

drhuit is not good, but the plaintiff ought to Ihcw his title 119. 2 V( i 36 . 

to the way; for fuch a general declaration is 

againft a wrong doer; but in this cafe if ihc plaintitf reco- jvjod, p, {i 

vered, it might be, that the court at Wcftminjler won!.] JC03. ancli.i.ic 

hold, that this defedl: was aided by the vcM'dicl, becauie 

they would intend, that the plaintiff* fhewed his title to 

way in evidence. But chief juftice faid, that tlie dc- 

fendant had good reafon to have demurred; but h^had au-ciocbnouioib. . 

thority ^ • 



•r?'- 


JoTUZt 

‘fiAMMOND* 
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thority only to try the ifTuc, anS the plaintiff had no need 
to prove more than was contained in the declaration i and 
for that reafon he over-ruled Mr. Broderick^ objeflion, and 
the plaintiff recovered a verdift. 

Broughton verj. Ilarpur, 


ejectment, cnc piaintin maae ticie to pjs jenpr to tno 
forriiVrirnwiS^ lands in queftjon as Ton and heir of JeroTne "Jacques and 
dics» hisfivft wife Hannah his wife* in right of Hannah. 'J"hc defendant gave 


iramanmarrjffs yN ejeftment, the plaintiff made title to his leflor to the 

a fecond time be- - - * - - - ' 

fore 1 
dics> 

IS rots CO -.pet^nt in e^ddcncr, that Jerome Jacques was married before he was 
her married to Hannah ; and the woman, to whom it was fup- 

R.acc, Ra'^m. r, pofed he v/as* married before, was produced at the trial, 
T. R. a6v D. Jummer aflizes 13 WilL 3. at Maidjhnc^ to prove this mar- 
riage. The counfel for the plaintiff oppofed her teftimoiiy. 
Vide a. Cha, becaufe flic fwore for her advantage,’ vi%. to have a huf- 
39*- band, the hiifbanJ then being Hvingf! Bntneverthelefs 

jiiftice of the king^ bench, then judge of aflize, admitted 
her^teflimony. ‘But afterwards the fame caufe upon the 
fame title between the fame parties was tried before Holt 
chief juflice, at the affizes \n March zt Matdjioney i Jms. 
reg. and the refufed, after debate, to admit the former wife 
to be witnefs for this purpofe ; but upon other evidence the 
former marriage was proved’' to the fatisfadfion of the jury, 
being gentlemen, whereupon they ^found a verdi<3f for the 
defendant. But in the former trial before Gculd juAice the 
jury found a verdidi for the plaintiff) 


Skinner ve^f. Uplhaw. 

carriage. ^ defcMidant, being a common carrier, for goods deli- 

D. acc. pofi 867. vered to him to carry, dffr. Upon not guilty pleaded, the 
Arg. Burr. 2826. uefeudant gave in evidence, that he offered to deliver the 
goods to the plaintiff, if he would pay him his hire j but 
^ thrt the plaintiff refufed, i 3 fc. and therefore he retained 

them. And it wms ruled bv Holt chief juftice at Guildhall^ 
(the cafe being tried before him thore) May 12. i Jnn. reg, 
that the carrier may retain the goods for his hire; and 
upon direction, the defendant had a verdldl: given for him. 


The 
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The Gjovernor and Cbmpanj^ of the Bank of 
England verj. Glover. 

• 

I N indebitatus a[fu 77 ipfit brought by the plaintifFs agaiilft Uponapromlfcby 
the deferifhint for 454/. and yL lent to the defend- 
ant by the plaintiffs, and anotljcr count for ‘454/. iSs, and 
^d. laid out at the requcfl of the defendant for the life of ker fiali not, a 
the defendant ; ami non plea Vd ; upon the evidence 

at the trial before i/o// chi- .f juft ice at the fittings, at 
/W/, Pafchy I Jnn, the cafe was thus. 'The defendant, ncy i;nt, or laid 
Jan, 31. 1700. brougnt a note of Mr. 4S’Z»/7>/;m/thc All 

imith, payable to Robert Stampei^ for 454/. iHs. yl to the 
bank of England^ and prayed Mr. Maddocis tht cafliier of Vide poft 917. 
the bank to give him a bank note payable to the faidH* 3 - 
Stamper for the faid note of Shepherd ; which Mr. 
refufed, but told the'defendant, that if he would promife to gage. a. id. 
pay the bank the 454/. •i8x. yL in cafe Shepherd did not E<lit.vol.4.p.z58. 
pay the faid note, he would give him a Jpeclc bank note pay- 
ible to himfelf for the faid fum ; to which the defendant: 
igreed^ Whereupon Mr. Maddocks accepted Shepherd^ ribte, * 

ind gave the defendant Glover a fpede bank note of 454/. 
i8j. and yi This was done upon the Friday. Monday 
ifter, tliis note of Shepherd was font to him to be paid, and 
Shepherd refufed to pay it. In the mean time Glover gave 
:his baitk note to J* S. for a debt owing by liim to j. S. 
uid y. S. received the 454/. iSx. and 3^/. of the l^ank. 

And after debate by the counfel of both lides, Holt chief jufo 
ice was of opinion, that this evidence did not maintain the 
iction. For (by him) this was not money lent, nor laid out 
br the ufe of the defendant j but it was a buying of the 
lote of Shepherd with a warranty of it from the defendant j 
ind therefore the plaiiKifts might well maintain* a fpccial 
iblion, but not a geneial vuLiitatus ajjumpfit. It was urged 
the plaintiff's’ counibl, that this note was only a depofitum 
)r pledge. But to tliat the chief jufoice anfvvcrcJ, that 
hat could not be, becaufe it was not ixdceiiuble by the de- 
endant, and rcdcni^illon is incident to the nature of a 
)lcdge.. The plaintiffs were nonfuit. 

• 

Jennings verJ. Rogers. 

r N ejectment upon evidence af fiijl priits at L^nt aiTr/.c.; at A iti,,-,'er} ia 
A SoutJrwarky tlic rnfe appeared to lie tlm';. J. was 
nant of the lands tor life, remainder to *B. in tail, re- ‘'^1“ ''^“;'*^'^:!; 
maindcr to U for life, CV. Is. Icaled and^rclcafod all his J> with ano.i’or 
eftate to A. then ci prireipe v/as brought againft pofon, Imu hie 
A. vouched B. and C. ami they \(.uchc"d the common if c.,v. 


Holt 618. Pig. 176. an^VdeCrulfe 2cf, ac-. i Venr. 3^:. j’Ioa J. 

Skinn. 3. 18* Vin. 213. pi. 3. 2^. pi. C. Lutfc*. ukc '^5, 3^1.* Cmmc s.''5, ^ '• 


\ouc'Oec 
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t 

JfxKNlNGS 

v» 

Rocexs* 


fjrm adjourned. 
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vouchee, and the recovery was perfeftcd. The qucftioti 
was, if this recovery was good, to bdr the intail ? And 
Holt held, that it was, though C. had but an eftatc for life. 
But he rcferved it for a point for* his farther confideration. 
See Ptowd* Com, ManxeV% cafe 504. Bare v. Snow \ and 
3 Co, 5. K CuppUdikeh cafe. And afterwards he gave his 
opinion accordingly, after confideration had. 


Memorandum^ That the twenty-third of April being ap^ 
pointed for the coronation^ which was to happen on 

I'hurfday the fecond day of the {quindcna Pafchac 
being the^ Monday before^ one judge of each court went to 
Wellminfler, to keep tleejfoins of quindcna Pafchnc, and 
there received a writ of adjournment^ to adjourn the term 
from quindena Pafchje unUl tres Pafchae; which being 
read in the fever al courts^ they returned. And afterwards 
at the appearance day of tres Pafchae all the judges fat at 
^ Wcftminftcr, \nd dijpatched bufmejs. 



Eafter 



Eafter Term 


i Annae reginae, B. R. 1702.’ 

Sir John Holt, Chief JuJiice. 

Sir John Turton, 

Sir Littleton Powys, 

Sir Henry Gould, 



Jacob ve^. Dallow 

C. Salk. 551. 


I N a declaration upon attachment upon a prohibition, a prolubltlon 
the pjaintiff flscwed a right in him and all thofc whofc^^'^^^ 
cftateshe had to a feat in the church, and that the 
dant furmifing a ufage to fit in the faid feat, time where- jjower to try one 
of, had libelled againft him for having difturbed him?^ fadsftated 
in fit|ii^ there j that the plaintiff had denied the fiiid nfage 
in the Tpiritual court, and that the judge of the fpi ritual denied, 
court had neverthelefs refufed to allow it, The dc-^*‘^cc. ;intc*57S. 

fendant In bar pleaded the faid ufage, ^c. ^^nd 
the prefeription alleged by the plaintiff, to have a feat in the 
faid church, fS'V. The plaintiff demurred. And the dc - a man may libel 
fendai^ joined in demurrer. And now Mr. Eyre for 
plaintij^^ urged, that though the plaintiff by his demurrer ar.cein\apt\v he" 
had that he had not any title to his feat by prc-dainis ina church 

feripnb^^yet the defendant founding his libel in 
ritual court upon a cuftom, which Is not triable there, but ‘ 

at common law, the defendant could not have a conful- SS. pi. 6. Bum’s 
ration; and therefore his traverfe is ill, for it is not mate- 
rial, whether the plaintiff has any title or not. B^it finceyj,^[ ' 

he has denied the cuftom afieged by the defendant in his 
libel, apd the fpiritual court has not power to try it, the p*" which he 
prohibition mull flfand. And he cited HetL 94. in the 
of Eaton V. Ayliffe^ it is faid by Richardfon juftice, thatpaiiy acainft 

if title be made In the fprritual court to a feat in the whom the fu a is 
church by prefcriptijinV it is merely coram non judlce \ 

Noy 78. Carlton v. Hutton^ where it is laid, that a feat vide i Wif. 326. 

may be claimed by prefeription, and an aftion fipen tlie i 

cafe lies for difturbance of the enjoyment of it at common KX 

law.j/p. lyi* ' 
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Jacob Sjj. yonei 3. Bradbury v.^Bujrb^ a;? a 

liAthow, ftrong to the* purpofe; where in an- action upon the cafe 

for diifuibing him in the enjoyment of a feat in a parHh 
church, which feat the piaintiA' tlaimcd as appendant to his 
houfe by prefeription, without alleging repairs, the de- 
fendant pleaded prefeription in hirnfelf and his ancei- 
tors, and traverfed the prefeription alledgcd by the plain- 
tiff; and adjudged, that the traverfe taken by the de- 
fendant was impertinent, and that the cafe refted folely upon 
the difturbance; and judgment was there after verdidt given 
for the plaintiff. Sed non allocatur. For per ?Iolt chief juf- 
tice, the defendant, if he pleafes, may fuc upon his pre- 
fciiption in the ccclcfiaftical court, to have his pollef- 
lion quieteS, which the ordinary ought to do upon the 
foundation of his ufage to hftvc fat there ; for one may fue 
upon a prefcriptlon in the fpijiitual court, if it is not denied, 
( j) ^rite 579, as upon 2. modus dccimandi\ or^for (<'/) a pcnfion due by 

prefer! ption, and thefpirkual court will give judgment upon 
it.^ I'hcn in prefcnt cafe the pr(*fcription, upon which 
th^ (lefeiiclan-t libelled, is not denied by the plaintiff; and 
therefore the fpiritual court may well ptocced upon it. 'Then 
as to the prcfciiption alleged by the [daintiff in his declara- 
tion, it'is confcfled to be f.ilfc by the demurrer, and con fe- 
qu 'iuly it appears that the plaintiff had no right to the feat ; 
and therefore lie ought not to have a prohibidotj, though 
the plaintiff in the fpiritual court had only abate pofieflion ; 
for the foundatioji upon which the prohibition ought to be 
granted, is the invafion that is made by the fuit in the cccle- 
fi.iilit j 1 court up m the temporal preferiptive right of the dc- 
^ fejid'uu ; hut in this cafe there is none fuch ; and then if 

thf* (iefendiwit had no extraordinary title, yet lie had the pof- 
f gild being diflurbed in it, the ordinary hasconufance 
01th * diffurbance, and may fettle and quiet the }>'jflelHon ac- 
ec-odiig to the ufage, no temporal right being infringed. And 
therefore (by him) a confultation ought to be granted. An4 
^a ccnifultatioji was granted by the whole court, 

Regina ’tjerJ. Ewer. 

m 

S. C. 7 Mod. 9. 

wh^c A facias fued againft the defendant upon a rc- 

^ ^ cogn fance acknowledged by him before one of the 
SfiVc a ootice jridges ot this court, upon the granting of a certiorari to re- 

tn a man^ or move an indiJ&menL found at the general quarter feffions of 

bcfc^c fhc jufticcs of the peace there, tsfe. Thedc- 
K ro have htrn to fcndaiit {a) prayed oyer o( the recognifance, and of the con- 
trive notice to him dition thereof; and they being entered in haec verha^ the de- 

judgment wasT given for the defend- 

cocruifAnce taken hy a judge Vf B. R. upon the removal of an indiftment in more than thefum 
menuoned in 5 W. tt. M. c. 1 1. is good. S. C. Salk. 564. Holt 612.' Vide Str. 1165. Burr. xo. 
(j) Prom viic repou m7Mod, 9, it Ihould fetm the defendtrtt did not j>ray oycr» 

ant, 



Eafler Term i Annae reginae. 757* 

ant, for a mapifeft variance bcWeen the recognizance men- Rehina 
tioned in the fare facias and the recognizance entered in hesc 
verka^ inafmuch as it was mentioned to be part of the con- 
dition of the recognizance' recited in the feire facias^ that 
the defendant ftioul^ give notice of trial profecutori ct ejus cle- 
rico\ but the condition of the recognifance entred upon the 
oyer prayed was, that the defendant fliould give notice of 
trial projecutorl aut ejus clerico, Mr. King counfel for the de- 
fendant took another exception, vi^.. that this recognifance 
varied from the form preferibed bv the adl, of parliament 
lately made, in this, that the faid ftatute appoints that the 
fum fliall be 20/. but this recognizance is of 40/. But to that 
exception the chief juftice anfwered, that notwithftanding 
that, the recognifance will be good by the common law; for 
before the 5 iff M. c, ii. arty judge of this court might 
have taken a recognifance with condition to profjcute, 

And the conftant pradlice iij London and MiddUfex for remo- 
val of indictments by certiorari^ before t^e fdd. ftatute was 
I'o; but the difference was, that after the faid aCt, and before 
the adl of 8 y 9 3. c. 33. although fuch recognifance had 

been taken by a judge, yet that would not have made the cer- 
tiorari a fuperfedeas : but fince the laft aCl, if a recognifance 
he taken by a judge to profecute, and a certiorari gVanted, 
the certiorari will be as much a fuperfedeas^ as if the recogni- 
fancehad been taken by the iuftices of the peace, accordinji 
II. 

• 

Clerke verf. Martin. 


T H £ plaintiff brought an aClion upon his cafe ngainfl Aprc i^i^ory 
the defendant upon feveral promifes; one .co inn v^as 'I"' 
upon a general indebitatus ajfumpftt for money lent to^the ^ 

fcndant ; another count was upon the cuftom of merchants, Mrijmr nr within 
as upon a bill of exchange; and flicwcd, that the dcfejidant rtu- cuOomof 
gave a note fubferibed b^ himfelf, by which he proniifed s 12^ n 

pay to the plaintiff or his order. Upon non ajju 7 npfit aa /poTi ^ 

a vcrdiCl was given for the plaintiff, a*-id intire damages. And 6 ]\M. 2(). 
it was moved in arreft of judgment, that this note was nor a ^ 

bill of exchange within the cuftom of merchants, and there- ’ ' 
fore the plaintiff, having deWared upon it as fuch, was wrong; Nor is a promifl'o- 
but that the proper way in fuch cafes is to declare upon a n' rote payai-K ro 
general indebitatus ajfumpftt hx money lent, and the 
would be good evidence of iti But it was argued by Sir of noreyi ntto 
Bartholomew Shower the laft Michaehnas term for the plain-.?- ^ 35^* 1- 
tiff, that this note, being payable to the pfaintiff or dn 

order, was ^ bill of -exchange, inafmuch as Ijy its nature It 

it was negotiable; and that diftinguifhes it from a notecamot jrt ’f!- 
payable to S. or bearer, which he admitted was not 
a bill of exchange, Uecaufe it is not aflignable nor in- of 

• cular fount in the 

declaration, unlcfs tJiat count is Inftnfibl<*. S. C. Salk. 12.^^364 

dorfable • • 
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(a) Acc. Salk, 
125. 
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dorfiible hy the intent of the fubfcriber, and, confcquejuly 
rot negotiable, and therefore it cannot be a bill of exchange, 
becaule It is incident to the nature of a bill of exchange to 
be negotiable : bat here this bill* is negotiable, for if it had 
beeit ^'ndoifed payable to y. A^. J. N, might have brought 
his aftioii upon it as upon a bill of exchange, and might have 
declared upon the cuftom of merchants. Why then fliould 
it not be before fuch indorfement a bill of exchange to the 
plaintiff hiinfclf; fince the defendant by his fubfcriptioii has 
/hewn his inte.nt, to be liable to the payment of this money 
to the plaintiff or his order; and fincc he hath thereby 
agreed, that it fliall be aflignable over, which is by confe - 
cjuence that it fliall be a bill of exchange ? That there is no 
difference in reafon, between a note, which faith, I pro- 
« jnife to pay to J. S. or order, We-” and a note which 
faith, “1 pray you to pay 60’ y, S, or order, dsrV.” they 
are both equally negotiable; ^and to make fuch a note 
a bill of exchangt^ can be no wrong to the defendant, be- 
caufe he, by the ligning of the note, has (a) made himfclf 
tQ*that purpofe* a merchant. 2 Vcfitr. 292. Sarsjield v. 
iherly^ and has given his confent, that his note fliall be ne- 
gotiated, and thereby has fubje£ted himfclf to the law of 
intTcharnts. Holt chief juftice was toils vlrihus againff 
theadtion; and faid, that this note could not ^ be a bill of 
exchange. That the maintaining of thefe adlions ypon fuch 
nolcs, were innovations upon the rules of the common 
law; and that it amounted to the fetting up a new fort of fpe- 
cialtv, unknoVvn to the common law, and invented in Lom-^ 
havil-llrect^ which attempted in thefe matters of bills of cx- 
*. hangc to givc‘ laws to IVeJimlnJier^halL That the continuiiig 
to declare* upon thefe notes upon the ciiflom of merchants 
from oWliiiacy and opiiiionativcncfs, fince he had 
alwai s cxpieflcJ his opinion againlf them, and lince there 
\vr.'> ib enfy a metluxU as to declare upon a general indebitatus 
aijbwftfit for nionev lent, As to the cafe of Sarsfield v* 

IDU.-rrh'j lie faici, he was not fatisfied with the judg- 
ria nt ot the king’s bench, and that he advifed the bfing- 
10 ’ (n a wrll of error. 

jviflicc faid, that he did not remember, it had ever 
be Ti that a note, in Vi^hich the fubferiber proniii- 

r ! to [lay, tdc. to J, S. or bearer, was not a bill of exchange. 

the bearer could not fuc an action upon fuch a note in 
Ids ov/ii name, is without dotibt and fo it was refolvcd be- 
twc(’n Ilovto^ and Coygs^ now printed in 3 Lev. 299, but 
th'jt It was never nfolved, that the patty himfclf (to whom 
fuch note wa^ payable) could not hgi^.ii action jiipon the 
cuftom of incrchunts upon fuch a bill. Holt chief' juflice 

anlwcrcd, that it was held in the faid cafe of Hortons. CoggSy 
that fuch a note was not a bill of exetenge within the cuf- 
tonis of merchants. And afterwards this Eajler term it 
was moved again, and the court eanjtinued to be of opinion 

againft 
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ftirainll the action. And then Mr. Br^ntbtvaite for the plain- e»k£ 
tilF urged, that if this note was not a l?ill of exchange within Uaktiv. 
the cuflom of merchants, then the promife founded upon it 
was void ; and then it coultl pot be intended, that any da- 
mao:e was given by the jury for the breach of it, but all the 
damages muft be intended to have been given upon the ge- 
neral indebitatus aJfumpfiL Holt chief juftice faid, that v/ould 
be true, if it had been void by rcafon of its being infenfiblc ; 
but this matter is fenfible enough, though not fufficient in 
law to raife a promife ; and therefore one cam;ot intend, but 
that damages were given for it; and confequently that judg- 
ment muft be arrefted. And judgment virus given, quod qurrens 
nil capiat per hillatUy by the opinion of the whole court. 

Potter verf.*VcixY(o\\, 


S. C. Salk^ 129. Holt 53. 


E rror upon a judgment given by iiihtl dicit in Cl 5 . A cuAcmuhat a 
in an adlion upon the cafe upon a bill of J 

upon the cuflom of merchants, in which the plaintift'declar-p^y\,^y,^,‘^.y 
ed that there was a cuftom in London^ that if a merchant thcr or hls.orati. 


iigned a note, promifing to pay to y. S, or his ordisr, 

that he became obliged by the cuftom to pay it, teV. And ^ 

now Adr. Achcrlcy attempted to make a diftindlion between 

this cafe *and the cafe of Clerk c v. Martin^ a^ite 757 ; be- 

c^ufe that in the faid cafe of Clerke v. Martin the cuftom 


was laid generally to be between all merchants, of 

which the court will take notice, and confequently will take 
notice that there is not any fuch cuftom ; but in this cafe 
the cuftom being confined to the merchants in I^ondou^ the 
court cannot take any other notice of it than as it is pleaded, 
the which being confefTed, by permitting judgment'to pafs 
by nihil dicit^ muft be looked upon by the court as true; and 
it not being void nor unreafonablc, the judgment ought to 
be affirmed. Sed non allocatur. For per curiam it is a void 
cuftom, fince it binds a man to pay money without any 
confideration. For the rule is, ex nudo paSlo non oritur actio. 
And tlierefore the judgment was reverfed. 


Meredith verj. Chute. 

S. C. Salk. 25. but with fomc difference. 7 Mod. 12. 

I N cafe upon ajfurnpfit the plaintiff declaredf that the dc-T[u delivery of » 
fendant, in confidieration that the plaintiff^t the fpecial 
requeft of the defetJi|fot deliberaffet to the defendant quandarn t J 
notamj by which ot^^urji aflUmed to pay to the plaintiff a rtrnK.ney, i* a 
hundred ai^P&ed to pay to the plaintiff, feV. Upon 

non ajfumpjit plead6<%.yerdi(ft for the plaintiff. And ngw Air. ‘ 

Gilbert moved an a|rift of judgment, that the confidcration And in An &qiorr 
of this promife was riot good, fince it did not appear, that th< reon, thv piain- 

* * tiff need not piCA'cr 

»pon what confidcration the note \vk> mwie. . 

nu,yl 
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Mr.RitniTiT 

v. 

Chute. 


ktr P./cK 

S 2 ■}. 

B* K. Xot. 97. 


Htirjl gave this note to the*plaintiff upon ar\y good con/i- 
tlera Jon, and confequently the faid note Nvould be void, and 
then the delivery of the faid note by the plaintiff to the de- 
fendant v/ould be no prejudice t6 the plaintiff nor advantage 
to the defendant. But it was refolved {per totam curiam) 
that this was- a ^ood confideration j for though no confidera- 
tion was exprelTcd in HurjVs note, yet the note being fub- 
feribed by HurJ}^ was good evidence of a debt due from 
Hurji to the plaintiff ; and therefore the delive^ of the evi- 
dence of his ckbt to the defendant at his requeft was a good 
confideration of t\\t aff'umpfit of the defendant, upon which 
this adt ion was brought. And judgment was given for the 
plaintiff. J^ote, Holt chief juftice faid, that he was of opi- 
nion upon the trial, that it was not neceffary for the plaintiff 
to prove, upon what confideration the note of Hurji was 
given, the defendant having* admitted it to have been given 
upon good confideration by his j^omife. 

, , Feltham verf. Cudworth. 


T he plaintiff filed a jelre facias upon a judgment of 
817/. 135. recovered by him as executor to Thomas 
Felthafn in an a£l:ion of debt brought by him againft the de- 
fendant. The defendant at the day of the return of the fe- 
coni feire facias (which as well as the feire fac\fs was re- 

turned nihil:^ ^ c.) folemniter exa^fus venit etdicit quod ipfe non 
fotcjl dedicere quinpraediSdus the plaintiff executionem de debi^y 
c, pracdl^ls verfus eum Juper terras et tenement a bona et catalla 
cd defendant levandis habere debeasy Sed idem the defen- 

deceV unlfi'stlie tdterius dicit quod the plaintiff executionem de debitOy £sfr. 

praediSii 5 fuper perjonam of the defendant habere non debet 
A .Ac^ quod per a certain a£l of parliament made 8 W. 3. 

inter alia it was enafted quod licei et et licitum foret ad et pro 
da aims tertils partibus vel pluribus in numero et valor e 
omn'imn reallum creditorum eorum executoribus adminijira-- 
torihus guardianis et fiduciarih et aliis perjbnis authori^ 
zatls per eos aut aliquem corum facere tale agreeamentum feu 
compoftiones qualia putarent apta vel rationabtlia cum aliquibus 
dehitorum fuorum qui exijientes inhabiles ad folvendum tota de-- 
acc. j Wiir. 122!^ fubjiraxcrant vel abfeondiderant ab eorum 

ufualiius locis commorantiae five fuerant vel devenerant pri-^ 
TlK'omiiT.on of a fonarii pro debit 0 ante decimum feptimum Novembris l6g6, et 
p: oh rt wh- n nc^ qj^Q^i quodlibet tale agreeamentttm vel compofitio fa£ta pro aequali 

in for /t! only. <)u? R. acc. i Sid* 308. and vide 4 Ann. c. 16, f. i. Ifaftatutc authorifesa 
corta.n propor ion of a man's creditors to make a compofition with him, and declares that fuch 
conipontion bcinj? made for the cquaf benefit of all Iiis creditors ihall bind all, a com^fition to take 
a ceitaiii fu n in tlie pound for the debts due to fuch of the creditors as Ihould fign it, is a compo- 
fition wiilnn the ftatutc for the benefit of all the creditors, and all of them will be intitlcd to it. 
Qu ? S. C. Com. 112. If a ftatute be made in favour of perfons who being unable to pay their 
d.:! ts (liould abfeond, *ris fufficient for a man who would tnfift upon it to Ihew tliat he was una- 
ble to pay his debts and abf*onded j he need not add that he abfcoiided on account of his debts» 
Vide port 810. The words “ ita quod” when applied to a thing to be done, make it a condition 
pr-cedent. S. C. 7 Mod. 10. 3 Salk. 59. a ftatute diredh that a compofition by fomc of a 

man's creditors ftiall bind all, fuch compofition muft be abfedute and not conditional. S. C. 

. 7 Mod/io. 3 Salk, 59. And obligatory upon |hc debtosr* $« C* 7 Mod* JQ* j Sallt. 59. 

. hene^^ 


No inrt’U’Tfient 
w)).c!i la nor d. II- 
vered, can be a 
deed. R. acc. 
port n acc. 

2 Bl. Com. 306. 

Therefore an in- 
rtrunient which a 
rtatute direrts ro 


delivered alfo. 

R. acc. port 967, 

No inrtrument 
neeil be pL aded 
with a profci 
wliich is inferior 
m n ituretoa deed 

S. C. Com. 111. 
R. acc. piort 967. 
D. acc. 3 Lev, 
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henejiclo omnliiin creditorum in proportlonc ad refprSllva dtoita Fki.tham 
fua et iuhfcrdpta ctftgillata per presdiftas dr. as tertias prn'tes vr / Cy ^ ^ 

ptures in valoriiiifbfquc aliquo Jecreto j'l'auduLnt'j five collaterali 
agreeamento ptoaiiquo maj oft adv ant agio quam in eoden: 
fmnfotyt ohlifi/tret ei concluderet omnes alios crediiores execuhres 
adminijiratores guardianot et fiduciarios fuos et omnes pcrfonas 01 L !. , .llfN^S fhjU 
authorixatasvel clamant es fub ipfisvelaliquo comm tampUnaric^^<^ jy i t.cu inr adl 
et cffeSiive ad oninio intentiones et propofita quafioiimcs et ^ 

eonm act ualiter facer cnt fibfcrihercni et figfiilarent face ret fub- 
jeriberet etfigillarct taliaagreeamenta five comp fitioncs^ then he his u 

fhewsalfothe reft of the a£l, which indemnifies executors, j 5 
truftees, for what they ftiould do in purfuance of the th^t he was \npri- 

faida£t; and the provifo, that fuch agreements ftiould notion when the 
defeat judgments, bV. fo as they fhould not affect the 
Ions of fuch creditors, prout per eunnem ammi inter 
allaplenitis liquet et apparet : » Then the defendant further 7 Mod. 10. 3 SJk* 
liiith, that he at and bef(jre the feventeenth of November 
1696, was indebted to the fcvcral perfons hereafter men- 
tioned in the fcveral real debts hereafter fJJecified, vi%^ (and 
then he particularifes his creditors and his debts) in totofc 
attingentihus ad 35,686/. 4i. et lod. et non ultra^ and that 


he fcparalibus temporihus pracditlU vel aliquo tempore hide non 
fuit indebitatus alicui alii perfonae five perfonis quihufcnnqne in 
aliqua denariorum fimma qnacunque^ quodque ipfiadtunc non fuit 
indehitatu^ praedi^is perfonis fuperius nominatis feu cor ion alicui 
in aliqua majori vel alia denariontm fummn quam ut frpcrius 
mentionatum exijiit^ quodque ipfe idem the defendant/)/;'?. w/.v>/ji 
feparalibus temporihus Ibidem inhabiiis fuit ad folvendnni deh’na 
Jua prttdida et ficinhahiUs exijicm ipfe idem the clefendaiir ante 
precdiiitim dccimum feptimum diem Novembris 1O96 apud If fi- 
tmnajferium pradi^um in comitatu pradi \o Jciplum fit fra. fit 
et a! fcondidit ah ufuali loco ejus commoratiouis^ eotlnnqn? fve de- 
fendant fic abfeondente fuhjiradlo indehit at 0 d inbahili ad jo hr n-^ 
dum dehita pradifia exijientc^ dues tertJer partes in ivimero et 
valor e omnium realium creditorum ipftus the dei'endant prn- 
di 6 iorum^ viz, (and then he particularizes their names) 
odavo die fauuarii 9 Will, 3. apud Wejlmonafierium pra .lic- 
turn in comitatu presdiBoper quoddam feripium ptv' cos ^r/prctlve 
fuhfcriptutn et Jigillatum gerens datum eifdcm die et anno quoddaai 
agreeamentum et compofttionem cum codem the defaidant dc 
preediBis debitis per eundem the defendant ut praf vtur diddin 
fecerunt in forma fequenti^ viz, they feveraily covenanted and 
agreed with the defendant, quod ipfi acccptarcnt rniperent et 
eaperent of the defendant duos denarios pro qualiht libra quam 
ipfe the defendant debult feparalibus creditorihns qui feriptum 
illudfiibfcripferint in plena exoneratione ctfiiisfaBfhne f paralium 
debitorum ei fummarum monetae quas ipfe the defendant dchult 
ipfes feparalihus creditoribusj ita quod duts tertia partes in 
numero et valor e omnium realium creditorum prafati the de- 
fendant, figillarent et fubjeriberent fcriptim pre^UBum^ 
4 t ita quod duo denarii fohendi pro qualibet libra quam ipfe 

the 
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the defendant dchuit Ipfts praedi^is credltonhus ^ui feriptum 
iUudfuhfcripfermt bmahus fuas foluti ejjentpraedi^is feparalibus 
credttorlhus vel eorum feparalibus executoribus ^Iminijiratoribus 
vel ajjignatis infra terminum ftvt fpatium ^utnque annorum 
proxhne po/i tale ternpus quale duae tertiae part€$^^ in numero et 
valore omniurn rcalium creditor urn praediSii the defendant, 
fuhfcribercnt feripturn praediBurn et proxhne poji talc ternpus 
quale ipfe the defendant ejfet abtualitcr exoneratus de fu9 
itnprifonarnenio per unum judicium rnodo et forma prout in afdu 
praeditlo ct injeripu praediBo mcniionatum eji^ prout per 
feripturn Hired plcnius liquet et apparet : then he avers, that 
this compofition v/as made for the equal benefit of all his 
creditors in proportion to their debts without any frauds 
feV. and that the plaintifl had notice thereof the day and 
place aforefaid, and was reqatefted to fign it, but that he re- 
fufed, i^c, et hoc paratus cji yerificarc^ unde petit judicium Ji 
the plaintiff* cxecutionern fuarn pr^ediBarn verfus perfonam of 
the defendant habere debeaty &c. The plaintiff demurred 

generally, and the defendant joined in demurrer. 

• • 

• 

And this cafe was argued fcveral times at the bar by Mr. 
Decj Mr. Broderichy znd Mr. Robert Eyrcy for the plaintiff'; 
and by*6ir Bartholomew Showery Mr. Cowpery Mr. Raymond^ 
and Mr. Mountagucy for the defendant. ' .And the firft ex- 
ception that was taken by the plaintiff’s counfel tg this plea 
was, that the defendant has pleaded this compofition to 
have been made per quoddam feripturn of the creditors fub»- 
feribed and fealed by them, which is in judgment of law a 
deed, as wf]cn one declares upon a bond, one fays that the 
defendant per feripturn obligator iurn figilh fuo figillatuniy isfe. 
and then die defendant fliould^l^ve pleaded it with %profert 
in curia \ for all deeds the defendant himfelf, and 

pleaded by him, ought to be pleaded with a profkrt in curia ; 
and thereibre in this cafe for want of pleading this deed df 
compoiition with a profert irj curia the plea is ill. 


Againft which it was argued by the counfcl de- 

fendant, that admitting, that this compofition ought to have 
btaai pleaded with a proferttn curia ; yet that fuch omiffion 
was only matter of form, of wTiich the plaintiff' could not 
take advantage upon a general demurrqr.* Cro, Eliz, 217. 
Vauny \’, Aplen. But the Court did nbt'give any opinion 
upon that. But fee lo b. Du' LyfielcPs^k. Cro. 

Ja, 32. Dawbeney v. Bannijier 2Q2. 360. 

Rolls V. Boulting and ^ 

deed with a frojert in curiay is matter 

of fubffancc. Then it was fiir^^^gdiri by the defend- 
ant’s counfel, that this compofition .wis' -iiot a deed, nor is 
it requifite tliat jt fliould be by deed;* for the parlia- 
ftient fays, that they by writing figned and B^ed, lAc. 
. which 
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which doej.not defcribe a deed, delivery is eflentially 
requifite to the making of a deed : and'then it not being a 
deed, there is no need to plead it in curia^ no 

more than an award. And as to the cafe cited of the de-^ 
claration upon a bond, that there it is only f lid, per fcriptum 
cbligatoHUm Jigillo figillatum^ and yet that is looked upon as a 
deed, and always pleaded with a prefer t in curias it was 
anfwered, that it is partly by the conrfc of the court, that 
fuch declaration is held good to defcribe a bond, without 
(hewing the delivery, and partly by reafen of tlie word 
obligatorium ; but that an appointment in an a£l of parlia- 
ment, will, power, to do a thing by writing fealed, 
(hall never be conftrued by law, to be an appointment to 
do it by deed, fm* wart of an appointment that it (hall be 
delivered, the deliv.'ry b^'ing o? th- efT nee of a deed. And 
therefore they concluded the [flea good noiwiihftanding this 
exception. And of thi«^ (fjmion was the whole court fot 
the reafon laft mentioned, and ovci -ruled xhe exception. 

• • 

2. A feepnd exception taken by the plaintiff’s counTel 
was, that the aft, as it is pleaded, is that every compfdition 
made for the equal benefit of all the creditors in prqporLioa 
to their refpeftive 'debts, and fubferibed and figiied by two 
third parts in number and value, (hall bind, tsfe. thai this 
compofititn pleaded in the defendant’s plea does not app \ir 
to be made for the equal benefit of all the creditors ; for it 
if pleaded to have been made by two thirds in number and 
value, and that they agreed to accept two pence for every 
pound due to themfelucs 5 fo that it was made for their be- 
nefit only, and not for the benefit of the other ^creditors ; 
and cpnfequently the compi|Pjjon is not fuch as wdl oblige 
the other creditors by the a6t OT^artiameiit. • 

To which it was anfwered by the defendant’s counfel, 
that this compofition was for the equal benefit of the two 
third pa^, iffc, and made by them, and then their aft will 
oblige* 'lJpre{f, and they alfo might have taken advant<»ge of 
the compofitioni and might hav.€ demanded the two p^nce 
for every pound of their ^eblS, as well as the fubfenbers, 
and fo in effeft and by the law it is a compofiticn for the 
equal benefit of al) creditors. Bciides, that the defen- 
dant has averred exprefslvj tl^ this was ^ compofition for 
the equal b^efit of all the creditors, which the plaintiff has 
not denie J ||| |it ; demurrer* And Holt 

chief jufllilnpW of opinion, tkat this com- 
pofition was (br of ail the creditors ^ but to 

that he did opinio{^. 

Vot. 1| ■ C • |. A 
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Feltham '3. A third exception taken by the plaintiff’s. conniel was 

Ci^i>wt>RTi» extended only to perfons who were imprifoncd> 

or abfeonded for debt before the feventeenlh of November^, 
See, but the defendant has not (hewn that he abfeonded for 
debt ; for he has faid only, after /hewing of his debts, that 
hVi was unable' to pay his debts, et ftc inhalnlU exijiens he ab- 
feonded, ^ c, et fic ahfcondmte hidehltato ct inhabili ad folvcn^ 
dum debit a fua praedkia exijlente^ two thirds, b>c. Nowit 
may be, that though he was unable to pay his debts, yet 
he did not abftond for the faid reafon, but for the commif- 
fion of fome crime, as treafon, teV. and then he will not be 
within the intent or benefit of the faida£t. And Mn Robert 
Eyre cited t cafe fome years ago, where fuch a plea was ad- 
judged ill for this exccpiion..^ And of that opinion the court 
feemed ftrongly to bcj but* afterwards upon reading of the 
act, and urging, that this plea was pleaded in the very 
words of tlie a£t, and that the® defendant had no need but 
to purfiie the words of the act^of parliament, the court 
fetined to change their opinion j but they did not determine 
this point, 

4. fourth exception taken by the plaintiff’s counfel, 
and upon which they principally relied, was that this com- 
polition pleaded by the defendant was not any compofition 
at all within the meaning of tlie aft, becaiife k does not 
appear, that the defendant would be at any time obliged to 
perform it, viz, by payment of the two pence in the pourkl, 
&€, forafiin.'ch as the compofition is, that the two pence 
(liould be paid within five years after two thirds part of the 
• creditors had i'ubfcribed, and the defendant was difeharged 

out of pi ifon according to the form preferibed by the aft ; 
and it 'does not appear in all the plea, that the defendant 
was in prifon : and perhaps the defendant was not in pri- 
I’on, and then he cannot be difeharged out of it, and con- 
fciiiiently the two pence will never be payable. Befides 
^^bich, they urged, that the payment of the two pence was 
a condition precedent to the compofition, fo that before the 
perforiTumce of it the compofition was not to arife ; then 
ii not appearing, that this condition precedent was po/fible 
to be performed, the compofition can never take effeft. 

To which it was anfw^red by the defendant’s counfel. 
I. I'liat the words of the aft were general, of any com- 
polition, a ral therefore that two thirds of the creditors, in 
number an 4 value had authority, to make any agreement 
or compoiition whatfoever ; be it conditional, or with li- 
mitation, (T be it to take effeft immediately or forty years 
, hence. And Sir Bartholomew Shower urged, that if they 
rdcaftfd their whole debts^ iffc, that would bind the other 
* . third of the creditors. Tliat in this cafe this was a com- 

‘ • •polition, and fubferibed and figned by two thirds of the 

, creditors, 
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creditors, &r. and thcrcfofe that it would bind the plain- tetTH-fw 

tiff ; and’he will have his remedy for the money due to cudworth* 

him, when it becomqs due : or if it never becomes due, 

it will be the fame thing ; becaule he will be in as good a 

condition as the other fubferibing creditors, to whom the 

act has given power to bind all the creditors* 2. 1 hey 

urged, that this itc^ qtml could not be a condition pro'ce- 

dent, but if it were a condition, it would be fulubquent ; 

and then if it were impolTible to be performed, the com- 

pofition would be abfolnte* But d it was pollible to be 

performed, and was not performed, tiiat oiiglit to be fliewn 

on the part of the plaintifF. Am! for this purpofe 7 Co, 9, 

XIghtred\ caf(‘. Cro, Elus 219. 1 Lfon. 229. Jf^nmngs 

V. Gower, JFinch, 103. Coopery, Edgar, *IV. Jc/it.s 389* 

I Roll, Abr, 415. pL 12 . Spring v. Caefar. ^ Lev. 132. 

Edwards v. Hammond. 3^ 'They urged, that if this ita 
quod adjudged tc» make a comlition precedent, yet the 

performance of it is not necelFary to be Ihewii in this cafe,* 
becaufe the defendant has live years to perform it after his 
difeharge out of prilou ; a mufio fortiori ha has five years 
from the making of the compofition ; but here it appears^ 
that five years arc not yet clapfed fincc the comppruion 
made; for the compofition was made the eighth of yanua^ 
ry 1697, and therefore at this time there is no need to 
(hew it performed, fincc by the agreement, which appears 
to the court, he has a longer time to perform it. 4. Tliey 
, urged, that this bar was good to a common intent; and 
therefore if the defendant was not in prifon, that ought to 
be fliewn on the part of the plaintifF. And for that Cro., 

Car, 6, 195. 2 Bvl/lr. 205. Savill, ill, 1 Saund, 298. 

were cited : that the true notion of a common* intendment 
is as much as to fay, that fomething in firii-^fnef^ i^ omitted, 
which the court will fupply by thtir intendment. ; which if 
the court will do here (admitting that tne defendant ought 
to have fhewn that he was in prifon) the plea will be gooj^ 
and the compofition pcrforinable. S<Yi non nHocaiur, Foi 
(per tota?n curiam) is no compofition within the ac^ ; 
becaufe it may happen, that the defendant iliall never 
obliged to perform it. For the agreement is to pay tw'^ 
pence in the pound, ita fuod it be pai J within five years next 
after, vJV. which makes this circiimlfance of lime, when 
the money fhall be paid, a condition precedent to the com- 
ppfition; fo that if that be never ]ii*i formed, there will be 
no compofition. An agrecmem.t and cumyolition within 
the aef muft be intended a final agrc'-micnt, flich as the de- 
fendant fliall be bnidnd to, anvl from wh^ich he cannot 
vary. Therefore until the money be paid in this cafe, this 
htfre will not be a compofition 5 for if the money be not 
paid within the five*years, the defendant will be at large 
from his agreement, aiid not obliged to pay the tvvo-peiice 
at all« And Holt chief juftice (who pronounced the opinipn 

C 2 of 
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of the court) faid, that altho’ ttJquadh hc]d in Liitkton, t» 
CupwonTM. ^ condition fubfeqiient ; yet that is in cale of eftates 

executed, but it is otherwile In cafe of things executory. 
As if J. fhall covenant to convey his lands to B* ita qvo^ 
Jo/. be paid to before Michaelmas \ the payment of the 
money is a condition precedejit to the conveyance of the 
lands ; and he is not obliged to perforin his agreement, un- 
kfs the lo/. be paid at the time appointed. In this cafe 
the aft intended, that it fliould be a complete agreement, 
and that it fhould not depend upon any contingency > but in 
this cafe the compofiiion is ft ill worfc, for this here is a 
^ condition precedent impoflible ; for it does not appear, thitt 

the defendant was in prifon, bV. and the court cannot in- 
tend it, for therp is nothing in the plea, that can lead us 
to fiich intendment. Now if a condition precedent be im- 
poflible; the eftate, intereft, oor agreement, cannot rife: 
but a condition fubfequent is of syiother * confideration ; for 
' if the agreement had been, that the two pence fliould be 
pai4 within the five years ; that had been only in nature of a 
defeafance of the agreement, and well enough. But it is other- 
wife now, this being a condition precedent impoflTible. And 
for thisreafon judgment was given for the plaintiff* 

Wright verf. Crump. 

S. C. Salk. 201. 7 Mod, x. . 

The king's bench A Motion was made for an attachment againft ^Rolfc an 
tnehm^rt attorney, fteward of a court in Norfolk^ for having, 

thejucl^eofanin- niifdemcaned himfelf in a trial before him between thefc 
frrior court for parties. And Holt chief juftice upon this motion cited a cafe, 
mifeonciua. adjudged \nB, R, when Hyde was chief juftice, 

’Tismifeonduato^*^^*^ which was thus. 7 'hc mayor of Hereford 

ilt as judge in a claimed title to a houfe in Hereford^ and in order to recover 
caufc in which lie he made a leafe of it to f, S, to the end that he fhould fue 
an ejcftmeiit, which f S. did accordingly in the mayor’s 
court in Hereford^ and fo the mayor in effeft was judge in 
his own caiife, and he gave judgment for his leflee, and exe- 
cution was fued there by him ; and upon complaint of this 
matter in /?, the court here granted an attachment, and 
comnntted the mayor for thefe proceedings. 

Odes verj. Dr. Woodward. 

S. C. Salk. Sy. 3. Salk. 116. Holt 401. 

. 1 \ ft-tjeant Hooper moved that the examination of the 

ju^gment^'ernno^ -iVil regujant)' of a judgment entered up againft the de- 
bc revoked, s. c. fciidaiit, late prolocutor of the convocation, might be re- 
7 Mod. 93. At f^pj ed to Mr. iJlarke ; bccaufe he laid, that the defendant 

leaftitonotadlu- 

ally revoked by the death of the pa: ;y who gave it, S. C. 7 Mod. 93. R. acc. Str. 882. 3 P. 

Wms. 398. Seville 1.’. Wiltfhirc. a Darncs Z12. Str. xo8. cont. i Vent. 310. and vide Str.^FiS, 
108 j . A judgment may be figiied after the death of the party again^ whom it i$ figncd, if it caA 
be boked upon as a judgmenkof a time w'hen he was alive. S. C. 7 Mod. 93. R. acc. Str. xoSi, 
2 ilarnes 212. and vide 17 Car. 2. c. 8. ante 244. A judgment figncd in vacation is looked upo/a 
as a iudgtncnt of the preceding term. .S. C. 7 Mod. 2. 93* R. acc. 2 Barnes 2x2. Nonhem 
1/. Oliver. 2* Barnes *205. Fawkes t/- Atkinfon. 2 Barnes 209, A judgment roll ought to be 
c^r ri ed in* before the clToign day of the term fuccceding that in which the jud^nietit was given. If 
Uis not, court jnay prevent the party from cajryixig k io afterwards, * 


JS party. 

Vide 12 Mod. 
687, 688. 


gave 
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gave the plaint! fF a warrant of attorney, to enter a j udgment Odes 
ag-ainft him for — laft Hilary term ; that the plain- 

1- 1 « •• • 1 I r 1- 1 Woodward, 

tifF did not proceed upon it in the term; that after the end 
of the term Dr. Woodward died ; and that after his death 
the plaintiff entred this judgment ^igaiaft him, which was 
erroneous. But Holt chief juftice faiJ, that the entry will 
be as of the laft term, and fo before the defendant’s death, ' 
and confequently not erroneous ; and that fuch entry was 
not irregular, but agreeable to the conftant practice of the 
court. But upon the ferjeant’s importunity they granted a 
reference, but refiifed to ftay the proceedings. And 
they told the ferjeant, that if that was all the# irregularity, 
he would get nothing by his reference. Poji. 849. 

Lumley vfrj\ Quaree. 

S. C. But no judgment. 7 Mod. 9. differently reported Salk. 10 1. Holt 8S, 

• * 

T he plaintiff brought an aftion of trover againft the Defendant Aiall not 
defendant in the Poultry compter in London for goods excufed from 
of a great value. I'hc defendant removed the caufe by fLTellion^ 
habeas corpus into the king’s bench, and he moved there, tha^he aafon 
to be difeharged upon common bail ; becaufe he feized thefe i^rought for fome 
goods as Judge of the admiralty in Penftlv^nia^ they being liy fom 

condemned there by fintence ; and the faid fentence affirmed 
hereupon appeal by Sir Charles Hedges. The plaintiff made 
affidavit of the value of the goods to be 1000/. And per Holt 
chief juftice the practice is, that if the plaintiff does not 
fhew his caufe of aftion upon fummons, the defendant fiiall 
be difeharged upon common bail, notwithftandiilg that the 
caufe is removed from an inferior court. Now herothe de- 
fendant, having a6ted as judge, is (^) not liable toanadrion. (<?) Vide amr 454, 
But bail was ordered to be put in for 500/. bccaufc if the andjheoaicb tlicm 
defendant adfed as a judge, he will be out of danger of any ^ 
adHon ; but if he did not act as a judge, then it ib very rea- 
fonable*that fpecial bail fliould be put in. 

Regina Taylor, 

A n indidtment was found at the fcffioiis of the peace of An Indiament up. 

the corporation of JVells in SomerfttJJdre again It the de- on 5 Eliz.c. lor 
fendant, for having ufed a trade, not having ferved as an 
apprentice for feven years. And being moved into the appitn- 

king’s bench by certiorari^ it was quaftied, bc(^ulc the juf- ticefoip cannot b» 
tices at fuch feffions have not jurifdidion to take fuch in- preferred at the 
didtments, fot the ftatute doth not give them juril'didtion, R^om 

and juftices of peace haye no jurifdidlion but by fome ftatute. p<.ft 103':^. and 

vide 5 Eliz. 1. c, 4 

Reginaf’35-E>ur.7,-*. . 
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Regina’ verj\ Ford & al’. 

]^tecaftatute ^0^2) and the other defendants were convict of decr- 
impofes s pecunia* 4 ^leuiing by inltices ot peace according to the late adl of 
Coiwu^on Ty a parliament, 3 /r. U" M c. jO. And the convictions, be- 
.iuiiiccforanof- ing removed into the king’s bench by certiorari^ were there 
liT’t confirmed. And after the confirmation, and before cxccu- 

vied a Warrant tioii awarded, tltc petfon, who was as well the informer as 
froiTifucbjuftice, the owner of the deer, died *, and his wife, being his admi- 
jftluconviift'onjs jijflratrix, fiiggcfled his death upon the roll, and that flie 
adminilltatrix, and upon tliat fued a levari facias upon 
tbere confirmed, a the faid conviflions confir,ne^d as affTefaid, to levy the pe- 
kvarii'adasiTiaybe . wliich were levied accordingly by the flierift’, and 

forth^pemUy. diftributcd as the ftatutc dire(fl^. Aiid now Mr. AT/V/g moved, 
that this execution flunild bcfctafdc as irregularly obtained* 
Execution cannot Becaufe a levari facias does not lie. 2 . Becaufe the cxe- 
CMtiop ouft^ht nor to have been fued by th(^ adminiftratrix 
one wliowas not WTthout a /r/;v facias^ oc. hut as to the hrlr objection, the 
party to it. whole court held, that z levari facias well lay. But they 
held, tlviit this execution was irregular; becaufe in no cafe 
where the parties to the judgment are changed ought exe- 
cution to be fued by any other without a feire facias. Where- 
upon rcilitution was granted of the money levied, r 

AtTcrney^cnrral Mcinornndum, Tlhat the frjl day of ]wv\^ Fdwartl 

ai'dioliutorgcnc- fjauire^ attorney ^en*>ral to the late king^ and Simon 

^ ‘ Harcoui l fihelnncx I'emple efquirc^ received comndjjms to, 

he aiicrnty general and foUcitor general to the qneen^ and were 
[worn the f( 77 ie day before the lord keeper of the. great fcal^ and 
afe:vj 7 rr(< hcjy knighted hj the queen. Sir John Hawley 
late foih iior g'^icra’ the deceafedkhig^ received nctiiC of his 
renavtil f/ac da\s hforc. 

foriia dp- Mtmornndum, 7 /W 'Fhurfday fourth (fjnnv^ lyoa. 
tei mined t'/rbr Sir Johii 1 uilon biigul^ f ^he Ung^s benchy and Sir 
dnni^e^ot the harcn of the exchequer j recelv'^d Uttcr^ 

AndtrCp'.'iM. lord /.‘i per of the grcaufcal^ that it was the queen's 

Ditr. 765. a. '/Co. plnjurry to fuperfede their corntniJ/ionSj emd to' acquaint theniy 
,0. a.lVR-or fi. fp.y ^a^oLild receive their fuperledeas ivithln two- or three 

a ; and therefore he ri^^rred it to iheir difereiiony whe-- 

i:i\,i.2A\vo.VAuthcr they 'Would eonr^ to Weftminlter-hall for fo jhort a time. 
39. Fitzh. ?;raat. yekeipt cf the jaid letters they did not come to the hall, 

3^, 4£d.\. 4.44. /Jffd (ffcrw(V (U on Tuefday the ninth of June they 'received 
thch iupcifedcas’s. /ludfo they determined a quejlion againjl 
their intcrejf vi/,. that a patent to he judge quamdiu fe bene 
gcllt rint, kii. detertnined hy the ckmife of the king^ ofvohich 
many doubted. 


Memorandum, 
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Memorandun), That in thh Trinity tmn the qvecn.^av^ Rig in a' 
elireSlkm for renewal of the judges fatents^ and for Jitpply of 
the vacancies^ and accordingly they dll received new patents^ ex-- 
cepting Holt chief jufl^ice de R. R. who had received his writ 
as aforefiid, And Mi\ Price ami Air, ferjeant Smith were Judges made. 
made judges inftead ofSir John Purton and tiir Henry Hatfcll 
lately removed. And Air, Robert Price not being a 
Sir Thomas Powys and he received writs to be ferjeants. And njade ferjeantii. 
accordingly Tuefday the tiventy-tkird Gf]\xn6 they appeared in 
chancery^ and took the oaths of ferjeants ; and afterwards they 
were coifed in the treafury of ihe coinmon ^pleas*^ and being' 
robed in their party-coloured robes^ tvere brought to the bar of 
the common pleas^ and counted ; and gave ringSy of which the 
infeription wasy Regina et gaudet Britannfa; andafter^ 
wards they made a treat in Lincolns-inn-hall> where the 
greateji part ofthejudgesy S^c, were pf'efenty and feme hf the 
nobility. Note, That atfrjl was ingraved Deo et Regina:^ 
in the motto of the rings ; which not being approved of by the 
lord keeper of the great fcaly he gave diretliony that it Jhouii 
be alteredy which %vas d$ne accordingly. The next day\ be^ 
ing the feafi of St John Raptift, the judges were fwom in 
the morning (except Mr, Baron fvxccy who was not [worn till 
nighty to the end to have preferved the feniority for Mn, ferjeant 
Smith then about his return from Ireland) at the houfe of the 
lord keeper of the great fealy viz. Sir John Powell (formerly 
a jujlice of the coinmon pleas) S/r Littleton and Sir 

t Henry Gould jujiices of the queen* s bench -y Sir Thomas 
Tt^voc chif jujlicey Sir Edward Nevill, 6'/r John Bleu- 
cowe, and Kcbcrt IVacy efquire (formerly a Laron of the ex- 
chequer) juftices of the common pleas y and Sir FdwT.rd \Vood, 

Sir Thomas Bury, ^Robert Price cfquirey barons of the ex- 
chequer, Serjeant Smith was not fworn theriy not being returji- 
ed from Ireland, but he was fworn before the circuit. 


Memorandum, That the fame twenty fourth of June Sir 
Thomas Powys knighty ferjeant at Lwy and Air, fjjcant 
Birch, were fworn fenior queen's ferjeantSy by ivhich they 
have precedence of the attorney andfolicitorgerieraL And a: 
thtfame time Air, recorder ho\d[]y 5/r John Dauiail 

Jofeph Jekyll knighty and jerjeant Hooj'‘er, ii'trejworn 
queen's ferjeanty having received iheir patents before. 

Memorandum, That the feme twenty f out th of June Sir 
"'William Whichcote, knighty John (.'onyth^s rfquirey and 
William Cowper were fworn quecAs co-^if:ly having 

received their patents before, • 


Note, 
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TSTote, That by thefe alterations Jerjeant Bond, ferjeaui 
W ogaiJ, ferjeant Philips, Jerjeant Hutchins, bnd ferjeant 
\\‘ iwizcx^^ Jerjcants to the deceafed kmg^ were left out from 
bchig qu 'en Jerjeants \ and 5/> Nathaniel PowelJ, — -~— 
AJicniby William Clerk efquire^ were left out 

from being quunU CGunfel^ they having all been counfel to the 
(Jcccafed kis^gk 

Serjeant Hook was removed from being a Welfli judge ^ and 
Jldr, fucceeded him as chief ; and Marmaduke G Wynne 

ej quire face ceded* Air, Peafley. Jnd Charles Cox efquh-e Jac-^ 
eeeded Mr, baron Price in his place of W elfli judge, The other 
Welfil judges had their commiJJiGns renewed^ except Francis 
Floyd efquire^ who was afterwards reniovedy and fucceeded by 
Xhomas Webb, ef quire » 

c 

Note, TJoat Sir Jofitph JekyUj chief j^Jlice of Chefter, /;f- 
JiJled that his office was not determined^ being ufually granted 
for lifcy and therefore he continued the exercife of it without a 
neTpfatent, . * 


U'rinity 
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Poitvin verf. Trcgeagle. 

» 

T he plaintiff fuecl a latitat againft the defendant rc-ThcchrlAIannamt 
turnable in term 13 I^IL 3. and in the fame of the plaintiff can- 

term he declared upon it againft the defendant, aXebrat ,0^ 
alfo in the fame term he delivered a declaration by the by b.R, by theby. 
in ajjumpfit upon feveral promifes 5 to which laft declara- 
tion the tdefendant pleaded nm aJfumpftU And ifiuc being 
joined, notice was given for trial. After which the plaintiff name is mifiaken* 
fteing, that his Chriflian name was miftaken, viz. it is no declaration 

where it (hould be reter,\ Wednejelay the tenth of June^ all 
being in paper, Mr. Raymond moved for leave to amend the by the by i^tlie 
declaratioix, which was granted upon payment of cofts. name of John it is 
But afterwards when the attorney came before *Mr. Ckrk^ ITh/h i\ 
to have the cofts taxed, he refufed to do it, becaufe in this ^0 move\oamenl 
cafe the plaintiff could not have leave to amend, this being Note to 3d. Edi^ 
only a declaration by the by. Upon which Mr. Raymond 
moved the court for their direftion to the mafter to tax the 
cofts Monday the fifteenth of "Jime. And he urged, that 
fuch amendment might well be granted, tho* it was a de- 
claration by the b^ ; for lince the delivery of the declara^ 
tion was regular in this manner, it would be a declaration 
to all purpoles, and therefore would partake of all advan- 
tages that other declarations enjoyed-; that it was in cffc£l 
founded upon the latitat in the other aftion, and therefore 
in this matter of the name of^ the plaintiff might well be 
amended by it j that it would be no prejudite to the de- 
fendant, becaufe if he nonfaittd John Poitvin^ yet he cou# 
not levy the cofts upon Poter Poitvin* But neverthelefs 
Powys and Gould juftices, being only in court, held that 
fuch amendment could not be granted, becaufe there is no 
writ by which the declaration can be amended ; and, there- 
fore they refufed to give any dire<ftion in itf 

Green 
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^^reen verf. Rivet. 

Kou 5 16* 

^ S. C. BurvatherdjfferentJy reported Salk. 421. 7 Mod. 12. 

In pleading a MU J} 7 /klntatus afumpfit for goods fo 3 d. The defendant plead- 
A/tfitmuft ftiiturc of lindtations. The plaintifF replied, that 

to ‘tavc bceo fued he at ll rjtminjtcr /.v co?uttatu Middufex die Luna: proximepojt 
out and 'ludi rt- tres feptlmanas Paf.'hae profecutus fuit a bill of Middlcfcx for 
the fame caufe of aftion returnable in B, R, apud WejU 
airtcuj/, monajicrium pracdklo die Lunae proxtme pojl tresfeptimanas 

Pnfehae^ bV. which was within the lix years. The de- 
A replic-ition ftit^ fcn.!.iiic rejoined matter inipertinent and idle, upon whith 
ince a b.llof the plains demurred. And exception was taken the laft 
fudVutwitli;n?^^ term by Air. Chejhyrc for the defendant, that the replication 
time pre^enbe 1 by was ill, iiudmuch 'as tlic bill* of y 7 df/ 7 ///.y^’.v did not appear to 
t'/- Vivifp oi 1 im- gooJ. hor, I. It is pleaded t(‘ he died Monday proximo 
ajiiWei' i7a rlu^ Pafehae^ returnable apu^ jyeftnionajlerium praedi^i, 

vindcr tiio iViuite, r/iV Lunae^ dc\ Now in point of giarnmar praedld. rnufl: 
ii it p pr; fc).ti> i!"4c be, referred to JF'd.njna/hrtum^ and then xht Adonday proximo 
p(^^ bV. the day of the return muft be regarded as the 
Monday pro ime peji ires Pafehae next after the writ fued, 
which will be twelve months after ; and fo the bill of MuL 
dlefexy being a procefs to arreft the body of the defendant, 
and having fo long a return, is perfectly void. And for 
that he cited Tr. "15 Ed%u, 3. 5. 18 AVw. 4. 4. 12, 13. 

Didifon 104. Dler iy5. Crj), £//z. 467. Dier 118. 2. If 
praedld. lhall be taken to refer to die Lunae., and fo the fuin»g 
out nnd the return the fame day, it will be a b'^d bill of 


b.ll to Ii.ive bt-cu 

ilia 'c' I vT’irn lo 

on tiK 'I.jy .t 
{’uvdour. ViUe 
1 1 .Mod liO. 
iijj. 


Tvii-l 


GO ic 

W. J2.i. 


//,/a ; becaufc fuch bills of Middle fex are not warranted 
by the ronrle of the coutt, but they ought to be returnable 
irinii'Kjt <1- de die in dienu So that both ways the bill is 
vei l and will not prevent the operation of the ftatute of li- 
Againff which it was urged by Mr. ferjeant 
the plaintiff, that the may well be referred 

to die Lunar., and then it will be well enough, becaufe the 
proi'cciition and the return may be the fame day. As in 
y/h/f’-s tliey are not confined to fifteen days between the 
tr/lr and return, but procefs may be returnable the next 
d ly. (Iro. (iar. 1 79. Griffith pi. Jenkins^ i Saund. 74. 
Th-U lulls of Afiddlefrx arc founded upon the courfc and 
culfom Of tins court, and therefore not confined fo ftridfly 
to til'.: rules that govern oth^T writs ; as bills (a) of Middle^ 
fex have not any trjlc. 2 ^i(t. 129. And therefore he con- 
ciudetl, tliattthis bill of Middkfex fliould be taken to be re- 
llirnable tin.' J’amc day, and well enough. But the whole 
court held it ill, and therefore gave judgment for the de- 
fia-ulanr, niff hJr. before the end of Eajler term. And 
afterwards Mr. Raymond attempte^^ to ftiew caufe, 
0l>frrL\ Holt chief juilice, and obtained an enlargement 

of 
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• 

•f the rule urttil the firft day of this term. At which day 
he urged, that the pracdUi. fhould be referred to the die Lunae^ 
and not JVeJimonaJierium^ becaufe one never makes ufe of 
the wox^praedi^i. when one mentions Wejlmhijler upon the 
record; and therefore in the entry of the continuances one 
does not fay apud Wejlmmajierium praedi^um^ but IVeJimo- 
nafierinm generally; alfo that it is no objection, to fay that 
it cannot be referred to the d'te^ becaufe it goes before 
it; for it is more elegant Latin^ to infertthe adjeftive be- 
fore the fubftantive, than after tt. Befides,* that it would 
be liard, when it was in the power of the court to make a 
conftruftion that would preferve a debt, to make fuch con- 
ftrudlion as would deftroy it. And for thefc ^eafons the 
court feemed to incline to refei; praedl^J. to die. Then he 
urged, that a bi)l of Middicfcx might be returnable the fame 
day that it was fued out, as procefs in many courts are. 
Htihcas corpus In this court returnable hnmcdlate^ But 
Holt chief juftice faid, the procefs was returnable 
diem in this court ; that a bill of Middlefcx oould not be re- 
turnable the fame day that it was fued ; that in this cife 
the fault was, in not having pleaded this bill to have been 
profecuted as before, c. And therefore he was clgir, that 
the defendant ought to have judgment. Tp which the other 
judges agreed, and they difallowed the caufe, 13 c. 


11 %' 

Gkien 

RxvfiT. 


Lapiere verf. Ducem St. Albans. if theExchequer, 

Friday June 19 . 

T he plaintiff brought an adlion of debt againfl: the in debt upon a fin. 

defendant upon a fingle EngUjh bill, vi%.^ I do pro- bill the plaintiff 
nnfe to pay to Francis Lapiere or order the fum of 40/. the recover inte- 
firll of Ottober next, witnefs my hand and fcal ; which bill vide Salk 6^3 
was figned, fealed and delivered *by the defendant, dated the str. 6/19. * Bl.^" 
fifteenth of March 1693. The defendant permitted judg- 761. 2 T, R. 
ment to pafs againft him by default. And the mafter of j 
the office at the plaintiff^s requell declared, tliat he would Tho' the aftion 
give intereft for this money in the damages. Upon which the 

the defendant by Mr. Iljw made application to the court 
to have their rule, to hinder the mailer vf the office from goi. 
doing fo. And he urged, that intereft ought not to be 
given at all ; becaufe the bill being lingl *, the debt was 
certain, and where the debt Is certain, the party ought not 
to have intereft ; for that would be in fomc /rianner againft 
his own agreement, which was to content liimfelf with the 
‘film contained in the bill. Befides, that iiT debt for rent 
they never gave intereft, no more here, tsfe. But againft 
this it was urged by^Mr. Raymond^ that it w^as the conftant 
practice in all the courts of IVcJhninJlcr-bally upon judgments 
in debt upon default or confeffion, to tax the ‘damages 
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Caherr occafinne dctcKfmih dehiii Then the non-payment of inter- 
PuKK oT’st. Al- when the debt carries mtereft (as all Englijh bills do) 
BANS. is a damage to the plaintiff. But as to the cafe of rent, it 
does not carry intereft, and therefore in fuch cafe no inter- 
eft (hall be given. And he cited 2 Saund. io6. Holdip v. 

as a much ftronger cafe, where in debt upon a bill 
obligatory brought againft an executdr npoj) a bill of the 
teftator judgment was given by default in the common 
pleas, and the intereft of that bill was taxed in the da- 
mages; and yet? in fuch cafe the judgment is, that the da- 
mages (hail be levied de bonis tejiatoris^ ji^ ft non^ tunc dc 
bonis propriis of the executor ; and upon error brought in 
B* R* as ta the mattei, the fiid judgment was held good, 
but reverfed for other error. And in this prefent cafe the 
whole court of exchequer were clear of opinion, that the 
intereft ought to be taxed by fhe niafter of the office in the 
damages. ^ 

Note, thd,t Mich, 6 fFi/L y Afar. B. R, 1694, between 
RoUeJion and May.^ (^/) debt w^as brought upon a fingle bill 
dats^d feven ahd twenty years before, againft the defendant 
as executor to his father, and judgment was given againft 
him by default ; and Mr. JJ})ton then fecoiidary taxed da- 
mages and cofts. And Sir Bartholomew Shower moved the 
court, that the intereft fhould be included in the damages, 
upon the authority of the fald cafe of Holdip vl Otway^ 
2 Sauftd. 106, But it wa5 denied ; becaufc by^ 
fuch means, if the defendant had not aj/ets^ he would be 
compelled to pay this intereft, being included in the damages 
(the entrv being, as to the damages, ft non^ tunc de bonis p7'o- 
priis) out of his own eftate, which would be very unrcafonable. 

(<7 ) Tills cafe Is vej'CM'icd in Skipn. 561, and Comb. 297, and in each of thofe reports the court 
is rcpvtrtntt'd to have been oT opinion that the plaintiff Hiould have intereft, but that he ftiould 
not have jucljjjmtnt for what acciued in the life-time of the teftator in default of aftets out of the 
elTe of t he executor. 

Burton verf. Soutcr. 


A promlflTory note 
p.iya’ ’le to a man 
or order not a 
negoliahlf .nBni - 
rrivOt Within thr 
cuftorr; of ntii - 
chants, Jl. aci-. 
ante 7'; 7, i-md ire 
the cafes there clr- 
ed. 

Upon a plea of ten- 
der, if the plaintiff 
rakf s thJ rrionry 
out of court, he 
admits the tender. 
R. acc. Cro. Jac. 
iiL pi. IV ante 
639. D. conr. T. B. 
K. 5pd. Ijrlit. j n, 

md vide 


^Sfunpft upon fevcral promifes. One- count was upon 
tJie cuftcni of merchants, and declared upon a note 
fubfciibed by the defendant, payable to the plaintiff or 
order, idc. Fhc defendant pleaded a tender, and brought 
the mone\^ into court. The plaintiff took the money out of 
court ; and then to have damages, traverfed the tender. 
And ifiiie being joined upon itf a verdieft was found for the 
plaintiff, and a penny damage given. Upon which Mr. Bro-^ 
moved in arreft of judgment, I. That fuch note is 
not within thrNcufloni of merchants, but they ought to de- 
clare upon a tnutuatus.^ and give the note in evidence : as it 
was fettled laft term between Clerk and Martin, [See the faid 
cafe before, 757.] And of that opinion* was the whole court. 
2. Thar the plaintiff could not proceed for damages, after h« 
had accf-ptcd the money brought into court. And of the 
faili opinion Hvlt chief juft ice ftrpngly, as he had been 

• before. 



.Trm. TeVm r Ann® rej^mae. 

before, in the cafe of Horne Leivln. [See the faid cafe 
before, 639.] But bccaufe the was not in court, it 
was only Ifaid until, Wc, And afterwards it was ftaid ab- 
folutcly; Mr. King counfel for the plaintiff declaring, that 
he could not maintain it. 

Shirley verf Wright. 

S. C. Salk. 7C0. Holt. 761. Incorrectly repoited Salk. 273. 7 Mo<l. 29. 

T he plaintiff brought an action of debt agaiiift the a cfip'mz ati 
defendant for the efcape of J, S. being in his cuftody 
as fheriff of the county of Chejicr^ by virtue of a capias 

fatisfociendum iffuing out of the court of 1 upon a tw<?cn iCt tt 

judgment recovered there by the plaintiff againft the faid and return. 

7. And upon not guilty pleaded, a verdicEf was given for „ . . 
the plaintiff at Guildhall in London the laft term. Upon proccffwinchdoc^ 
which the laft day of the lafl: term Mr. Ward moved in ar- nor make -t void, 
reft of judgment, that it appeared upon the declaration, 
that the capias ad fatlsjaciendum bore Ujlc jn Michaelmas 
term, and was returnable termino Pafehae next following ;fo 141. b 
that all Hilary term intervened, and was left out ; and that 
for this reafon the faid capias ad jatisfaciendim was altogether 
void ; and then of confequence it was no efcape in Ihe de- 
fendant, though he permitted 7. 5 . to go at large. And to 
prove, that if there is an intervening term between the tcjle 
and return of a capias^ the writ is void, he cited Fitz, Cori'- 
thiuance 3. bccaufe the defendant ought not to flay fo long 
in prifon. H\L 21 Hen, 7. 16. pL 27. Dyer 175. Cro, 

Elvz, 466. NeBor and Sharpe v. Gennet in poiiil ^ w’hcrc it 
is held, that a man taken upon a capias utlagatam returnable 
five years after the ufte w'as not lawfully a prifoncri and 
that it was no efcape in the keeper of A'mjgafr,, thoagh he 
permitted him to go at large. Upon which the court made 
a rule, that the judgment mould be flayed until, if'c. And 
now this term Mr. common ferjeant Dee^ ivlr. Broderick 
and Mr. Chejhyre^ moved for judgment for the plaiuLift'. 

And they faid, that all the books cited of the other fide, 
which affirm, that a capias^ that has a term intervening 
between the itjie and retun^ is void, except Cre, EUz, 466. 
muft be underftood of a capias in mefffe procefs^ and not of a 
capias ad fatisfaciendum, which is apparent by the reafon 
given by the laid books, viz, that the defciidant oiiglit not 
to be detained fo long in prifon, without having an oppor- 
tunity to make his defence. But the laid reafon does not 
hold in cafes of writs of execution ; for there j.he defcridant 
ought to be kept in cuftody, ujitil he pay the whole nioney 
recovered againft him, and then upon payment thereof he 
fhall be difeharged, aai not before, I'hen if the faid rea- 
fon foils in cafes of capias ad fathfacwidumy the law 
alib. Wherefore they concluded, that a. capias ad fatlsfaclen-- 

dttm 


775 ' 

Burton / 

•V, 

Scute*. 



.776 

SlilRtEV 

Wright* 


• Trin. Term i AniSas reginae. 

dum with fuch a return was not void, but was only voidable 
at moft. And thcii if it were only erroneous and voidable, 
thefheriff fhall not take advantage of it ; but it will be an 
efcape in him, if he permits a roan taken in execution upon 
fuch a writ to go at large. And to prove that, Cro. Eliz* 
1 88. Bi(Jhch cafe, 2 Buljh. 256. Keifarv. Tyrrell were 
cited, where it was held, that if the defendant is arrefted 
upon a capias ad fat is faciendum^ ilTuing upon a judgment with- 
out a fc ire facias^ after the year, and the flierifF permits him 
to cfcape, an a£tion lies againfl: the ftieriff, notwithftanding 
that the capihs ad fatisfacicudum iffued crroneoufly. So in 
Cro. E/iz. 164. Ognel v. Pajion^ it was held, 
that if it fhould be admitted, that a capias ad fatisfaciendutn 
would not^'Iie ^ judgment upon a feire facias upon a 

recognifance SMBcnowledged in chancery ; yet if the court 
awarded a capias ad fatisfaciendwn^ and the fherifF arrefted 
the defendant upon it, and‘p^rmittol him to go at large, 
an a£tion would lie againft him ' for the efcape. And feveral 
other cafes were cited, to prove, that the fheriff* fhall not 
take advantage of error in procefs. 2 Saund. 100. Cro, 
Eliz. 271. ‘ Richhellv. Goddard^ Poph. 205, a ftrong cafe, 
where a capias was returnable at the day of All Souls^ which 
is not dies juridicusy and the flierifF was forced to have the 
body in court. 21 Edw, 4. 23. Dier, 67. and 21 Edw. 
3. 31. Fitzh, jour. 9. were cited, that the jufticcs at their 
liifcretion may give day. From whence it wa5? concluded, 
that this writ was not void, and confequently that the de- 
fendant was guilty of an efcape 5 and therefore that the 
plaintiff ought to have his judgment. 

Adr. ]\rfountague and Mr. Ward for the defendant argued 
to the fame purpofe as was done laft term. And they relied 
principally upon the cafe in Cro. Eliz. 466. as a cafe in 
point, there being no difference as to this purpofe between 
a capias ad fatisfaciendum and a capias utlagatum. And Holt 
chief juftice held, that the cafe of NeSior and Sharpe v. Gen^ 
\’/>r w^as a cafe in point ; but he faid, he was not fatisfied 
^vith the reafon of the faid cafe ; for there is an apparent 
diftcrence between writs of niefne procefs, and writs of exe- 
cution ; for in cafe of writs of mifne procefs if a term be omit- 
ted between the tejie and return, the caufe is altogether out of 
court. But that is to be underftood in pcrfonal a6fions ; for 
in real a6lioiis tlie law is o^herwife, for in them there muft 
he nine returns between the tejli and return. But in cafe 
of a writ of execution the caufe is come to its end. In 
cafes of niefne procefs it would be hard to fuffer fo long a re- 
turn, bccaufe the body muft lie in prifon, without having 
ail opportunity to make a defence, when perhlaps he is able 
to make a good defence. But th(?» defendant ought to lie 
in execution, and the flieriff ought to have his body always 
ready to bring to the court, when he fhall be commanded 

by 
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hy hahi^ns corpus^ &c. And therefore all the iuJjes Sairt-sv* 

chief jufticcs and jti Rice? held, that iJns Wsicur, 

writ could never be void. And therefore they ^ave judg- 
ment for the plaiiitifi*, bV. 

llegina verf. Rogers. . ; 


U PON ^ C(n't:.;rari directed to rlie mayor and ald'T- cuflom to dlf- 
men of to remove.^ or. they 

there is a cufbom \n Lnn,-!or:^ that if any evi'/m of 


rctui n, that i, corpo- 

j , rater »or p arjr.g 

Lnnaon r - - 


? UIUL a ^iiy vvy -i* u; tUf/cfpca.rl WOfd* 

makes an afiliulr upon, or fpeaks words dcfii7..JMy of, anotoneo^tii- htads 
alderman of London beiriy in the execution of his oRiCc, that 
the common ferjeant of the cit\ of London fhould exhibit an'* 
information againft fuch peifon in his name in the court of 
the mayor and aldermen, aitd that proceedings might be 
againft him there, in orde» to inipofe a f ne upon him ; 
that at a wardmote held Vfore Sir Robert JeJf ryes one of 
the aldermen of the city, the defendant lit)'^crs made an 
afTault upon Sir P.obert yefferyes^ and fpoke (>f him thefc de- 
famatory words (the wardn\9te being held - in a chiiuch) 

‘‘ If I am churchwarden next year, you fliall afk my leave n cuf^om thnt 
to keep vour wardtnotc here:” upon which Sir ‘ 

Jefferye^ called him rogue and rafeal ; to which Rogers re- nlaji 
plied, I have as much to do here as you *, you think th-^ corjx.rat.en 

furc tpu are among your Bridewell birds, you arc nc" '-'^pora- 


among your Bridewell birds, you are miftaken 


unC 


\ vr'\ -vvho n.ali af- 
fault anv ot the 


^ipoii this the common ferjeant exhibited an iiitbrmari(>iWijnd/o/taccor{)o* 
aETainft him, [Note, Sir Robert 'Jefferyes was r;c veriior js c^Mc ri. 
oi Bridewell.] ^ 


Several motions were made in .this cafe by Wr, recorder 
Lovell^ and by R'lr. common ferjj*anr, -a priced i^lo. 

And they were oppofed by Mr. Brodenei and iVIr. 2 b.", ’r, 

on behalf of the defendant. And it w:e. n -iv.’d by rhe Th.r/C'c^ prirtynt- 

court, and counfel of both fidcs, that a cu^teoi to di;rr..n- ' lu, a rbht 

chife for fuch words would be void. 2 L'V, 2‘o, Ibif 

Mr. faid, that noCwithfianchng the repe rt fb th/* e.if 'lc^\ nt^Hirt. 

in LevinZy he had fecn anile for n pracedcK h in riic fardcad . .S'.*la.^25. 

2 . It was refolved, that i^cuRom to proceed in fich man- vc a x -ji- -..-r 

ner for an riflault of an alderman exercb;n>>; his otHec uay o -i . luhJ. s7, 

good, lince it tended to preferve the good povcrnmvnt of ‘ -!• 

tne city': that the proper proceeding for olK m s by ^I'u: 

common law was by indi< 5 lm*eiit, and vet they pioceeded in 

this court by information againft oiTcnder;. 4 and f r rhe 

fame re:rfon a cuftom to proceed in fich nauiocr in London 

wdll be good. Then the cuftom being returned, ^ince ir W be Is not 

not unreafonable, it ought to be allovvfd. And tluMcAr' bt on<i to 

upon this point of t^ aflaultonly, wiclioul ha\ ing any rc- sliirazo vdV 

gard to tfte words, the court declared; that they would gru i: sik. Cr>m. 

a procedendo. For as to the words, IloU ciiief juftlce laid, dyfficesL 3. '..a. 

(hat fince no information or indidment will lie for theft 


words 
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* Kscxva 
r. 

Rocsmt* 


{a) Salk. 3';8. 
il) Vide Salk. 398. 


words at common law, 2 jR.olI*Jbr. 78. 2 i8t, It was 
a great queftion, whether this cuftom, to proceed in another 
manner than the common law would allow for words, would 
be good. For the common law has provided a prop«5r me- 
thod for punifhment of fcandalous words, viz, billing to 
the good behaviour ; fuch words being a breach of the 
peace, 3, It was refolved, that fuch information would 
well lie in the court of aldernien. Though it was objected, 
that this would be to make the party injured, judge in his 
own caufe, the offence being an allault upon one of the 
aldermen. But //<?// chief juftice faid, there was a differ- 
onge between this cafe, where the offence is an affault upon 
an alderman, and if it had been an affault upon the mayor j 
for the mayor is the head of the corporation, and an in- 
tegral part of it, without wl>om the court cannot be held ; 
but otherwife it is in the cafe, of an alderman, for the court 
may be held without him; and^when his caufe comes on 
to trial he ought to leave the bench. And this is like the 
cafe of a dean and chapter, or mayor and commonalty, 
l^lfe dean and 'chapter cannot make a grant to the dean, 
nor (a) can the mayor and commonalty make a grant to 
the mayor ; but they may make grants to one of the chap- 
ter, or of the commonalty refpc£Hvely. So if the (/>} chief 
juftice of the king’s bench bring an aftion in this court 
the placita mull be before the other three judges, omitting 
the chief juftice. And he cited a cafe lately adjudged here 
between the mayor and commonalty of the city of Londov 
and JVood^ Salk, 397. where it was held, that an aftion of 
debt being brought by the mayor, for a fine for ndt 
ferving the office of flieriff of London^ being duly cledled, 
was ill ; but it had been otherwife, if it had been brought 
in thc^name of the chamberlain. And a procedendo was 
granted for the reafons aforefaid. 


in.r. Paf.h. 17 . w. Machell verp. Clarke. 

3. B, R. Rot. 34Z. 

S. P. Com. 119. with the arguments of counfcl, and more at large 7 Mod. iS. 
Tenant m wil may Jc<ftment. Upon fpecial verdift the cafe was thus, 

hya lea^ami rc- ’ Tenant in tail covenanted jn confidcration of natural 

leafc or by a co* love and affedlion, to ftand feifed of the lands in queftion, 
venant to ftand of himfelf for life, remainder to John Machell his 

wbldi ^'^deft fon in tail, remainder to Matthew Machell his fecond 
not <ict. r nlpf un- fon in tail ; and after that h6 fuffered a common recovery 

t)l iflir- in lad 

rnters. S. (?. Salk, 610. 11 M, cf. 19, Holt 615. R. acc. i Atk. a. Burr, 703, and he 

may convey an eftate, which by polTi^pility may not take effeft until afterdiis death. S. C, Salk. 

II Mod. 19. Holt 615. 3 Dan V. 198. pi. 10. R. acc. Garth. 7. But he cannot con- 

vey an citato, which is not by the terms of the conveyance to«takc cneft until after that period. 
S. r. Salk. J9. II Mod. 80, Holt 615, 3 Danv. 198. pi. 10, , K. ape. Canh, 257. un- 

iefs fuch eft. 4 tc 16 made to anfe out of another which has continuai^c afterwards. An ufe which 
is executed by the ftalute of ufes ariles out 01 the eftate of the trul^ce, and the eftate of the truftee 
co.ntinues during the whole term for which it was raifed. A covj^ant by a man who has an eftate 
of inheritance to ftand feifed to the ufe of himfdf for Ifc is neVer good , except on account of re- 
jna.nders, and .s vo.ll, where there are no legal valid remainders limited after it. S. C. Salk. 619. 
xiModri9. Holt 615* * 
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with fingle \rouchcr, in which he Was tenant to the pracape^ 
which recovery was fufFtTed to other ufes. And the quel- 
tion upon this fpecial vcrdifl: made in the common pleas^ 
was, whether the tenant in tail had matfe any alteration of 
the eftatc tail by this covenant to ftand fcii'Ld, £srV. for if he 
had made any alteration of the cftate-tail, then he was be- 
come tenant for life with remainder over iit fipra^ and of 
confcqucnce the recovery fufFered by him was a forfeiture, 
of the eftate for life, and the new ufes limited upon the re-^ 
covery could not arife; but e contra if the covenant to ftand 
feifed made no alteration of the cftate-tail, then the reco- 
very was well fuffered, and tlie eflatc-tail barred, and the 
new ufes would arife. And it was adjudged in^. B* that 
the covenant, b'c, did not alter the cftate-tail, and that the 
common recovery was well fufFefed, and the new ufes arefe# 

And it was argued at the bar fcvcral times, by Mr# Peen 
fVilliams and Mr, K/?ig fo^ the plaintifF in error, and by 
Mr. Cowper and Mr. Broderick for the defendant in error* 

And now this term juftice delivered the opinitm 

of the court, vi%, of himfelf, Powys aitd Gould jufticcs', 

(the vacancy made by the removal of Turton]\x^\ct not bc-^ 
ing then fuppliedj that the judgment .of the common^ pleas 
ought to be affirmed. And he faid, tliat though there are 
many authorities in the point, yet the reafon given in the 
reports of ^liem is not clear, and therefore he would give 
at large the reafon of his prefent opinion. It has been 
made a queftion, if tenant in tail bargains aiid fells, or ^ 

leafes and releafes, or covenants to Hand feifed of tlie lands s, . - 
intailed, to another in fee, whether the eftate conveyed ’oy venants to • d 
the faid conveyances determines by the death of tjie tcnaiu ‘ 

in tail, or whether it continues until the aftual entry of the s 

ilTue in tail. And he held, that fuch eftate con^'niies ^until nccrctcrmn e 
the adtual entry of the ifllie in tail, for tliefe reafons. ^ 

1. Becaufe tenant in tail himfelf has an eftare of inheritance umliUK t ' My 
in him ; and before the &:?x\xtt.de donis IViJiirik 2. 13 Ed, or the 
r. I. it was held, that fuch eftate was a fee fimple condi- 
tional ; then the ftatute maeje no alteration to the tenant jV| ' 

in tail himfelf, but only makes provifion, that the iffue in Cro. Car 49^?* 
tail fliall not be difiriherited.by the alicnatic 5 n of his ancef- 
tor. And by Co, Lit, 18. a, it'appcars that a bafe fee* may 
be created out of an eftate-tail, where it is fuid, that if a 
gift in tail be made to a villein, and the lord cnicrs, he 
hath a bafe fee* Then if a bafe* fc(? may be created o\it of 
an eftate-tail, tliere is great reafon, that the bar,?:ain* . e, 
of tenant in tail fho.uld have it. 2. The tenant in tail ha$ 
the whole eftate In him, and therefore there is no reafon 
why he cannot diveft himfelf of it by grant, bargain and 
fale, Ss'r. lince the pow^ of difpofition is incident to, the 
property of every one. 3. It is no prejudice to the iffue in 
tail, and therefore no breach of the ftatute de donis. Indeed 
there are ftrong words iju the aft for xeftraining alienations 
Vox,. II, 13 
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^ MACHtti, to the prejudice of the ifliie ii> tail, where it fays, quod finis 
CthisiXi ipfii fi^ the conftru6lioii of the faid words 

hath always been, that the entry of the iflue is tolled by 
fuch fine, and he is driven to his forniedon : therefore, if 
an a£t, which dri\ es the iflue in tail' to his formedon, will 
not be a breach of the ftatutc ; much lefs will it be a breach 
of the ftatutc, to drive the iflue in tail, to enter to avoid a 
bargain ancMale bv his anceftor. As to authorities, 10 657 , 
95. Siymour'^ c:.fc is in point, where it is held, that the 
bargainee of tenant in tail has a defcendible eftate, of which 
bis wife fliail ht endowed ; and that a fine afterwards le- 
vied by tenant in tail barred the iflue in tall, but did not 
. enlarge the eflate of the bargainee, the eftatc-tail being 
before contorted into a bafe fee by the bargain and lale. 
And if the fine there hadenljirgcd the eftate, it would have 
created a difcontinuance, and then the collateral warranty 
had been a bar to him in rernaindcr. In 3 Co* 84. in the 
cafes of fines, the c. fe of Lift* 613. is put and confidcr- 
ed ; and then? it is hfld, that the words ought not to be li- 
tetally underftood, but in another Icnfe. The words of 
Hdttkhn art, that if tenant in tail grants totnm Jlatum fuum 
1(» y. i 9 . rind his heirs, and makes livery of felfin to fi* 
S. yet* the eftate of y. S* is determined by the death of 
the tenant in taiL Kat this ought to be underftood, that 
It is no difcontinuance, that will drive the iflue in tail to en- 
ter to avoid it. Tenant in tail of a rent or romifion grants 
ir in fee 5 tlie grant does not d<^ termine by his death, but at 
the eletron of the iflue in tail. And therefore according 
to the cafe put in the cafe of fines, if a warranty be annex- 
ed to the grant, and the iflfuc in tail brings a formedon, the 
• wari anty \vill bar him. Winch* 5. Tenant in tail ba^ains 

and fells his land to y* S. in fee, y* S. fells to the iflue in 
tail being full of age, then tenant in tail dies ; and the 
queftion was, whether the iflue in tail was remitted ; and 
Hobart held, that he was, Hutton and Warburton held the 
contrary. But that queftion fiippofcs, that the eftate of y* 
S. continued after the death of the tenant in tail. Bridgm* 92. 
accord. If tenant in tail makes a feafe for years not war- 
ranted by 32 H 8. u ^8. the iflue in tail muft enter to 
avoid it ; and if he accepts rent become due afterwards, 
that will make the Icafc good as to him ; which could not 
be, if the leafe was aiftually determined by the death of te- 
Sce •s Wjifon. in tail. In cafes of exchange the [a) eftates exchanged 

Hii. 14(1.3. muft be equal in quality, and yet tenant in tail may ex - 
change his lands with tenant in fee of other lands ; and it 
t^ThcBini^of a g(^d exchang?, till it be avoided by the ifTiie in 

Wincheftcrand tail. Co* Lit. £ 1 * a* Atid in the faid cafe the tenant in tail 
Fountain, as to paffes a fee by the Mwd exchange without livery of feifin, 
chan^/^ ^nd it does not amount to a (fifeonti nuance. Co* Lit* 332. <1* 
but U pafl'es only a bafe fee : and if the heir in tail will 
waive the lands given in exchange; for 
* * -^ "** *if he occupies them, he will be bo^nd for his life. For if 

he 
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he Had Hot a fee^ the exchange had not been good, beciaa 
the eftates had not been equal* i. Though tenant in tail 
by bargain artd (ale5 leafe and re!eafe5 or covenant to ftand 
fcifed^ may create a bafe fee yet in this cafe the tenant in 
tail did not create a bafe fee by his covenant to ftand feif’J; 
bccaufe an eftate .madd by tenarit in raib which will not 
take fefFccft till after his aeath^ is vokI. If tenant in tail 
m'akdS a leafe for years tb codimence after his death, it is 
void In its creation. Dier 279; fL 7. Cre, Ja. 455, Lady 
Grtffltt v» &tanh 6 p£. 

Objeftion* He has here madfe hlmfelf tenant for life* 

Anfwer, That will not alter his eftate, unlefs for thd 
fake of the remainders. As if tenant in fee covenants td 
ftand feifed to the ufe of hitpfdf tor lift*, it is void ; but a 
covenant to ftand feifed to the ufe of hin-iftlf for life, re- 
mainder to y* 5. or to the ufe of himfelf in Uiil, w'll be 
good for the fake of the intail, or of the remainde r* IJut 
here the remainder is ipfo fa^o void, and therefore, will "not 
make the eftate for life good, which otherwife would be 
void alfo. The reafon why an eftate made by tenant in 
tail to commence after his death is void, is becaufe then 
the ifllie has a right paramount pir formnm donu There is 
exprefs authority in this cafe. 2 52. Cro, Ellz. 279. 

Yelvert \i. Moor%%y I Leon. 1 10. I Anderf.le)\. 3 
291. Cro. Eliz. 895. Beddingfiel(C% cafe. Which laft 
book feems to give the true reafon, viz. becaufc the eftate 
there was to commence after the death of the tenant in tail* 
But an eftate granted by tenant in tail, which muft, or wbi‘"h 
by polRbility may, commence in the life of the tenant in u il, 
is good. He faid further, that the cafe of fines, 84. 

fupported him in maintenance of this opinion againfi Liu 
tleton. And Hob. 399, fays, that Littleton was confounded 
in himfelf, when he held, that a grant of totin f'^N^fuus 
by tenant in tail put the tail in abeyance. All the bvjolcs 
agree, that the inheritance is out of the tenant in tail. And 
m the fame place Hobart fay<^, that the law abhors abeyance ; 
therefore the inheritance muft be rather in the rcleaiee, than 
in abeyance. , 

Objeftton. f ^aund. 260, Took v. Glafcock. It is held, that 
if tenant in tail bargains and 4el!s his land in fee, the bar- 
gainee Jias an eftate but for the life of tenant in tail ; for a 
devife by him is adjudged void, becaufc tenant auter vli 
cannot devifc by the ftatute of H. 8 of wills. ^ 

Anfwer. The cafe of Took v, Glafcock is not law ; fot* 
there the tenant in tail after the bargain and fule, and after 
the death of the bargainee, levied a fine to a ftranger j and 

D 2 it 
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it is held there, that the fine ‘enured to the benefit of the 
heir of the bargainee : hut that is impofiible ; for if tenant 
in tail bargains and frlls to y. in fee, and thereby an 
tflalc pirr 7//V only ^^alTes, viz* for tlie life of the tenant in 
tail, and tliat defcciids to the heir of the bargainee but as 
fpecial occufiant ; the fine levied to a ftraiiger cannot 
change his cflate ptr aider vie into an efliatc of inheritance; 
for there is no in fiance in the law, that a fine levied to a 
ftrangcr can increaic; but it may extinguilli a right; there- 
fore the cafe of Took v. Glafcock is contradiftory in itfelf, 
and hath no rcafon to fupport the refolutiop given. Upon 
the Wfiolc matter he heUl, i. I'hat if tenant in tail conveys 
the lands iiitailed 1/ bargain and lale, leafe and releafe, or 
covenant to fiand feifed to the ufe of another, in fee, and 
dies; a bafe fee pafies by the conveyance, and the eftate 
continues, until it be avoided by the ifiue in tail by entry. 
2. I'hat if tenant in tail covenai^^s to fiand feifed to the life 
of the covenantee for life, remainder to y. S. in fee; or to 
the life of y. 5 . for life, remainder to J, N, in fee; the re- 
mainder is good, till avoided by lire entry of the ifliic in 
tail; although tenant in tail dies, before the remainder 
takes efi'eft : becaufe the eftate for life takes efl'eft immedi- 
ately, Jfnd the remainder might by poflibility have taken 
efteft in the life of the tenant in tail. 3. If tenant in tail 
Icafcs and rcleafes to J* S. in fee, to the ufe of hjmfelf for 
life, remainder to y. iv. in fee after his death ; this remain- 
der is good, though it is to commence after the death of thr 
tenant in tail, becaufe it arifes out of the eftate of the re- 
Icafee, which eftate would have been good till avoided by the 
entry of the ifiue in tail. . 4. That in this cafe the eftate be- 
ing pifed by covenant to ftancl feifed, without tranfmutatlon 
of tne%}X)fi'elIion, or any alteration of the eftate made, ex- 
cept the remainder which is void, and therefore works no 
alteration of the eftate tail ; the recovery was good, and 
docked the entail, and the new ufes limited upon it well 
arofe; and therefore that the judgment of the common pleas 
ought to be aflirmed. 

Note. Holt chief juftice faid, ^after delivery of the argu- 
ment alnrcfaid, that he, had not communicated thefe rea- 
fons to his brothers ; and thercfqfift^ if they ^td not agret 
with them, he prayed them to themfelves there- 
upon. jjufticc faid, that jhe ' ‘^reed Powy^ 

j Lifticc iiicenU, • ‘ ^ 


Smith; 
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Smith verf. AngelL 

ctHOMAS Smith ' Margaret his w^fe. executrix of In an aftlon a- 
^ Matthew Fieldy brought debt againft the defendant an heir on 
yohn Angelly as heir to his father Angelly anLftor, If he 

clivers bonds, in ^vhich the faid JuJlhtian bound himfelf and plead a bad pleat 
his heirs to the faid Matthew Field. The defendant comes 
and defends the wrong and the force, when, bV. and faith, ^propriis (hall b® 
that he cannot deny, but the bonds arc the deeds of his fa- entered againft 
thcr, nor that he detains the fcveral fums of (jioney, Salfc. 

but for plea he faith, that his father JuJitnian Angell in his vld*e8Co^i\4^* 
life, vt%. 1679. was feifed in his demefne as of fee < 5 ?^ /w a- Com. picarh 
tribus quartis partihus toto hi qimluor partes dividendofex acra^ E. 5, 2d. Ed. 
crum terrae vocatarnm RavgnFy Spurncy &c. in comitaiu Ebor. "\Jn 

and being fo feifed in his life-time by a certain indenture tiff win confent 
made at London 17 yuly 1679. demifedto //. Greeniuood the totakearj)ecial 
faid three fourth parts, for five hundred-years to lie 
computeth from the making of the faid indenture, which he i\>ph! ^ 
produced in court ; by virtue of which demife H. Green- W. Jon. 8S. 

entred into the faid three fourth parts, f 5 V. ahdwas ... . 
thereof poflelled ; that afterwards the firft of Othber 168 r, en.’ttes*of ftel!. 
his father ^died ; after whole death the reverfion of the find bold which de- 
three fourth parts, i5V. defeended to the defciidant as fou 
aid heir to his father, per quod idem the defendant diaie aff™^ 
pojiea hucufque fuh jeifitus et adhuc feifitus exijlit dc revcrfionc s. c, Salk. 354. 
tenementorum praedi^orum in dominko fuo ut dc feodo \ and he 7 40. 

farther faith, that he hath not any other lands or tenc- Altlio’ they iTi?iy 
ments by hereditary defeent from his father aforefaid in fee be expeftant on 
fimple, nor had the day of the exhibiting of the plaiiltllf’s 
bill, norat any time befides the reverfion aforefaid ; 7 Mod. 40. ^ 

and he farther faid, Wiat after the death of his faid father 2 v/:ir. 
and the defeent of the reverfion aforefoid, vi%. the twenty- AtL if y*,}* 
third November 9 Will, 3. in quadamfi‘»^a In chancery Com. Aiilri. a, 
pendente inter qnofdam Edvardwn Thompfon annigerum ef alios voi. i. 
querentes quondam Elizabetham Angell nuper iixoi cm pracdkli ^ 

jiijhnimt Angell et ipjum tpe defendant it was by the fiici cannot convey 
court of chancery decreed, that the faid Elizabeth haheret et ?;ncrtv.c, s. c, 
gauderct urlam kri^om^pdlii^pr^^ fex acrarumterracy 
fsfr. for h©^ Tor’ hef iJower, citjus decrrtl Ipfa* 

praediSia fi 0 Miidhuc'exil}it feifita de'et in pracdkla of a 

iertia of her freehold for^ her Hfe ct hoc^Z^^M 

paratus ktnde petit judicium Ji ipje as^oi'\ and heir in common, acc, 

of the faid' df ' debits praedkJo praeterquam dc prcie- 32. b. 

diiia reverfi^MePraediHo termim anmrion el pravJirhJiutu ^ “ rbV^ife of 
^raediiiaElmm^^pro tprmino vitae J'uaede et inpraedkia ter- ouk foic feifed 
tia parte qad^ f^raliifd aceiderint virtuie feparauunt j^erip- mait be indowsd 
iorum tbliiw^fWipratdiSitrum ontrari debeat^ <Sc. 1'he 

plain- p.itt. ’3(7." ’ 

Cg. LIti. 52. i. 


78^ 


Intr. Pafch, 

13 W. 3. B.R, 
Rot. 325. 



784 Trln. Term i reginfls. 

ismith plaintiff prays ^y^rof the deed of demife; which being rcjidi 

. ^ it appears, that there was a provifo, that if the defendant's 
^ father paid 50/. per annum to Greenwood for bfc, the 
faid fliiill be void; and then he replies {protejiando 

tlrt Greenwood did not entry, nor take the profits) that 
after the death his father, viz* the fecond pf Qfiober 
i 58 i, the defendant entred, as fon and heir to hia 

fjtHer, and was feifed thereof in his demefne as of fee, and 
being fo feifed, afterwards, viz* the tenth of May i% ^ilL 3, 
Received ajjlts of the profits, to fatlsfy the plaintiffs’ debt 
pver and above the annuity of Greenwood* The defendant 
rejoin? proujiando that he did not receive affets of the pro^ 
fits to fatisly the plaintiffs’ debt, for pjea He faith, that he 
did not enter, modo etj^orma prout^ etde hoc pot^it fe fuper 
patriam^ Upon which tfie plaintiffs dcniiir, apd the de- 
fendants join in demurrer, ^^'hls cafe was argued feveral 
times at the bar by Mr. Boult’^ Mr. Raymond^ and Mr. Hern 
ring^ for the plaintiffs, and by Mi. ferjeant Sir Bar^ 

tholomciu Shower^ and Air. Chejhyre for the defendant. And 
it was agreul by all, that the plaintiffs ought to havejudg.,^ 
ment ; but the queftion was, whether they fliould have ^ 
general^jjudgment againft the defendant, or only a fpeciaj 
judgment of the ajfets confeffed. And Holt pronounced 
the refolutipn of the whole court, viz* of himfelf, P^wys 
and Gould juftices, that the plaintiffs ought to ha/e a gene- 
ral judgment, upon v/hich his body, nis own lands and 
goods (though not e{[Jets) might be taken in execution, 
And he /aid he would confidcr, i. The picking of the ieafe 
for yearr, whether it is gpod for the heir or not, to hinder 
the plainriff from having immediate execution. 2. The 
pleadi«3g pf the aflignment of dpwer to tfiewife in chancery, 
and that he has only a reverfion expef^pt upon ^n eftatc 
for life. I. ^s to the firff, tbe queftfpn is, whether the 
heir ought to plead the leafe for years in delay of execution 
of the plaintiffV, or ought to contefs ajifs in poiTedlion, He 
faid, he had known the leafe pleaded, and therefore he was 
unwilling tp deliver a det^inve opinion in tfiat point, becaui^ 
it is not noyr rpaterial in thfs cafe ; bpt it feeiped tp him, 
that the heir ought not to pleSd the leafe, but qught to 
confrls affih poJTcffiop, without talking notipc of thq 
leafe fpr years i fpr the having of the freehold suid inhcr 
ritance of the la^ds of the ^nceftor defeended tp the heir 
makes complete (as in this pafe thp defendsuit hath) in 
poffe/Tion. But if the anceftor haid mskle a le^fe fpr the 
life of y. and died, and thp reyerfipn had defeended tp 
the defendant ; theip he wpujd have had only (fj/ets, in re-* 
ycrfion. Moreover at common law terms fpr years were 
opt regarded, but were fubjedf tp Tche ppvrer pf the tenant 
Of the* freehold, and would be bound by arccpvery fuffer- 
.pd by him, 2 In/f* 32^. Co* l*it. 42. And after the fta- 
fute, of GlouceJUr^ if the tcximit for years did not come in 

• h?%f 
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,before judgment) he could not falfify, which was remedied Smith 
by 21 H. 8. c. 15. At this day if the reverfioner expedlant 
upon a leai'e for years brings an affize, the defendant can- 
not plead, that there is a prior Jeafe ; but the Icflec for 
years ought to come in by virtue of the 21 //. 8. i\ 15, and 
falfify the recovery. And the fame reafon holds place in 
this cafe, why the leafe foi years fhould not be pleaded, 
becaufe the bond of the ancellor attaches the land de- 
feended as affsts yi pofleflit 1 43 Edw. 3. Bro AJjets g, 

there is a cale ftrong in p >irt. In u jcire facias the de- 
fendant pleaded < onfirmatii.a w« warranty and affets de- 
feended ; the plaintiff r . olied, that h's f htr was iudebtod 
to the king) and that thereupon -vas ^committed to 

the plaintiff, andlravi I'ft., Ui.y otner and the replica- 
tion was held ill, b; caufi the freeholo and iniiCrltance dc * 
feeuding are imn ediate and coiifcqucntly the lineal 

warranty and ajfcts upodPbar; the bi ok admits, that the 
plaintiff might have m-idc ufc of the leafe for years to have 
diminifhed the value of tne ^^t/i,but neverthelefs it: w’as 
held there to be immediate aiJ'ets, If this were a good *plea, 
the confequence of it woul^; be, that an immediate judg- 
ment ought to be glv^ii for the plaintiffs, and extendi 
facias ought to ilTue upon it, and the fheriff ought to value 
the aff'ets^ and deliver the reverfion quando accident ; that is 
the couffe, \^iiere an eftatc.for life in ejfe is pleaded by the 
heir. D^er 373. fL 14. Hearne^s Pleader 307. in cafe of 
a leafe of years, as in this cafe. But in the prefent cafe if 
the heir had confelTed affets in poflbfEDii, it would not be a 
prejudice to any : for if the plaintiff fued execution, the 
termor for years might defend himfclf in iyi ejeftment 
brought upon the return of the extent. But be declared 
Hill that he gave no pofitive opinion as to this point, be- 
caufe it was not neceffary to the matter in queftion. 2, BuJ 
as to the fecond point he held, that the pleading of the aflign- 
ment of dower in chancery to the v/ife, wliercby the de- 
fendant had but a reveriioa expectant, 'feV. Hfeis ill, and let 
in the plaintiffs to have a general judgment I. Becaufc a 
decree in chancery cannot carry any ettate : and dower 
cannot be afligned thene, unlefe where the heir of the 
king’s tenant is in ward, and in fuch cafe it is affigned in 
court which is more ufual, or a writ illlies to the efehca- 
tor to doit. Fitz. Nat, Bre^ 263. If it had been faid, that 
the heir had affigned in obedience of the decree, It might 
have been good ; but there the tenant in dower had been 
in by the affignment, not by the decree. Thun this being 
pleaded ill, is a confeffion of prefent ajjets, 2. The plea is, 
that the wife was endowed of the third part of the fix acres, 
whereas the anceftor.had but three -fourths of the fix j| rc^ 
and that in common. Now Uie wife of tenant in^cdmiuon 
ought to be endowed in common, the wife of one foie 
feifed, by metes and bounds. But the, pleading is ©f the 
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iiidowment of one foie felfed, ‘but then the jrarccls ough 
to be flicvw’n in certainty. Bcfides that by pleading, that 
the wife was endowed of a thiul part of the fix acres, where- 
by fhe was feifed for life, the reycrlion to the defendant; 
l^c admits himfelf to have ihc reverfioji of a third part of a 
fourth part of the fix acres more than he has pleaded ; and 
therefore h(? will be chai-ged of his (nvn efl<itc. Plowd 
440. the cafe of Davu v. Pepys.^ that if the heir does not 
confefs the a6lion, and fliew the certainty of ojfris that he 
hath bv defeenf, but pleads nV;/; /?/;?//, or judgment is 

given by default, nil diciuov contefiion, or upon any ether 
ground or matter whatlbcvcr, without coidVfTing th^* 
and the c-rtaini^y of them ; execution fiiall iiiue againft liis 
body, hfnJ>/ancl goods, as if it had been given upon his 
own bond ; which rcfolution has always bccji held law. 
Moor 522. Cm, EH'z, 693. Leon, ii. in point. And in 
fuch cafe the court cannot give a ipecial judgiiient, unlcfs 
the plaintiff affents to it, and then they ma)'. 2 RolL Abr. 

71. If in this cafe a fpecial judgment fliould be given for 
the dJjcU confcffcd, that would be, to allow the plea to be 
good, which is bad, viz, that the defendant has a reverfion 
expedant upon an eftatc for life, where it appears that he 
hath not; Therefore fince the heir has attempted to de- 
lay the plaintiffs of the recovery of their debt by a falfe and 
ill pica 5 he has prejudiced himfelf, in attempting to pre-f 
judicc others. If in this cafe the* defendant haa pleaded, 
that he had but a reverfion expedant upon an eftatc for lifcy 
and tlie plantifFs had replied, that the tenant for life was 
dead, and upon iffiie joined it had been found for the plain- 
tiffs ; they would have had a general judgment. Now here 
it is the fame thing, fince it appears by his plea, that it is 
falfe. And therefore a general judgment miift be entred 
againft him, which yvas done accordingly. See i Kch 156, 
Cudmorc v. Lewis,, 

Topham verf. Tollier. 

S. C. Salk, 575. Holt. 621. 

I '^EBT upon bond againft the defendant as adminiftrat 
tor, bic, 'The defendant pleaded a rcleafe by the 
plaintiff; w^hich upon oyer appeared to be thus, viz, the 
plaintiff, reciting that there were feveral controverfies be- 
tween the defendant and him jbout a legacy, and the right 
of admin iftration to the inteftate, by the faid deed rclcafed 
to the defendant all his right, title, intereft, claim and de- 
mand, in and to the perfonal eftate of the inteftate. Upon 
which the plaintiff demurred. And it was urged by Mr. 
Grove and Mr. Pcere IVilliams for the defendant, that this 
bond was difeharged by this releafc. And they cited 

; pUinti^ defendant concerning the right of admlniftration. Vide ante 23 5. 
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Yclvert. 214. Bridges V * Ey non. Sed non allocatur. Yoiper ToPMA^» 
//^Achiefjuftice there is a difference between a releafe of ^oluir* 
all demands to the perfon of the obligor or adminiftrator, 
which is the cafe in Telvcrton^ and a releafe of all demands 
to the pcrfonal cftate of the obligor or adminiftrator, as the 
cafe at bar is. Such releafe will not difcharge the bond, as 
the other may, becaufe the bond does not give any right or 
demand upon the perfonal eftate, iffc. until judgment and 
execution fued. And upon a (a) fieri the goods f a J P; acc. 

ought to be fold, though upon (b) extent they may be de- fPlVidfanta 
livered to the plaintiff*. The cafe of a releafe by the conufee ^46. 
of a ftatute, of all his light to the land, is a ftronger cafe j 
where it is held, that fuch a releafe does not present an ex- 
tent i and yet the ftatute binds the land againft any aliena- 
tion. Sec 2 Lev. 214. Morris v. TVilfordy 


MolIo)i verf. Lock, 
vel 

Johns verf. Bromfield. . 


Intr. HiU, 

13 W. 3. Rot| 
431. 


EBT upon bond. The defendant pleaded, that he af^lon on 
delivered it as an eferow to J. S. to be delivered to 
the plaintiff* upon conditions to be performed by the plain- delivered as an 
tiff, which were not performed ; et hoc paratus cji verfficare. eferow ought to 
The plaintiff* demurred fpecially, and fhewed for caufc, that 
this pica ought to conclude to the country. And no perfon r. acc^poftSo3; 
if^pearing for the defendant, judgment was given for the Vide 6 Mod. 

riowd. 66. 

Com. Pleader. E. 32. 2d Ed* vol. 5,p. 86, 


Vanhatton verf Morfe. 


Pafch, I Ann. 
Rot. 124. 


jNdehitatus affumpfitt for money for goods fold by the plain- Matter which 
tiff to the defendant. The defendant pleaded payment might be given 
The plaintiff’ demurred fpecially, and fhewed for caufe‘ t)f 
demurrer, that the plea amounted to the general iffiie. p'lLdei 

non allocatur. For per curiam^ it admits at one time a good fpccfalJy, if it 
caufe of action in the plaintiff, and excirfes it by matter ‘\ainiiff ha^ 
ex pojl faSlo^ and therefore is an honeft and good plea. And onc^a caufe of 
judgment was entred for the defendant, (a.) adhon. R. acc. 

ante 217. 566, 

, , Sc vide 4 Bac 6«i. 

( a) But It is much to be doubted whttlicr this would be a good plea at this time, bccaufe any 
thing may be given in evidence dcRroys the plaintiflF’s caufe ofadionupon non alTumpfit 
and payment before the adion deftroys it, Note to 3d Edition. 


JlippM* 
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Slipper verf. Mafon. C. B. 

S. C*Lut\v. 112. N. L. 43. 3 Danv. Abr. izi. pU 7. Pleadings Lutw, 11 1 
pLIntift’ obtained fcnrence againft J. S. for 
tinga man ar- A 2 ioL in the fpiritual court for non payment of 
rciledonan tithes, befides his expeuces of fuit. And for not obeying 
excornmuntem fentence J. S. was excommunicate, and arrefted upon 

vld^dModl* * excommunicato capiendo^ and being in cuftody of the dc- 
78.Sav»i5. fendant then fherilF of the county, he permitted him to 
efcape. Upon which the' plaintiff brought a fpecial aftion 
upon his cafe againft the defendant for this efcape. And 
upon not giplty pleaded, the plaintift' recovered a verdict 
for the 210/. Afterwards it was fevcral times moved in 
C. B. in arreft of judgment, that this aftlon would not 
lie againft the defendant. But at was adjudged unanimoufly 
by all the judges of the common picas, viz. Sir Tho7nas 
chief jufticc, AW 74 Powelly and Blencowe jn&ictSy 
that the action well lay, Thtirfday the eighteenth of june^ as 
ferjjsant Jenmr told me. And the court relied much upon 
the cafe, where it is held, that cafe lies againft the fherifF, 
for fuffering a man to efcape, being arrefted upon a capias 
\itlagatihn after outlawry upon mefne procefs^ 

Smith verf. Walker and Now. 

S> C> Com. lit, 

A defcndint in Eplrvin for talcing of cattle at a place called The 
rcpiwn is not defendants pleaded, that they took them at a place 
uptm a iuHg- ^ called B, abfque hoc that they took them at A. The plaintiff 
montby cell- confeil'ed it. And thereupon M.r. Eyre for the defendants 
ftflion on the moved to have cofts ; and he cited Cro. Eliz. 329. Hajhp v. 
enauterliw. Ckapiin, Cro, Jac. 520. Samuel v. flodcr. Cro, Car. 497, 
Vide ante ^56, James V. Tutney intr. Trtn. iiCar I. Rot. 753. That the 
poll 99*. ("e) defendants in replevip after judgment for them upon demur- 
rer lhall have cofts, and after feveral motions it was re- 
fa) Aecordins folvcdprr curiam., that{'/Jj thc defendants in this cafe could 
to the report in not huvc cofts, becaufc the pl^jptiff was not barred from 
picTwas pleaded another replevin, and driven to his writ of fecond 

iriabatonent, deliverance ; but notwlthftanding this confeflion and the 
but the plea of abatement of this writ he may have anew replevin. But 
Eeu^h"'ro'*uiy otherwife k had been, if he ' had been barred from having 
a plea in har.^ another writ of replevin by this prifal en outer lieu. And if 
Vide Bully- jfl'ue had beeii joined upon the place of the taking, and 
- Barnes'^" found for the clefcndants,' they would have had cofts. And 
aSi. ' ‘ cofts were denied by the whole court, 

Qoaerc, fbr 

iC HbtAib'like in which defendam ibaU have coftt. Note to 3d Edition. 
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Camcll verf. Clavering. Exchequer^ 


A n cjedlmcnt was brought in the exchequer de minutis An 
di ihnis. And upon not guilty pleaded, verdift for the 
plaintiff. And Mr, Chejhyn abdut five or fix years ago vwc jl 
moved in arreft of judgment, that an ejeftment would not 3a. « 
lie for fmall cithes. i. Becaufe eggs are fmall tithes; and 
it is abfurd to fiy, that an ejcfkment would lie of an egg. 

2. Bccaufe the fheriff does not know of what he is to deli- 


Utth, 

eipuOuv 

«opt. 

. 164* 


And therefore by all the barons judgment was give^ for the 
plaintiff. Il Co» 25* Es^relationc nfri CheJIjyre. 

June 17, fFedneJday, 

T^LT chief juftice declared, that all the judges of this This Is matter 
court had made a rule, that no reference whatfoever prance and 
of any caufe depending in this court Ihould ftay tTie pro- Je^nitied on 
ccedings of this court ; unlefs it was expreffed in the rule of affidavits. Nott 
reference? to be agreed, that all proceedings in this court r; 

Should ftay. 

Pentrye verf Trippett. 

r ) a feire facias upon recognizance of bail the de- This feems bad 
fendant demurred fpccWIy, and (hewed caufe; be- P**^«»**'-^* 
caufe neither the term nor the year, when the judgment 
was given againft the principal^ was (hewn in the dechra*? novjrai^ wiiii 
tion. But judgment was given for the* plaintiff*, bccaufe it » 

is the courfc of the king’s bench not to (hew them. Contra 
of the common plcas^ 

Dowlof verf. Keite. 

S. C. Salic. 3$i, Holt %%%, 

* 

T H E defj^ndant was taken into cuftod^ by the officers Amanlhall pot 
of tile court of admiralty by way of execution, be- 
ing coiidei^ed by fentence there, And ii\Jjending to pro- “fuperiST^rt 
cure his liberty, he perfiiades tile plsdntifTto fue a onan/!ji^tf> 
corpus ad refpomendum out of dli* court, to the intenlMtliat cvfuiadrcf^. 
he ihould be turned oyer to the Mar^lfeoy he being in fe<ft 
indebted to the plaintiff, And he twing brought into court, depmding 
Mr. Salield for the plaintiff moved, that the cl^ndant a«ajnft him ia 
might be commixed to the Marfttalfta, And he urged, ^'“,'‘^11^1'* 
. I. That up. ‘ ‘ 
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docs not lie 
a^viidl a man 
for entertaining 
-vajj^rants. 

Vide 17 G. 2. 
c. f. 2^. 

And if It did, 
ii ouglit to flate 
tlut tin; ptifons 
ro'tf ) taint d W'. ’'e 
va^ranlf. ar tiic 
time wIko they 
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cd. 

Sec ?Ai»n’s Jij** 
♦iUr V;>jr ra.. 
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I. That it it were dctiied, there would be a failure of juf- 
tifce, bt caufe the flieritr could not ai reft and take the de- 
tondant out of the admiralty prifon ; that this court would 
not pcrmii a failure of juftice. And he cited 2 23. 
4 71. Jonrs 380. 2. Thataperfon may be charg- 

ed In cuRody of the marftial with the fcntence of another 
court, which this court cannot execute; as a man com- 
mitttxl by cn.anceiy upon a decree there may be turned over 
to the nu4*“Ria! of the king^s bench upon a habeas corpus. 
2 6g. 4 /y7\ 290. ILirdr. Sednonallo-- 

catuy. For though upon a hah'^as corpus ad Juldiciendu?nt\\\% 
court upon a charge c»r irealon or felony would have turned 
the defendaiilf over to the m;ir/ha! ; or if a bill had been filed 
againft him, fo tluit he had been in cuftody of the marftial 
before; but yet in this cafe the court cannot do it, becaufe 
there is nc plea in this court this time depending againft 
Rim ; and it cannot be, becaufe tre is not in cnjiodia mar-- 
7‘efcarii. And he was remanded by the whole court. 

This fame term Dr. Thomas Watfon^ formcily biftiop of 
St. Davidh-i being arrefted upon an excommunicato capiendo 
after an ^excommunication in the fpi ritual court for non- 
payment of cofts of the fuit in which he was condemned, 
was brought into the king’s bench upon a habeas corpus ad 
rcfpondendutn J. S, de placito debiti^ ^ c. and uponc motion 
by the counfcl of J. o. that he might be committed to the 
Marjhalfea^ he was remanded, becaufe no fuit was depend-* 
ing here againft him, the bill of Middlefcx not being return- 
able till next term. 

Regina verf. Langley. 

A n indidlment found againft the defendant, for having 
entertained two idle and vagrant perfons in his houfe, 
ktiowing them to be fuch, was removed into this court by 
certforarh And upon demurrer to it by the defendant, judg- 
ment was given for the defendant, and his recognizance dif- 
cliargt d. I. Bccaufc'it was not faid, that they were va- 
grants at tlie time of the entertfiinment by the defendant. 
2. Btxaufc the entertainment of them, vi%. the giving them 
meat, drink and lodging, is not any olFcnce within 39 
E. f. 4. 
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Brown verf. Mugg. 

S. C# but with fome difference. Salk. 16 1, Holt. 137, 

E JeiSnient. Upon a fpecial verdift the cafe in efFeft if one of rtie 
was thus. l"he defendant Mugg had a benefice with 
cure of fouls, per* ann^ to which he was presented by ^ 

y. S, and he w'as inftituted and inducted, 't'hen Mugg w.xs wjthcuroof 
made chaplain extraordinary to the hinr, and was preiented 
by the king to another benefice with cure of Ibiiis, of 8/. indthc 
per ayinurn^ and he was inflitutcd and indudlad in it. UpoJi King preicnts 
which the kirig prefented the ieltor of the }»lalntiff to the ^ 
former benefice as by lapfc;. And it was adjudged after fc- tionV^ToiVliif* 
veral arguments at the bar, tl^it the plaintiff ought to have inc^ucHort there, 
judgment, becaufe by the acceptunee of the fecond benefice tothefornKr 
the former benefice became \T)id ; a chaplain extraordinar)' vkK^ 
of the king not having firivilege to reUin two benefices, 45. dj ji. s, 
with cure of fouls, above 8/. per annum value, without a ^3. r. y. 13. 
difpcnfatlon. And judgment was given for the plaintiff. ^ 

vol. 3. p. :r IC. 

an. Acconhnj' to tht' reports In Salk, and Holt the court confidered the king's jirt ilnttnciit 
as virtually induding a difpcnfatlon. but thought a chaplain extraordinary intrciy as fucli, in- 
<»apablc of taking one. 


Regina verf. Moore. 

•y^ Conviilion againft the defend.int for killing deer was vide 3 w. & 
r^’tnoved into this court by certiorari^ and was quafh- *• 

ed, becaufe it faid only that he killed deer in quodam loco 
where they had been ufually kept, and did not fay inclofcd. 

Holman verj. Burrow. 

S. C. but with fomc difference, Salk. 658. 

T he plaintiff brought an aftion of covenant againft If certain figurei 
the defendant upon an indenture of charter-party, of 
''^'hich he alledgcd in his declaration was made the twSnty- cufar^mon^* 
fixth of Augitji 13 Will. 3. The defendant prayed oyer of which can be 
the deed; which being granted, it was entered /;7 />4rr 
verba : This indenture,^ ^c. made, ^c, the fix and twen- chrirtfit 
tieth of Augujl^ 1701. And then he pleaded in abatement of be intended tluif 
the bill this variance in the date of the deed plciuled, and of it. 

that fhewn upon the oyer. TJie plaintiff’ demurred, ^^ticr 

ferjeant Hall for the plaintiff* argued, that this was not a tnc'ccrrcfpond- 
material variance, becaufe the year 1701 was the thirteen! Ii ence between 
of Will 3. And the court agreed, that thoutfh it: was nor 
faid in the deed Domini 1701, yer they v'uuli iiitend fv’^of nny 
J701 to be the year of our Lord I701. But Hdt find, that ki' g s rei<n. 
the plaintiff, by his^r^rf in curiaj cujia datus ejl cifdern die Thtt ef<jrea 

ft anno>^ had confiited himfelf to the deed dated thti ^tced wiuoh real- 
ly is dated 

according to the dominical year only may be reprefented to bear d.ae In the > 9;ir of ti c reign of 

the Idng with wliicb ihat dominical year corrcfpoivsi^t * » 

, teemh 
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tcenth of Will. 3. but the deed! produced not being fo, it 
was a material variance. And he inclined for the defend- 
ant. Sed adjournatur. See afterwards 754. Judgment 
for the plaintiff, quod iefendens refpendeat ulterius* 

Ta\ lor verf. 

I T was ruled by Holt chief juftice, upon a trial at nlji 
prius at Hertford^ 4 Aug» 1 Ann^ reg. that if goods be 
delivered to a carrier, and he does not deliver them accord-^ 
ing to the dire£^ion given him ; upon demand of the goods 
from him, and refiiml by him to deliver them, trover 
lies againft him, or an a£lion upon the cafe lies againft 
him upon the cuftom. But if the goods be deliver- 
ed to ^ fetVant of the carrier, or to his warehoufc-lceeper 
and they are not delivered, W/. an adtion of trover does not lie 
againft the carrier, EsTr. without an adlual converfion by him, 
nor lie againft ^ 

him for refufm^ to deJiver goods given to his fervant, nnlefsjie has been guilty of an actual con-, 
verfion. 

Regina vet^. Sir John Bucknall. 

A man cannot A N information was exhibited againft the defendant, 

be charged with for that, that he and all the lor& of the manor of Z>. 
the repairs of a whcrcof, (ffc. been obliged to repair a bridge, 

becaufe^hTi/ Which wasout of repair, ds^c. Upon not guilty pleaded, 
and trial before Holt chief juftice at niji prius at Hertford^ 
Summer affize^, 1 Am. reg. k was held by him, ^^hat a pre^ 
icription, that the lords of the manor ought to repair the 

bri(tee, without layif^ rstime temrae^ or rati one terrae^ ^wrs 
good; becaufc (by him) the manor may have been granted 

TOO I. ^ fcrvice of repairing of this bridge before 

c. >6. f. 8. the ftatute of ^ia tmpUrei Urrarum\ or the king may 
If a man who is make fucK a grant at this day, he not being bound by the 
a bridgrinrc^ flatutc. And in pleading one may fay, that he is oblig- 
fpeft of certain cd as lord of thc manor. But indeed it is by reafon of the 
lands, aliens uv.imefnes of the manor: and therefore if part of thede- 

?and^^inf^ mefnes be granted to S. he will be obliged to contribute 
madonmayTe tfce repairs: but the information or indi6fanent maybe, 
exhibited againft againft any of them; and though it appear ujpon the evi- 
dence, that another is obliged aMb, yet thc defendant muft 
be convided. And lb the defendant was convifl: in this cafe; 
though he proved \ipon the evidence, that others were ob- 
liged to repair as well as himfelf* See after 804. 


lord of a par- 
ticular manor. 
S. C. 17 Mod. 
^4. Holt 128 
Vide Shaw's 
Farllh Law, 


fuch alienee 
(aloT'e) when- 
ever the bridge 
i , o*n of repair. 
S.C.6Mod. 

1 5r. 7 Mod, 98. 
P . acc. Salk, 
308, 3 Salk. 77. 

A deed autho- 


Sands and Tafh verf. Ledger. 


A t the Summer aflizes 21 * Ann, 1702, at niJi 

prius ^t Kingdom^ before Hok chief juftice, the cafe 
was thus : In debt for rent the plaintiff declared, that Ro* 


nting a man to 
make leafes in 
jMjfttftton and 
not in rcverfion 

renTkring the ancient rent, and malving the tenant liable for wafte jsnm he reprefented in pleading 
generally, to have authorifed him to make leafes. In debt by npemmitf man for rent referved 
upon a leafe by tenant life, the plaintift’ muft Ihew wlik the tenant for life had 

to make thc leafe. If thc owner of an eftaft after granting a leafe, the eftatc upon 

for life, wthyiowcrto make leafes in poireffion, S. can make no leafe until thc former one 
expires. If a leafe upon which a grofs fum and three fowls is referved by way of rent is rtprefent- 
ed in pleading to have referved the grofi fiun without mentioning the fowls, xhf variance is fatal, 

htri 
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Hatton being fclfcd in fa; of the lands out of which, lafc, s^kdi 
the tv/enty-eighth of October 1O84. by indenture between 
himfelffor the firft part, JFilUa?n Lambert efquirc of thefe- 
cond part, the plaintiffs Sands and Tajh of the third parr, 
and Mary fitter of Mr. Lambert^ the intended wife of Ilat^ 
ion^ of the fourth part, co\^enanted for himfelf, that he, 
the fame Michaelmas term, ttiould levy a fine of the* lands 
out of which, fstV. to the ufe of himil-if from life, and after 
his death to the ufe of Sands and Tajh for twenty one years, 
remainder to Thomas Hatton in tail, with power referv- 
ed to Robert Hatton at any time during his life tomakeleafes 
of the lands out of which, fffr. for twenty-one years, &£. * 

that the fine was levied accordingly ; and that afterwards, 

1700. Robert Hatton made a lAfe to the de- 
fendant by indenture renderijt^ rent 15/. per annum that 
Robert Hatton was dead, and fo the rent belonged to the 
plaintiftV ; and for the arrears of one year this action was 
brought. Upon nil debet pleaded, and iffue joined upon it, 
the plaintiffs at the trial gave in evidence this deed of fet- 
tlement and fine. And upon reading the deed the power ap- 
peared to be, to make leafes foi twenty-one years in poftef- 
fion, not in reverfion, rendering- the ancient rent, and not 
difpuniftiablc of watte. And Holt chief juftice feamed to 
be clear of pinion, that this was a‘ material variance. For 
it was neceflary to fliewthe power to entitle the plaintiffs to 
this rent^ otherwife rent {a) refer ved by tenant for life (a) Acc, iv, 
could not come to them in remainder ; and this power 
Ihewn in evidence is not that of which they have declared ; 5*56, 557 ”' 
becaufe this is a fpecial power, the other general. But Holt 
chief juftice faiq? that he would fee the nature of the de- 
fendant’s defence. Upon which the defendant gave in evi- 
dence a leafe of the fame lands made by Robert Hatton in 
1693 to Tajh and Mr. Lambert for twenty-'^ne years, if he 
and 7 * ihould fo long live. And chief juftice held, 
that by this leafe the power was fijfpenued for the time of 
the leafe ; but that being expired, he inclined, that the fe- 
cond leafe, was good. Note, 7. S» was alfo dead. Then 
Mr. Rayinond faw a variance between the leafe fliewn in the 
declaration, and that fhewn in evidence, vi%. the declaration 
was of a leafe rendering 15/. per, annum rent, and this pro- 
duced in evidence was rendering 15/. per annum rent and 
three fowls. Upon which the plaintitFs were nonfiiit. 


Michaelmas 
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Michaelmas Term 


1 Annas reginae, B. R. 1702. 


Memorandum, ^hat the firfi day of this term 
Williim Jennings ejquire of the Middle Tem- 
ple took his place in Chancery as one of the ^een^s 
comjely within the baVy being fworn before. 


Holman verf Burrow, ante 791. 

C OVENANT* The plaintilF declared upon an in- 
denture of charty party cuju}^ datusfuit vicefmio fexts 
die Jugujli decimo tertio anno regni JVillielmi tertii nuper 
regh^ tsrV. 'Fhis declaration was delivered of Hilary term 
13 JPllL 3 . The defendant in Eajler term following plcad-^ 
cd in iibatcmcnt. And by reafou of the death of the king, 
and of the adjournment of Eajler term from quindena Pafehae 
until ires Pafehae^ the entry upon the record by the advice of 
all the praiticers, and by the approbation of the chief juf- 
tice, thus, viz, Et ( quia ante diem Mercurii proxime 
poji quinder.am Pafehae ultimo praeteritum ufque quern diem 
praedUfus Thofnas Burroiv falvis fibi omnibus et omnimodls ex^ 
ceptionihus quoad billam praediBam hahuit licentunn ad billam 
praediSlam interloquendi et tunc ad refpondendum^ ^ c, coram 
ditto nuper do?nino rege apud JVeJlmonaJleriumy dUius domi^ 
nus rex WilUelmus tertius diem fuum claufit extremwn et 
ante eundrm diem loquela praediSlOo adjournata fuit per breve 
dominae Annae nunc reginae Angliae de communi adjourna^. 
mento coram eadem domtna regina apud WeJl77ionaJhriu7n 
ufque ad et in hunc diem fciUcet a die, Pafehae in tres fup* 
iitnanas ijlo eode7n termino) modo ad hunc diem fciUcit a prae- 
dido die Pafehae in tres feptimanas coram domtna regina apud 
IP'eJlmonaJleriumvenit ta7n praediSius Benjaminus Hobnan per 
attornatu7n fHU7n praedidum quam praedidus Thomas Burrow 
per Joannem Bernard attornatum fuufHy Et idem Thomas de-- 
fendit vhn et injuriam quandoy And • he prayed oyer of 
the faid^indenturc, which was entered in haec verba. This 

inden- 
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# 

nJentlire made the twcnty-fixth of Augujl i ^ Oi * and does Hoimaw 
noiicxy anno Domini^ bV* And then he pleaded a variance BuiTrow 
between the indejiture in the declaration, and that fhewn 
upon oyer^ he declared upon an indenture made the 
twenty- fixth of Auguji 13 Will, 3. and this fhewn upon the 
oye7' is dated the twenty-ilxtli of Aiigujl 1 70 1. The plain- 
tiff demurred. And laft term to maintain this plea Mr. 

Raymo?id urged, that the indenture not being faid to be 
made a?im Domini^ the court cannot underftand, what is 
meant by 1701 in figures. Sed non allocatur^ For the court 
\inderftands well enough, that the indenture meant by it 
the year of our Lord. Then he urged, that although the 
twcnty-fixth of Augujl 1 3 JVHL 3. and the twcfity-lixth of 
Jlugujl 1701. were' the fame diiy, and that notwithftanding 
the court took notice of the year of the reign of every king, 
in what year of our Lord it Ifappened ; yet the plaintiff by 
his enjus dntus had coufineS himfelf to the very date in his 
declaration, and therefore that this was a variance. And 
//<?// chief juftice feemed then to be of the fame opinion, 
and it was adjourned. But afterwards in this term he and 
all the other judges held, that the twenty-fixth of Auguji 
13 IVilL 3. and the twenty-fixth of Auguji 1701, wore the 
lame day ; and therefore they awarded, that the defendant 
fhould anfwcr over. See Cro. Jac, 261. Dohfon v. Keyes ^ 

Pu/lIj, iq^VHL 3, B, R, Cromwell v. Grum/den^ ante 335* 


Stanian verf. Davies. 

S. C. 6 Mod. 223, Holt 13. 


Intr. Hill, ii, 
W. 3. B. R; 
Rot. 179, 


E rror upon a judgment againft Davies in ’the court If a thing is dell- 
of the Marjhalfea in an aftion brought againft *him to a man 
there by Stanian,^ in which the plaintiff* Stanian declared, 
quod cum idem the plaintiff* prime Odlohris 13 JVilL 3. pWfumed that li* 
parochlam fandli Martini in campis in comitatu Middlefex ac attrecs to iliofe 
infra juriflliriionem hit jus curiae ( viz, the MarJI)alfea br. 
praedUlus Griffith Davies the defendant adtunc necnan diu In alt ^taiomin 
antea eipojiea quodda?n commune b 6 fpitiu?n vocatu?n the Red Lion ^ courts, 

apud parochiam praedi^am etjnfra comitatum et jurifdkVtone 7 n action ^ 
praediSfos exijlcns tenuit ct cujlodivity etpraedidus Rated to have 

quofdam fpadnoes ipfius the plaintiff p 7 'elii viginti librarum in withm 
JlqbuUs praedonei the defendant htfhi bojpiiintn pracdUlum fub 
cujlodia praedUli the defendant ofipahulandos etfalvocuJlo'Uen^ nMod!^*. 
dos et eidem the plaintiff cum indcpojha requifitus effet rcdelibe- R- 12 MocU 
rondos pro rationabili pretio mde per ipfu/n the pljintlff eidem 
the defendant foivendo pofult, [llien there was another vide 

Matter of aggravation need not. S. C. Salk. 404. iiMod. 7. In ah aCUona^gainft an inn- 
keeper for keeping a hotfe fo negligently, that hew^as ridden, the negligent keeping is the gift of 
the aftion. S. C. Salk. 404. .but With feme difFcrcncc. x i Mod. 7* y lie r idinv matter of ag- 
gravation only. S. C. Salk. 404. nMod. 7, 

VoL. IL E 


count 
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count upon the general cuftom of innkcepciT. Prardidui 
the defendant intending to dcfiaud, d 5 JV. the pLiintlft' 
pojlea fclliat eifdetndie anno ct loco fpadoncs pracdidlos adtunc rt 
ibide?n tarn negligcnter ct improvidc ciijlodivit gtiod fpadonrs Uli oh 
defeSium ctirae ei cvjloclia of the defendant adco vc'hru}, nter ei 
graviter equitati fucrunt ct tarn graven idus vrrh:rj 1 1 l ovtnftones 
rcccpcrant ct/ujiulcrantt qmd fpadonrs ilU drier iorati ct totaliter 
Jpoliatt rant et ni:l!ii{s i/fus feu ViUoris deveuerunt ct cidnn the 
plaintiff ultr/ius defervire non potiuruni^ et idem the plaintifl 
divers fums of inoney in et circa curaiionan fpadonum praedic-- 
tor urn expcndercet erogare coatdm fnit^ ad darnmim loL Upon 
not guilty pleaded, verdifl: was given for the plaintiff upon 
the firft coipit, and 5/. damages ; and as to the fccond 
count the verdiit was for the defendant And judgment 
for the plaiiulff. And error*brought in this court, and ge- 
neral errors were afligned. And for the plaintiff in error 
Mr. Raymond argued, that the judgment was erroneous. 
I. Becaufe the declaration was ill ; for it cannot he pre- 
tended, that this atSion is maintainable upon the common 
cuijom concerning innkeepers, becaufe it is not fliewn, that 
the plaintiff was a gueft : then it is the premium to be 
given to the defendant for the maintaining of thefe horfes 
which jtlone can maintain the action ; but when it ought to 
be fhewn in the declaration, that the defendant agreed to 
maintain and keep the horfes for a premium ; which is not 
done here, and therefore the declaration is ill. Sed non alio- 
iatu}\ For fince it appears by the declaration, that tlv: 
horfc was delivered to the defendant hinffclf, to be kept, 
&c, for a reafonable price to be paid to the defendant by 
tlic plaintifl-, one cannot intend, but that the defendant 
agreed to h. Then he afligned another error, that it doc$ 
not appear, that the caufe of aiSlion arofe within the jurif- 
diftion of the Marjhalfea court \ for though it is faid, that 
the defendant ad tunc et ihidem negligently kept the horfe, yet 
it is not faid, that he was rid and abufed adtunc et ibidem^ 

, Now the damages which the plaintiff fuftains by the riding 
of the horfe, are the ground of this .aftion, and not the 
negligence of the defendant in keeping him. And in cafe 
of inferior courts nothing is ever intended to arife within 
the jurifdidion, unicfs it is exprefsly averred to do fo. 
I Saund. 73, Peacock v. Bell and KendalL T* Jones lOJ. 
3 Kelt. 677. Harveys. Holland, i Ventr. 28. Berkley v. 
Paine, i Ventr, 2. in the cafe of Meeley v. Ward. T. Jones 
230. IVallis v. Squire, i Sid. 95. Raym. 63. Littlcbury 
V. Jfr rights cafe for calling the plaintiff whore, laid to be 
within the jbiifdi£tion of the court, per quod flie loft her 
marriage, and does not aver that to have been within the 
jurifdidtion of the court : judgment for the plaintiff in the 
palace court, and upon error reverfed, becaufe the lofs of 
the rrtarriage, which was the ground of the adlion, and 
^without which it w^ould not lie, was not alledged to be within 
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the ^]urifdi6i:lo]i of the court. l Roll, Mr, 545. />/, 3. 
lvic\ , Storic, Cro, Cur, 571. W, ^Joncs 


1%i 

STANtAIf 

1 /. 

DavIsi* 


E contra it was argued by Mr. Ward for the defendant in 
error, that the negligence of the defendant is the original 
caufe of the action. And fur that he cited Rajh Entr, 3. 
R^yjjh 106. And that the riding, <Zc, were only aggra- 
vation of damages, and not the ^yl of the adion ; and then 
though it was done in a.ndlher place out of the iurifdiciion 
of the court, yet the feid coint may have jurduidtion of it* 
And for that lit relied upon the cafe in Cro, Cur, 570. Ire- 
land V. BlockwclL 


But RnwelU Powys^ and juft ices, were of opinion 
for tlic plaintiff in error, ^hat the riding, was the caufe 
ofadhion, without which it would not lie ; and therefore it 
ought to have been averret^ to arife within the jurifdidlion of 
the court. And PotvcII jiiftice faid, it was impofliblc for 
the defendant, to neiintain his judgment. But upon the im- 
portunity of Mr. JEard \t W'as adjourned, ahfente HoltCrk^i 
juftice. And aftcrwaids yW/VA. 3. adjudged, that the judg- 
ment ftiould be aflinned, mutaia cpinione of the threejudges* 
pojl 1040. 

, Finn verf. Hntchinfon. 

U P O N a reference to the maftcr, to ' cxarnitic the rei- ^ mah In 

gularity of obtaining a judgment againft the defend- dy of the fhtrifF 
ant ; the mailer reported, that the defendant was in prifon 
in the gaol of the town of Nnvcajlle at the fuit of* 7 * and ? 
thinng his confinement there, he at the requeft of the lonu-y toconfefs 
plaintiff, but voluntarily, gave a warrant pf attorney to 
the plaintiff’, to enter judgment againft him in the king’s 
bench, fora debt owing by him to the plniiuifF : but at m-y on ins part 
the. time of the delivery of the warrant of attorney tlie de- pryfent. 
fcndant’s attorney was not prefent. And whether 
were caufe, to iet afide the judgment entred up on the Str.^ 

faid warrant, after execution executed upon it a year be- 15^45- i^ 47 - 
fore, was the queftion. Arf)d per cvrumi^ the defendant not 
being then in prifon at the platntifF’s fuit, might very wcU /t! RV'715.^^* 
give fuch warrant in the abfence of his own attorney. For 3 T. K. 610. 
the reafon of the rule, that the attorney of the defendant 
being under confinemeiK, (hall be prefent, when he gives 
a warrant to confefs judgment, is to avoid all practices on 
the part of the plaintiff’, and to fee that it is done without 
durefsof imprifoninent. But the faid caufe fails here, where 
the defendant is not in prifon at the plaintiff’s fuit, nor 
abnfed by any artifice ufid by him* And therefore the whole 
court held the judgment well given, and difeharged the rule 
(a) But die courts hold tot fomc attorney muft be pfcfent, Ns/cc fc 3*/ Fi/ifm. 

E z oC 
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Fxnn , of reference. Air. Lcchmcrc counfcl with the defendant^ 
Hutchinson. with the plaintiff. 


Mich.nw.3. Regina verf. Inhabitantes Abberford Eaft. 


K. acc. j. Keb. ^ A N original order made at the general quarter feffions 
C*f*s of Settle Weft Ridijig of TorkPoire (whereof the tenor 

mems. aw pi!" ordered that the churchw^ardens and 

159. overfeers of the poor of the parlfh of Jbberford do make an 

Comb. *5, aflclTmcnt to the church and poor by a pound rate, and in 
the (aid alTeirment do ad'efs Grcyjl onfield land.s and all other 
lands within the faid conftabulary to the ufe aforefaid equal- 
ly by a pound rate) wjis removed with other orders in B, R. 
M^ow rertiorari. And Mr! Raymond moved to qiiafhthis 
order, becaufe the juft ices hare not any jiirifdit^lion to make 
fiich original order at the quartcr-fcflions, though it had 
been otherwife if it had come before them by appeal. And 
a day was given to hear counfcl of both fidcs. At which 
day no body' appearing to maintain the order, he moved to 
quafli it the next day. Which was granted by Pcwell^ 
PenvysynnA Gould ]\x^\Qts^ ahfente Halt chief juftice, Powell 
juftice faying, that it was impoiriblc to make it good. 


Inrr. Tm. la 
fy. 3. B.R. 
Rot. 4^4. 

Mich^ iaJ'^' 7 //. 3. 
C.B.Rot.659. 


Shortridge verf. Lamplugh. 

Peclaration. Lutw. 351. 


A releafe Ihall 
prinia facie be 
intended to 
enure to the ufe 


F 

JL-j 


R R () R upon a judgment given in C. B. in an ac- 
I \4 lion ‘of covenant brought by Thomas Lamplugh againff 
EUzebeth Shler.u 'Fhe plaintIfF declared, that Thomas Aft)hy 
being feifed in fee of a piece of ground iti Wcjiminjier^ the 
H) . com t- ^ ^ indenture then bear- 

ing date demifed it to ^ohn Griffith for fixty-one years, ren- 
dering a pepper-corn rent for the firft year, and lOO/. per 
annum for the fixty years enfuing ; in which indenture 
Griffin covenanted for himfelf, his heirs and affigns, to pay 
the faid rent, and to maintain the houfes agreed to be built 
.tiponthe faid ground in good repair ; that Thomas AJhby by 
indenture dated the twenty-eighth day of September 3 JVilL 
b" Mar. in confideration of 5^. bargained and fold the pre- 
Aftcr pleading a Sir Philip Meadow and others for one year ; and 

bargain and faic that the faid Thamas Aftoby by indenture dated the twenty- 
for a year and a 

releafc if the party adds by v.'rtue cf which faid bargain and fale and releafe, and by virtue of tin 
Aatute oruiesthe bargainee became felftd, the allegation is informal. But no obje^ion can be 
fnarle to it except on a fpecial denmrrer. No demurrer is to be confidcrcd as a fpecial one which 
dots not point out cxprefsly the particular defe^ \ a demurrer aligning for caufc that the declara- 
tion wants form, is a general one. R. acc. Wilf. 219. a writ of inquiry may recite the declara ■ 
tion in haec •verba. In Covenant for no: repairing premifes the Jury ought to give in damages fuffi- 
eJent to put them into repair. S. C. 7 Mod. 71. D« acc. poR 1125. 

nintk 


ration upon 
which it was 
made does not 
appear. S. C. 
Salk. 678. 3 
Salk. 386, 7 
Mod. 71. Holt 

621. vide ante 
III. Com. Dig. 
Ufes. D. 2. 2d. 
Ed. vol. 5. p. 

622. 
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ninth of Srptc?nhcr following rcleafcd and confirmed the faid 
piemifes to the faid Sir Plbilip Meadows and the others in 
Ice; by virtue of which indentures of bargain and fale and 
releafe, and by virtue of the ftatutc of 27 H* 8. r. 10. for 
transfcTring ufes into pofTeiiionj they were fei(ed of the re- 
verflon in fee ; then he fliews a Icafe and releafe from Sir 
Philip Meadows and the other grantees to Lamplugh in the 
fame manner as he had pleaded the former leafe and releafe ; 
then he fhews that the intcreft of Griffin came by affign- 
iTient the twenty-firft of May 4 IVilL iff Mar, to Elizabeth 
Shiers\ and then he alligns a breach in non-payment of 
rent due for five years and a half, and in default of repairs. 
'i"hc defendants demurred to this declaration, and fliewed for 
caufe, that the declaration efi duplex et caret forma. And 
after argument, judgment was pronounced in C, B, for the 
plaintiff, and a writ of inquify was awarded, and damages 
given 760/. and then finai judgment was entered for the 
plaintiff. Upon which Elizabeth Shiers the defendant brought 
a writ of error ; and pending it, fhe died. And Shortridge 
as executor to Elizabeth Shiers brought a writ of errbr 
coram vohis reftdet^ and afligncd the general errors. And it 
was argued by Mr. Peere IVilliams and Mr, Raymond at fe- 
veral days for the plaintiff in error; and by Mr. ferjeant 
Darnall^ Mr. Broderick and Mr, JVelily for the defendant in 
error. A«d the counfel for the plaintiff argued, that the 
judgment was erroneous, and ought to be reverfed, bccaiifc 
tfie plaintiff had not intitled liimfelf to his aflion of cove- 
nant i for he makes title to it as grantee of the reverfion, 
and he has not entitled himfelf well to the reverfion, becaufe 
he makes title to it by leafe and releafe, but he has not 
fhewn, that the releafe was made upon any confi deration, 
nor is there any ufe declared ; the confequence of which is, 
that although the eflate in law pafled by the releafe from the 
rcleafor to the releafee, yet the ufe it’mained in the releafor, 
which drew back to it the eftatc in law again ; and fo the 
icvcrfion continues, notwithftanding any thing that appears 
to the contrary, in Thomas Ajhby and his heirs ; and there- 
fore that the plaintiff could not maintain this a£lion. And 
they argued, that although common law he who had the 
eftate in the land had alfo all that one could have there, ufes 
not being then invented (for they were afterwards invented 
by the men of religion, after 5^1 other attempts had been 
friiftrated, to avoid the ftatutes of mortmain, Mag, Chart, 
c, 36. 7 Edtv, I, de religioftsy Weft, 2. c, 32. as appears by 
2 Leon, 14, Breni^% cafe, 2 Inft, 75. and in thc^time of the 
wars between the houfes of Lancajier and Tork they were 
encouraged for the mutual convenience of both parties, in 
the preventing of efeheats and forfeitures) : neverthclefs, 
after that they were invented, and that feoffments to, ufes 
were beifome a fort of common cojiveyance (which hap- 
pened in the reigns of Henry 6, and Edward 4. as appears 
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by the reports) the efiare in the land, and the ufc of it> 
were regarded as difi-liict things ; and then a man might 
have conveyed the cfhate to anotlier, and retained the ufe to 
himfelf j or might have paffed jhe ellatc to y/. and the ufe 
to B, or iTiight have granted the ufe, and retained the 
eftatc to hirnfelf : but the conveyance of the eftale in the 
land did not c\.nvey the ufe, uidefs u good coufideration 
was mentioned in the conveyance ; or that the intent of the 
parties appeared, that the 11 le fl\ould pafs, as well as the 
eftate. 'J'hcreforc liefore the fhitute of 27 //. 8. c, 10. if 
A. if^ade a fcoffn enf, levied a fine, or fiifForetl a common 
recovery, without a ufi- declared, and without confuleiatioii, 
of lands, Sfc. the fcofl'er, ccmufcc, and rccoveror, ftood 
feifed of the f-.ic! lands to the ufe of A, 'rhen finee the 
ftatiite of Hcur^ 8. the law as to this matter is not altered > 
for the faid ftauate intended c^nly to execute the ufe in the 
poflcllion, and by that means tef deftroy the ufe ; but it did 
not intend to make any other thing pafs by the conveyance, 
than that which palled before. And therefore the ufe, not 
p«iffing by the relcafc in this cafe, da*w back to itfi*lf the 
ellatc paffed by it ; and the ftatute executed it in poliellion. 
And tp prot^e, that a feoffment made without coufideration 
or ufe declared would at this day be to the ufe of the fe- 
offor, 146. % Roll, Al/r, 781. F, Co, Litt, 271, 23, 

were cited. I'he (r/) fame law of a fine, 2 Co, 58. Beck’^ 
ivith\ cafe. The {b) fame law of a recoyery, Latch, 82. 
Palm, 462, Argoll v. Cheyney, Now there is the fame rea- 
son, that the ufe fhould not pafs by the relcafe without con- 
ildeiation or ufe declared, as for a feoffment, fine, or reco- 
very. As to the precedents cited by the counfel for the de- 
fendant in error, where feoffments are pleaded without con- 
fideration fhewn, or ufe declared, Cl?. iiV/fr. 401, 1 1. Herne 
25. Ul?:ch, hntr, 1120, 7 . Browfir-i Entr, \ ^2, Robin f, Entr, 
468. releafe pleaded to lell'ce for life without confideration 
or life Ihcwn. Co, Entr, 69. Raji, 694, Iffc, it was an- 
fwered, that all thefe books pafl^ fub Jilentio ; but that one 
cannot Ihcvv any cafe, where it was adjudged, that fuch a 
releafe would be to the ufe of the rcleafee 5 and that there 
are bcK)ks, where the pleading*is, to llicw tlie confideration 
or life. 2 Saund, ii, 277. 2 Fentr, I20. Co, Entr, 

220, 474. and the rcafon of the law as aforefaid is agree- 
able. As to tlie objedlion jnade by the defendant in error’s 
ccmnfel, that in this cafe it was fufliciently averred, that 
this rdcafe was to the ufe of the releafee, becaufe it is faid, 
^\^XvirUite^cu]Us he was feifed, lAc, And for this 254, 
b, Cro.EUz, 678. Cro, Car, 221. W* Jones Cro, 
Ja, 549. 2 Roll, Rep, 466. 3 C<7. 44. were cited where 

it is held, that an averment with virtute cujusis fufficient. It 
Wits^nfwercd, that this was a conclufion without premifles, or 
upon jiremiffcs that will not warrant fuch a conclufion ; and 
therefore it will not avail. And as to the cafes cited, the^ 

werQ 
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wore for t!ic mofl part after verdift, which aids many dc- Short ridge 
fede. AjV'ther objection urged by the counfel of the other l^mplugh* 
fide was, that this releafe enured by way of enlargement for x 
the leafe for a year, and therefore would participate of the 
confideration of it, imd that the leafe and rcleafe made but 
one conveyanc e. l^ut to that it Was anfwered, that the ^ Mod, 252, 
leafe and relcafe made but one conveyance as to the palEng 
of the fee; but that they were in truth diftin( 3 : conveyances, 
and hr.d different operations, the one by the ftatute of 
27 H. 8. the other by the common law. And as to what 
is faid, that the releafe enures by way of enlargement of the 
eftate of the lelfee ; it is true, that it gives him a greater 
eftate than he had before, but that notwithftanding it de- 
ftroyed the eftate for years by - merger ; and it cannot par- 
ticipate of the confideration contained in the leafe, which is 
perf>dfly diftinft. And the c«)unfel for the plaintifF in error 
relied much upon the caft in 3 Levinz 233. Edwards v. 

Mor^an^ where in covenant brought by the affignee of the 
reverJion againft the lelTee, judgment was ftald, becau fc the 
plaintifF did not make mention in his declaration to whofe 
uf'e the grant of the revcrfion was, nor the confideration of 
the grant; which cafe feems to be in point. Sed noti alloca-- 
tur. ¥ or per //«?// chief juftice, before the ftatute of 27 
H. 8, c. 10, fuch Reading as in this cafe had doubtl:‘fs 
been good, and the ftatute has not altered the way of plead- 
ing ; but lincc the faid ftatute, pleading of a feoftment, 

Without flicwing the ufe or the confideration, with an aver- 
ment vlrtute cujusy &c. has been held good. Plowd. 478. 

And the reafon is, becaufe though no ufe confideration is 

fliewn in pleading of the feoffment, it does not l/dlow from 

thence that fuch feoffment will be to the ufe of the feoftor ; 

for that is matter of fa£t extrinfical from the deed, which 

might have been declared by psid before the ftatute of 29 

Car, 2. c, 3. and now by writing, though it be not a deed ; 

and therefore if it was made to the ufe of the feoftor, it 

ought to be averred accordingly. But it would be hard, tliiit 

the judges fliould conftrue fuch a feoffment, or rhe iclcafe in 

this cafe, to the ufe of the feoffor orreleafor, i\^liere it does 

notappe^'f; but if they w^e made to fuch ufe, it ought to 

be fhewn on their fide ; and until that be fliewn, ihey inuit 

be intended to be made to the ufe of the fcollce and re- 

leafee; efpecially fince the ftatute of 27 Hca, 8. for now if 

a feoffment or releafe fliould not be intended to be to the ufe 

of the feoffee or releafee, they would be vain and to no pur- 

pofe ; for according to the cafe Rolle v. Ojhrn^ Hob. 20. he 

(ty) would ha.ve his old eftate, and the warranty would re- vide a W.Jf 

main; and ifejjhe lands were of the part of the mother, they ^'9/ 

continue fo# And therefore the reafon of fuch feoiFmenls 

and releafes differs much from what they were befyre the 

27 Hen, 8. for thei^ there might be feme reafon to continue 

the ufe to remain in the feoffor, &c. becaule iiotvviriiftand-* 

E 4 iiiii 
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ing that, it was to fame piirpofe, viz, fo defraud tlu' lord 
of his guardianfliip, or to conceal the tenancy of the free- 
hold, 'Fhc cafe in Co, Lit, 23. is only, that where a 

man makes a feoffment without vajuable confideration to 
divers particular ufes, fo much of the ufc, as he makes no 
difpofition of, . remains in him; and that is reafonablc, be- 
caufe tl^e reafon of the making of the feoffment appears, 
viz, the raifing of the particular iifes. But in this cafe no 
reafon of the making of the releafe appears, if it was not 
to the ufe of the rcleafee ; and therefore it mull: be to the 
life of the releafee, till the pontrary appears, But he 
agreed, that if particular ufes had been limited upon the rc- 
leafe, all tl^e other ufes, that had not been limited, would 
be to the ufe of the releafor, according to Co, Litt, 23. All 
rhe other judges agreed v/irh HrAt chief juftice. And Gould 
jufticefaid, that in the cafe Reynoldfon v, Blakcy in C, B, 
Paffh, 9 lyUL 3. [Sec J Salk 2^ 40. ante 192.] the grant 
of a redfory was pleaded without averment of the confidera- 
tionorufe; auJ adjudged, that it was well enough, the 
exception being taken by himfelf. Like the cafe of a con- 
firmation of a rent-fervice to the tenant for life of it, to 
hold to him and to his heirs; bv this a fee pafjes to the te- 
nant for life, fe£f, 549. Vaugb, 44. 

Another error was alfigned in this, that the plaintiff in 
the ©riginal adtion has declared, that he by virtue of the in- 
dentures of bargain and fale and releafe, and by virtue of 
the ftatute of Hen, 8. for transferring ufes into pofTeffion, 
was feifed, whereas the releafe does not operate by vir- 
tue of the, fiatute of ufes, but by the common law; and 
therefore it is informal at leaft, and the defendant has de- 
murred fpecially for want of form. Sed non allocatur. For 
though it is informal, yet the demurrer is general. P'or it 
is not enough to fay, quod caret forma ; but the particular 
want of form muft be fhewn. Want of a writ of inquiry 
was alfo afiigned for error ; but upon diminution alledged, 
a writ of inquiry was returned. Apd Mr. Raymond alfigned 
for error^ i. Thzt the writ of inquiry could not be the writ 
of inquiry in thjs adtion, becaufathe writ of inqui-:y repited 
all the fadfs in the prefent tenfe, viz, thjiit the rent adhuc 
infolutus exljtity and the tenements adhuc are out of repair ; 
whereas the adtion of coveni^nt is only for rent in arrear, and 
tenements not repaired, at the time of the original fued; 
but this adhuc in the writ of inquiry refers to the time of the 
tejh of the writ of inquiry. 2. The plaintiff ought to re- 
cover only for the damages that he hath fuftained at the 
time of the adtiori brought; but here the jury upon the 
writ of inquiry have given damages that the plaintiff fuf- 
tainc4 after the bringing of the adliori, viz, until the writ 
of inquiry fued, which is erroneous. 2 Saund, 169. Hayjt-^ 
V. Vere ; Hob* 189. Hurhin v. Green \ Trin, 9 TV, 3. 
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}l R, Prince w. Moulton before 248.] But it was an- Shorthdc* 
fwcrcd by the chief juftice, i. 'Fhat the writ of inquiry re- 
cited the declaration in hac verha^ which was well enough, 

2. That it was not like the cafes cited, where more damages 
were given than ought to have been given; bec^ufe the jury 
in this cafe ought to give fo much in damages as would re- 
pair the tenements, and put them into fuch condition as 
they ought to be in, and damages alfo for the rent; and 
therefore if the tenements were become in a worfe con- 
dition fmcc the aftion brought, they ought to give damages 
for them. And the judgment was affirmed hy the whole 
court. 


it 

Watts verf, Rofewell. 

^ * • B. R. Rot, 11?, 


S. C. 7 Mod# 53. Salk. 274. 

D ebt upon bond. *The defendant pleaded, that he an aaion on 
delivered it to y. S. as an eferow^ to be delivered to a deed, a plea 
the plaintiff upon conditions to he performed, by the plain- 
tiff, which were not performed by him, ^ ought to 

fa^hiniy et hoc paratus ejl verificare. The plaintiff demurs conclude to the 
fpecially, and fhews the cauie of it to be, becaufefthe de- country. R.aac. 
fendant has not aptly concluded his plea. And it was urg- ^ 
ed, that the pica ought to have concluded to the country, it 
being an exprefs negative to the declaration, vFentr, 210. 
jE, contra 3 Keb» 142, Manning v. Bucknalh Intr. HiL 24 
25 Car, 2. B, R. Rot, 1035. was cit^d by Mr. Ray-^ 
inond^ where it was held, that fuch a plea might conclude 
the one way or the other. But ahfente Holt chief juftice, the 
whole court gave judgment for the plaintiff, Holding that 
fuch a plea ought to conclude to the country. • 


Note, That no judgment was entred upon the roll in the 
cafe of Manning v. Bucknalh And Mr. Lutwyche told me, 
that his father and ferjeant Girdler (who were counfcl in the 
faid cafe) remembered it, and faid, that judgment was given 
for the plaintiff there afterwards, the court being upon the 
firft mol^pn of the faid cafe of opinion as reported in 3 Keb, 
but afterwards changing itt 


The fame judgment the fame term between Bedell & Tem^ 
pejl, Intr, Trin, i Ann. B. R.^ Rot, 64, in which Chejhyre 
was counfel for the plaintiff, and Raymond for the defend - 
ant. 
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Regina w;/. Sir John Bucknall. See before 792. 

A n information was exhibited againft the defendant for 
not lepairing a bridge; and it was alleged in the in- 
formation, that the defendant ought to repair the bridge, eo 
quod ipfe nunc efi et per diverfos annos ultimo elapfos fiiit do?ni^ 
uus manerii de B, Upon not guilty pleaded, it was tried 
before chief] uftice at Hertford^ laft jinmner ullizcs where 
a verdiiS was given for the queen. And now Mr, Broderick 
moved in arreft of judgment, that it docs not fufficicntly ap- 
pear by this information, that the defendant is obliged to re- 
pair this brWge; for regularly the county ought to repair 
the publick bridges ; and no^ man fliall be charged with the 
reparation of them, except ratione tcnurac or by preferip- 
tion; and therefore it ought to have been Ihcwn here, by 
which of thefe two means the drfendant became chargeable 
with thefe repairs. And he cited Noy 93. Latch 206. 
Stile 10%. Sir //. SpilleBs cafe^ and \ 00 . And at the affixes, 
as^lfo upon the firft motion here, Holt chief juflice faid, 
that this amounted to a ratione tenurae. But judgment was 
flayed quoufjue^ iffr. But afterwards at another day, Mr. 
Williams moved for judgment for the queen, Holt chief juf- 
ticc mutata opinione^ faid, that although the defendant was 
lord of the^ manor, yet that was no reafon, that«he fhould 
repair the bridge; but fome particular charge ought to 
K a man who ii be fhewn, as ratione tenurae.^ or by prefeription. And in 
houmi to repair fuch cafe, where a man is obliged to repair a bridge, his 

l>eing in pofl’eflion will be obliged to do 
Min lands lets it; and if he foil, he will be indiftable for It. But he faid, 
hit that where a man is obliged to make fences againft another, 
kike vt.ti DC jj. jj, enoudi to fay, ofnnes ought to repair, 

the brifise*. bccaufe that lays a charge upon the right of another, which 

s. p. 7 Mod. it may be, he cannot particularly know. See Cro, Ja. 665. 
vid oA 6 V. Warner, All the other judges were of the fame 

‘ ^ * opinion, and judgment was arrefted. 


Intr. 'J'ihu I 

Rot. Snow vetf. manucaptores Firebrafs. 

kianaaion on yjsj j, facias againft the defendants upon their recog- 
0/ kdlbHkR. nizance, the writ oi feire facias in afligning the breach 
Tiwaiak.cmio laid, that Firchrafs did not reader himfelf marefcalli 
avtr tilt* marrfcalciae di^Sti nuper rcgls^ and did not coram ipfo 

as the recognizance was, £5fr. And 
to tk: iiuirfl'ii! of Mr. K ing for the defendants urged, that; the breach 

the null Ihcllc i of 

the kirr^, wit liout adding; thr words the iifi/r himfelf, S, C. Salk. 4';9. 3 Salk. 330. R. 

acc. poA. 1 1 74. Particularly if it is ali'jdj;^*(i that i»c did not render himfclf ‘‘ on tf>at cccafione' In 
fuch an action a pica that no capm ad [aihfackndum ilFucd againR the principal cannot conclude to 
the contrary, V ide » Wilf, 66, Cowp. 577, Dough 60, aXr. 576. 


In an luTlion on 
a ri-CO'^ni/anc.' 
or hail in 15. R. 
Tiw I'll die. cm to 
a\xr that tl it ♦ 


for 
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for this reafon was not well afTigncd, for this marflial. Snow 

mentioned in the breach, muft be underftood of the earl 

niai'fti'cil of En^Jand^ or of the king’s houfliold, and not of Bail. 

the king’s bench; and the defendants were only bound, 

that Firchrafs (hould render, ^V. to the marflial of the 

king’s bench ; and therefore it does not appear that the 

condition of the recoguiza.ice was not performed. Bed non 

all'jcafur. For it v/as faid, ea o' cafione ; and per curiam^ 

that will fupply the want of the words, coram ipfo di^o nuper 

regf^ if they were ncceflary. Bur, per curiam^^ it would be 

a foreign intendment, to intend this of the marfhal of the 

houfliold, or of England. And therefore judgment was 

given for the plaintiff. Note, that the defendants pleaded, king’s bench 

no capias ad fatis-faclrndum^ jyid concluded to the country; was taken out of 

the plaintiff demurred; and the plea was htid ill by all for 

that reafon. And Holi chitf jufticc faid, that the marfhal * 

t)f this c(uirt was part of the office of the carl marfhal of 1177, 

England forme: ly, as appears by the book of 39 Hen. 6. 32 
h. and that this office of this court was derived out of the 
otlier in the time king Raines I, 

Juftin verf. Ballam. 

S. C. Salk. 34. Suggeftion. Salk. 742. 

libelled in the admiralty againft a fhip of Nor^ ^ 

way.^ for that fhe being in great diftrefs for want cf an (hip cannot !iy- 
anchor and cable, Bal 1 am\i?A contra< 5 led with the mafter pothtcau* her 
of the faid fhip, and delivered them on board, &e. Upon couiSvofthT 
which a motion was made in this court for a prohibition, voyage. D. acc. 
to be directed to the judge of the admiralty, ,to prohibit 578. » 
him from proceeding in the fold fuit, upon a fuggeftion 
that the faid contract , was made upon the land, viz. at X52. port. c;8x. 
Ratcliffe upon the river Thames^ the faid fliip then being in and tht cafes 
the faid river Thames there. And a rule was made, that 
the defendant fliould fhew caufe, why a prohibition fliould Id. 
not go. Upon which Mr. B^'oderick fhewed for caufe, i, vol. i. p. 271. 
That of late times the admiralty had been always encour- 
aged, and that they ought to have cognizance of all things caUu^isl^xpVcd 
incident to the navigatio» ; therefore they fhall have cogni- upon eveiy con- 
zance of a fuit for mariners wages. 2. 'Fhat in this cafe the 
defendant would be without remedy, if a prohibition fhould be ® 

granted; becaufe the maftcr ^f the fliip, with whom th« con- 
trail was made, was dead, and the part owners were foreigners. 

3. That . the contrail being upon the land will not hinder 
the admiralty tot hold plea; held in jhe cafe of Co- 

flardv. LewJ}U\ Comb. 135. Holt,^e\R. where a libel was 
in the admiralty againft a fhip upon an hypothecation made 
of her at land, and that appeared upon the inftrument of 
hypothecation, which mentioned it to have been |nadc iit 
Rotterdam i and yet a prohibition was denied after great 
confidcration. Now here though the anchor, wore 
fold upon the land, yet the ftrefs of weather, which 

difablcc 
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difaWcd the fhip, was upon the high fea j and therefore the 
oripiial eaufe being within thcjurifdidlion of the admiralty, 
will draw the rclklue to it as incident. Stv/ mu allocatur. 
For, per curiatHy this is not like the cafe of Coftard v. 
Lewjlie* I. Jk'caufe it does not appear in this cafe, that 
the iliip v/as in her voyage, when fhe became in diUrcfs for 
want of the anchor, he. and at the time of the contraif. 
2. I'hcrc was no hypothecation, here, as there was in the 
cafe cited \ (o) now where there is an hypothecation, if the 
admiralty fhould be prohibited to proceed, ^c. the party 
would be without remedy, for no fuit can be againft the 
fhip at common law upon it. Nowit is true, that by the 
maritime lawi every contradf with the mafter of a (hip im- 
plies an hypothecation ; but it is otherwife by the law of 
England. 'Fherefore this being a contract made with the 
mafter upon the land, it is thd common ca(e. The admi- 
ralty cannot have cognifance of /iich a fuit. And there- 
fore a prohibitioit was granted. But at the importunity of 
the defendant’s counfcl the court gave order, that the 
plaintiff Ihould declare upon it, 

Withers Harris. 

S. C. 7 Mod. 50. Salk 258. 3 Salk 319, 3 Danv. Abr. 331. pi. ri. with 
material dilfcrencc. 7 Mod 64. Holt, 265. 

A feirc facias plaintiff recovered judgment in ejetffmen^ againft 

licsupon ajudg- the defendant; and after that a year after the judg-^ 
ir-i t R ment was expired, he fued an habere fa>cias pojjcjftonem^ and 

Salk 6co.^antc ^^^cution thereupon was executed. Upon which Mr. 
669.&viciy Com. moved that the faid execution might be fet afidc 

2d ^v 1^*^ as irregulur', bccaufc the plaintiff could not fue execution 
\i. ^ *hc faid judgment after a year after the judgment 

A writ of poflTcf- givcji, without a feire facias. Upon which a day was given 

r»on cannot in to hear counfcl of both fides. And at the day Mr. rcere 
upon ^J'^^illiams for the plaintiff urged, that the execution was rc- 
fuch a judgment gular. He admitted, that if the plaintiff would fueanex- 
artcr the expira- ecuiionfor the damages after the year, he ought to fue a 
f facuu : or in fuch a cafe as this he might fue a feire 
when th' ]ud^. facias il he pleafed, but that it was not nccellary to lue fuch 
nwntw.ji, civen. a writ. He faid he did not know,* that before the time of 
ro' C'Y/r/rj n.any feire facias had been brought upon a judgment 
Shi::. 4-:^ * in ejcchnent. And in 2 Keh. 55* I 3 ^ 7 * 

upon as a new cafe. That the law would not per- 
mit any man, who had recovered a right, to be without 
remedy j thcref)re a fare facias lay upon judgments in real 
aeilons after the veai'i^ and debt in perfonal adlions ; and 
by the ftatute of JVeJirn. 2. 13 Edxv. l. c. 45. ’A feire facias 
was given upon recovery in perfonal aftions ; but at com- 
mon law the plaintiff had no remedy after the year upon 
a jutlgrftent in ejectment, unlefs he might fue execution; 
bi: cauft* no feire facias lay, it not being a real action; which 
would be iuch an inconvenience, as the common law 
v.culd not have permitted \ therefore of neceffi^ the plain- 


jra i i?e 
Balk AM. 


(a) Afc ante. 
JSz.poft 983. 
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tiff niijrht fuc e?vccution after the year at common law. 
And if he might, then he may do it at this day ; bccaufe 
no ffatute deprives him of the faid remedy. That the 
1 eafon why a fch'c facias lay upon a recovery iii a real a£tlon 
at common law was to the end that the tenant might have 
an opportunity to fliew his right, without being driven to 
a higher aftion : but I'uch reafon does not hold place in cafe 
of an ejedfment, becaufe by recovery in fuch adtion the pof- 
ieflion is only recovered, and the defendant is not driven 
to a higher adfion, but may have another ejedtment, and 
try it the next affi'/es. He urged farther, that ejeftments 
are favoured by the law, and would lie of things, of which 
areal ajdiion w'ould not lie, as de cottagioy portK^rio^i iSc Cro* 
Eliz. 818, 854. Stile 215. That it could be no incon- 
venience, to allow of fuch execution without a feire facias : 
but it would be very ii)C04ivenient of the other fide, to 
drive the recoveror in ejoi^ment to a feire facias after the 
year after the judgment, bccaufe it is ufual in mortgages 
to have judgment confefled in ejedtment by the mortgagor 
to the mortgagee ; and if in fuch cafe the mortgagee after 
rlie year fho aid be driven to a/r//v ; he would be in 

no better condition, than if he were driven to fue an 
cje( 5 lmcnt originally. That in this ca£e the plaintilF might 
have entered without filing an habere facias pojjejfionern j 
for wheri;^ the land recovered is certain, the recoveror may 
enter at his own peril, and the afliftance of the Ihcriff is 
f)nly to preferve the peace. 2 Sid 156. i Roll R(p. 213, 
A^oy 71. Palm. 263. therefore that the filing of it will n«A 
vitiate. And laftly, he relied upon i Sid> 351. 2 Keb. 

307. Ohy V. J^icarSyZS a cafe in point, that a feire facias 
need not be fued after the year after judgment in ejedlment. 
Sed non allocatur per curiam. For (by them) as to tht; pof- 
feflion an ejedtment is in nature of a real adtion at common 
law, and therefore by common law a Jcire facias W'ould 
lie upon a .judgment in it. This was the proper remedy 
by common law for a termor for years to recover his term, 
and fuch a recovery bound him who had the inheritance, and 
he and his heirs could not falfify it no more than a reco- 
very in areal adtion. No^ there is the fame reafon there- 
fore, that 2i feire facias fhouldlie after the year upon a judg- 
ment in ejedtment, as upon a recovery in a real adtioii* 
And Holt chief jufticc faid, that perhaps if the recoveror 
was delayed of his exccution,*by fuing of a writ of error, 
that might alter the cafe ; For if the defendant brings 
error after the year after judgment given, afterwards 
become nonfuit, the (a) defendantinerror may fue out execu- 
tion without a feire facias. [Sec Cro EUz, 706, 7, 416, 
Cro.Jac. 364. iKoll.Abn 88q. 5 Co. 88. Garnori'i 
cafe. I And that is an anfwer to the cafe of Okey v. Ficars. 

(*j)D acc, 6 Mod, i88. Str- toi,ae tide Burr. 660. 6 Mod. 3 l\ 
Wmu 36 . 

And 


89^- 

Withers 
Hah Kis« 
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Withers And he faid, that he was not at all fatisfied /with the oj)inion 
Harris Ooke^ 2 InjL 469, in his roiTimcnt' upon JVcJhn, 2. 13 

E(L I. cap. 45. that nofeire facias lay upon judgments in 
Hare facial by perfoiLal actions at common law : for the general words, 

irrotnlata^ &r. following, convcntioncs^ 
tioiv>' at com- recogniUones., i 2 ni\ot be underftood of judgments, ac~ 

moo bw, cording to his own rule of conflru^tion, 2 Cn, 46. b. fince 

600^* judgments are of a fuperior nature to what w’as mentioned 

before. But Powell julHce faid, that all the bookswarrant 
Cokeh opinion, and the conftant opinion of all the judges 
fince, wi:;. that no fchy facias l^y upon judgments in perfo- 
nal aiSions before IVeJhn. 2. Ed 1. r. 45. And yet he 
himfeif faidv that^a feire facias lav uj;on a judgment in an^ 
nuity after the year .it common law, S^ldco qucsrc^ for the 
faid all’ertion fortifies the op’mion of the chief ju (flee Holt.] 
/Z9// chief juftice fahl farther, that the reafon why feirefa- 
were rarely fued in fuch 'cafe is, becaufe the'pIaii’xtifF 
dift-.dmts (hts, generally fues execution immedikely. Where theie are 
extent on may feveral plaintiffs or defendants, and one of them dies, exe- 
thr 'fur- againfl: the furvivors, upon fug- 
vivors. s.V 3 geftion of the death made, upon the roll. But where there 
Danv. Abr. 332 is but one defendant, and he dies, it is a queftion, whether 
an^r '^^^cution maybe fued without 2i fetre facias. In perfonal 
ftVthVca^T adtions doubtlefs it cannot, becaufe anew perfon will be 
there cited But charged. But in ejectment the plaintiff ought to have 
d'mfcfe^iw only of the land recovered. Shclkyh eife, i Co. 

execution can 93* will not warrant it, becaufe there the death was the 
be fued without Dmc day, that the habere facias feifinam bore and (o it 
a fcirc faciaj, in j x.0 be a death after the tejU. He faid farther, that 

R^aan^'2^ was held in this court in the cafe of Badger v. Loydy Holty 

2nd vide the "ca. 199. that the plaintiff might enter pending the writ of er- 
fes there cited ror upon the judgment in eje6fmcnt, if he could find the 
ther it^an for the writ, of error binds the court, but 

cieament. not the right of the party. But he muff take care, that he 

riaintifF may do not enter with force. They all held, that the ( a) feire 

thTw/if oflTr- ougln to have been againfl: the defendant and terre- 

ror upon the’ tenants alfo ; but that this might have been made good, by 

judt^nnent in (h) fuing of an habere facias pqjfejfioiiem within the year, and 

ejertnunt, vide yice-comes non niifit breve ; and therefore that 

294/ is a means for mortgagees who liave judgment in ejeftw. 

ment acknowledged to them; though Holt chief juf- 
tice faid, that it was a ufurer’s trick) and not to be en- 
couraged. And Powell juftice faid, in the cafe in C. 
of lady Allibony it was held, that the mortgagee, who had 
a judgment confeffed to him of the lands mortgaged in 
ejedment, cotild not fue an habere facias pojfejfionem after 
the year after the judgment, but might prevent any incon- 
venience, by fuing of an habere facias poffejftonem and by 
entry of a vice-comes non mifit breve.ThfSi execution was fet 
afide a§ irregular, and reftitution granted. 

\ ^ 

(fljYidemX^ Vide Str. too. 
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Gallifand verf. Rigaud 


Jntr. Trln. i. 
Ann. B.R. 
Ivot. 121. 


S. C. Salk 552. Holt 597. more at large, 7 Mod. 78. 


A man cannot 


I N an attachment upon a prohibition the cafe was thus, be fucd m the 
The defeiidiint libelled againft the plaint i ft' in the cede- 
fiaftical court, for having folicited the chaftity of ^woman’Sftity 
woman, after the plaintiff had been indidted for an aftauh f the iblicitati- 
upon the fame woman with intent to ravifli her, and con- was accom- 
vidted and fiiu’d up >ri it, and after that the woman had fucd 
an aftion of afiault and battery againft him for the f me of- inft.’/i87 485 
fence, which adion was depending at the fame time that 
the profccution was in the (lu'ritual court. All this mat 
ter appeared upon the pleadings ; and the queltion was, viftion on an 
whether the prolebirioa fliould ftand, or whether a conful- indiament for 
tation fhould be granted. And Mr. Montague 'dr t^rh^intrnrto 
a confultation ought to be granted, bccaufe tl\o fblicitation ravbh htr, i tlic 
of the chart ity of a woman was properly of ecclefiaftical aiTauIt and foll- 
cogni'/ancc. 2 Injl. 488. Then though the defendant 
be convid upon an indidment, and though an a6Hon de-^ ^ amenmt. 
pends for the fame caiifc, yet it is no^ipafufc of prohibition. 

1. Becaufc the .fpiritual and temporal courts in feme cafes 
have concurrent • jurifclidion, as \n{a) cafes of 
ijaimed by prefeription, &:c. 2. 'I'hey proceed dlvnjts 
raticnihuSj the one for punifliing by fine, or giving da- 4 - p- 5 ^ 5 * 
mages, &c. the other pro fahite aninue. That this dif- 
ference is obferved in Artie, Cler, 9 Ed 2. /?. 1. c. 6. and is 
confirmed by the common cafe of having laid vidknt hands 
upon a clerk. 

E contra^, it was urged by. Mr. £v^£’, that the prohibi--^^'''Tmn ciih a 
tion ought to ftand. Of which opinion the whole t:oiJit 
feemed to be, becaufe though the folicitation, &c. was ofcaim<ti\i’ bim 
ecclefiaftical coniizance, yet the force added to it, fpiiitnai 

which is temporal, makes it cognifable by the temporal whore 

courts. As if v/. calls B. whore and thief, the adion ftialk^im^a tempos 
be filed at common law, and B, cannot libel againft J, in raione for the 
the fpiritual court for the Voi d whore, and have an adion 
at common law for the word thief. See 2 Roll, Jbr, 295. 

It is allb one continued ad, and therefore holmerc/piriinalia, 

2 Inji 488. Coke fays, mere j'piritualia funt quae non ha^ 2a\. 24S, Vin. 
bent mixturam temporalium. As to tlie ca^'es citedi whcie I'rohihition N. 
notwithftanding a recovery by the hulband in trcfpafs and Hi 

affault upon his wife, &c. yet the fpiritual ccftirt proceeded arg, poll, nJi, 
to punifh the man for adultery; they are not to this pur- Huiband and 
pofe, becaufe in the faid cafe for the adultery there could 
not be a profecution at common law : and in the aud battery for 
faid cafes the hulband and wife could not join in •an ac- ^»av:nK aiiauited 
tion of trefpafs. And Holt chief juftice faid, that th^ 

ufualpoa 1051.' 
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CALLI8AND 

Kxcaud, 


R. acc. 7 Mod 
^6. Stnib. cont< 
»nte 764. 


ufual Way of declaring in thcfaid adtions for ^having delilcd 
a man’s wife, is not fo good j and as fomc of the faid de- 
clarations have been, it might have been a queftion, whe- 
ther they had been good, though it is a trefpafs quoad the 
huftand ; but the proper adfion is, quare uxore?n ham ra-- 
putt. Rajl. Trefpafs 662. 6. And Powell juftice faid, 
that the prefent cafe was likd the cafe of the abbot of St, 
Mban^s in 22 Edw. 4. 20. cited 4 Co. 20. a where the 
folicitation of chaftity, being mixed with imprifonment and 
force, was become of temporal cognizance. But though 
the opinion of the court was as aforefaid, at the prayer of 
the defendant’s counfcl they gave order, that this cafe fliould 
be argued bj> civilians. But afterwards an apparent fault 
being in the pleadings, they refufed to hear the civilian'''. 
And judgment therefore waiJ given, that the prohibition 
Ihould ffand. 1 

f* 

Green way verf. Freeman. 

• S. C. 7 Mod. 83. 

D ebt upon judgment. I'he defendant pleaded a 
compofition made with two thirds of his real cre- 
ditors, &c. and the zA of parliament, 8 and 9. 3. c. 

18. and in his plea he avers, that he Je ab ufuali loco com^ 
morantiae fuae(\xc\\ zAzyfuhtraxit et abfeondidity beiftg unable 
to pay his debts, but does not fay that he abfeouded for 
debt. And for this fault judgment was given for the 
plaintiff, as it had been before in a cafe In this court bCs- 
tween i^outhoufe and Rutter. 

Eaft verf. Eflington. 

S. C. 7 Mod. 86. Salk. 130. 

Vi.ie carfli, 509. upQji a bill of exchange. The plaintiff declared 

i!. ami tnte775^ uponthe cuftom of merchants, upon a bill dire6led to 
the defendant in this manner : Pray pay this my firft bill of 
^ exchange, the fecond and third not being paid ; and then 
he fhews, that the bill was indorfed by the drawee to him- 
fc!f in this manner : viz. that thfe drawee indorjavit fvper 
billam illam content a hi line illius fore johenda to the plaintiff, 
he. Upon non ajjitnpfit pleaded, verdi< 9 : for the plaintiff. 
And Mr. Lee for the defendant moved in arreft of 
judgment. 1. That it is not averred that the fecond and 
third bills were not paid ; and without that the plaintiff is 
not entitled tb his aftion, for if the fecond or third was 
paid, the defendant is not bound to pay this bill ; and the 
nonpayment is quafi a condition prcceaent, which ought to 
entitle the plaintiff to this aftion; and therefore it ought to 
be averted. Bed non allocatur. For, per curiam^ though it 
had been ill upon demurrer, yet it is aided by the verdift 

for 
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for if the fccond or third had been paid, the jurjr would 
.have found non a(jumpfit)\^x^, 2. A fccond exception was, 
that the endorfement fhewn in the declaration is not fuch as 
will transfer the property of the bill, and therefore the 
phintiffis not intirled to this a6lion. ^cd non allocatur. 

For,/>£r r//nV/;//, it is aided by verdift ; as want of attorn- 
ment in debt for rent by the aflignec of the rcverfion, is 
aided by verdieSh And judgment was given for the plain- 
tiff. Mr. A 7 ;;^ for the plaintiff. 


NichoIIs verf Tirrelt. 

S. C. 7 Mexi- 96. 

E 15 T upon bond. def -ndant pleaded the aft of 

Com pc fit Ion, o ani 9 JK 3. r. 18 CjV. Excep- 
tion was taken to the pica, that the defendant only fays, 
that he ahfeonded the fn'cnreenth of Kovemher 1696, and 
docs jiot fav, that he abfcondcJ at the time of the making of 
the aft. V or t)\e feventeenth of November extends only to the 
being a prilbner for debt, but the abfeonding ought to be at 
the time of the aCt, And for this rcafon the pica was held 

ill, and judgment for the plaintiff. Ex relatione m'ri Jacob. 
The farne^ point was refcdvcd Trin, 1 Ann. B. R. between 
Confine and Calkutt^ after confideration had by the court of 
tic different penning of the aft; Mr. & a Ihid cowwidi with 
the plaintiff, Mr. with the defendant. 


Henry ’CerJ. Cole. 

S. C. 7 Mtxl. 10^. 

U PON iffue joined in an aftion, tli^ writ of nifi pri^s 
was awarded in the name of the king;, and then 
entry Was made vipon the record, that betorc the day m what day aking 
bank the king died ; and at the day in bank the writ isdiei, 

Returned by Hie julHces of the queem And Mr; TFard 
moved, that it did not apjiear, that the king died before 
the day of ; and if not, the execution of the writ 

by the juft ices of the queen was erroneous; Sed non alj^ 
catur. E'er, per curiani^ they Will take notice on what olw 
the king died, which was the eighth of March^ and coo- 
fequently before the twcnty-leventh of April^ which was 
the day of nift priiis. And ttierefore the execution of the 
writ the juftices of the queen good. And judgment 
was given for the plaintifc See the late aft of parliament, 

X Ann. c. Z.f. 3. 


VCL. 11 . 
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S. C. More a. larcrc 7 Mod. 107, 

(T^ ^ E for words, 'i'he pl'Aiiitiff ceclAred, tb:it \w wr-i 

Vv-hcjisa juaice a j^i'Ece cf peace, and uLput); lit'utcnap.i for the 

a dcput>Uutc- count}' of G/oTfcr/}cr^ 2nd ihTit. he had been icpnirciitativx* of 
nantciacunw ffjc cotintv in parliamcnr, iintl then ciindidate to 
fcraaaiin be cholen kir^nt c-f tne faid inirc, 
parha r.cnt,“ he intcnuiii'tT to dt-fitne him, .tikI to 
isa jarobiuymc: i,j .1,. 

lorhrn-nt;m - , ^ ^ , 

the Frr^cs Cotinty r r *on t 

of Wales, and ‘‘ Hctv for hc is a "Jac^Lltr-^ ami is tor brinp.ino; iji the prliicc 

the Of ) :inci popery, to the dcftrqyiriit our nation;” 
ournaVion,’' tf-. n liiys o’Kjthcr Count, r^vf-rrinp; riimiplt to hc a privy 
s.C. S:d’’<. 694, co'jncii]s>r, (:?V. and that the defendant fait] of him, &c. 


th.x the dt fciKlint 
hinder him from bcin:':; 
hearing of o' i vers ficehold-^'S 
;hvc veur vote for Mr, 


fioltn^a. or to 
fhy of a privy 
councillor he 
arreriidnif !)(;- 
cauK i would 
not cIvl* my 
coi.r, nt to I'.ini 
to hrliv^in po- 
pciy uivl the 
rrinceof W.»I^s. 
'I he Word-. 

“ hringinp; in' 


1 I'.avc been arreired this morning at the fnii (/ ihe ho- 
nounibie Z/axt; ciipiirc, a;fd it hits cnfl- ire five ihil- 

lijies and [iX]>ence for m}/ hreakfaif, and if you do not 
vote for bin., he will ferve you fo too ; 1 knr,\v why it 
is, it is became I would not give my confent to him, to 
bring in popery and the prince of IValc^r Nt>t guilty 
pleaded? Verdidl h)r the plaintiff', and 400!. damages. 
Upon which Me/licurs Alcuntagut^^ IVcli-^ Parker-^ and 
Lechmere^ moved in arreft of judgment, that the w’ords 


ihnllbc inttnded were not adlionable. And it was argued on the<i)lher fule 
for tile plaintiff by Mr. folicitor general Harcourt^ Mr. 
c. Grovcy and jVlr. Bannr/ler. And this day, the twenty- 
Sal!:. 6vM. fcvcntli cf NovemhcVy Holt chief juftice pronounced the 
^t>pinionof the court to be, that they were actionable, be- 
Wales, “thoprt- big fpnkciY of a man, who enjoyed fuch oifices, &c. lint 
tendvd pnnets they v/ould not determine, whether they would have been 
S. CS.'iik, 604. ydtionable or not, being fpoktn of a private man. And 
the principal reafons rf their judgment were, j. I'hat they 
ought to intend the words of bringing in, to be underifood of 
bringing inrc) Englandy being fpoken by an EngUjhman (for 
every man fliall be intended here to be an Englijhmariy if 
the contrary docs not appear. 5 Co, 7 h Cavjdry\ cafe) 
and efpccially the words, to the deflroying- ofour nation, 
being added. 2. 'Ehat it is notorfous, who was meant by the 
words, prince of WaUsy for the law took notice, that there 
was a pretended prince of WalcSy as appears by the 7 & 8 
*//. 3. cr//^, 15. which eiv+df^j, that the aflerting, that the 
pretended pilnce of hath any right to the crown of 

(h) Vide null Enghndy ftiall be a praimnire. Then (^Jthefe words being 
NiTi rri.4. fpoken cif d jullice of the peace, &c. will be actionable; 

bccaufc they charge him, with maintaining fuch principles, 
as fuch an officer ought not to have, and for which hc 
ought to be difeharged from his office, 3 50. Rayrn^^ 

482. Sir Thomas Qarges v. Rowcy a cafe ftrong in point. 
jOro, EL 1 9 1. I. Leon. 335. Cro. Ja. 202. Teh. 104. 

)Acccrcling to the leport in 7 Mod. 107 an innuendo wai added implying 
llie pretended prince of Walvs 

‘ Objeftioa^ 
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Objc-’ 5 l!onw That the words may he underftood^ that 
iVir. would bring in pery and the pretender by adl 
of parli ament, which was lawful y and then to fay fo, did 
not import any frandah 

AnfwvT. 'Fhat is too foreign an intendment. - 

Obje£l:ion. That the words do not charge M. vvith 
the doing of any act. 

Anfvvcr. No act was charged to have been done in th^ 
cafes cited in 3 50. mid Crc. EL 191. and yet they 

were held actionable, Atid words will be actionable, i^* 
they charge men with evil inclinations and principles, t 
Broivnl, 5. He will play off both fides. i Kolh Abr, 86j 
He will cut him our of doors. • 

Objection, l^hat thefe offices are not offices of profit, 

Anfv/cr. Yet if the word« fpoken charge fuch an officer 
criminally, they will be c^tlionablc ; otherwife if they only 
impoit ignorance, i Lev, 52. Bill v. FiclcL But farther 
tiiefc words do more than charge the plaintiff with evil prin^ 
ciplcs only : for one muff prefume, that he vvho heard Mr* 
Prin}::* fpeak thefe words, would prefume, that he knew 
the matter charged, by feme difeourfe, or overt, adt, of 
Adr, How'*e . ; how otherwife could Mr. Prtnne know Mr* 
How\ inclinations? And fuch overt a£t would be crimi- 
nal, and •the words importing it a(ftionab]c. And upon 
this confidcration perhaps the words wouid bear an action 
*in the cafeof a private man. The fame reafon will main- 
tain the action for the words in the fecond count. And 
therefore judgment by the whole court was entered for the 
plaintiff. 

Afterv/ards error was brought upon this judgment in 
parliament, and exception taken, that the verdict was ill 
found, bccaiife he was found guilty qnoad the Words pri;no 
ctfexto mentionaia. And alter long debates at feVeral days', 
judgment was affirmed by forty-eight lords agaii.ft thirty 
four, Monday yanuary 29^ 1704. i Bn, PiirU Ctif 97. 
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imr. JT///, 
Wdl 3. B.R. 
Rot. 438. 

If a man cove* 


Inglcdevv wr/ Cripps. 


hriri{2;inp the 
«dbon,Tho’ it 
M'afi uncr^'fiin 


S. C.Salk. 058. 

4^0lt2C0. 7 

Mod. 8". R 
avc. Str, roS'o. 
vide Doug). 6. 
under a cove- 
rant to pay lb 


naLtopaya* T'j ® ’^*’5 plaintiff declared upon a bill penal, 

fum of money fealed and delivered by the to the defendant, 

and binds him- reciting, that whereas the plaintift’ had agreed with the 
ty of fell to him fo many ftacics of wood, the de- 

for performance, fendant for that convenanted to pay to the plaintiff 35/. for 
h« maybefued every hundred of the faid ftacks ; and bound hiinfclf in the. 
furn^TneXof to doit ; then the plaintiff fliews, that 

non-payment, there was fo many Hacks, &c. and brings his adtioii for 
vide Burr,222S. 310/. &C. asdhc total for all the faid ftacks. I'he defen- 
Debt wiU be lia- dant demurred. Audit was objededbyMr. BrantJnvaite 
blcupona cove, for the defendant, l. That fince there is a penalty of loo/. 
lum topriy mo- cannot have an acHon for more 
t um^s afeermb^ Sid tm alhcaiviT^ For per Holt chief 

at the timer! juHicc the plaintiff has ele^lion, to fue for the penalty, or 
bririg'ing the agreed, although it he more than the penalty. 

waruncr^fiin W^ood, ;md for 

when the covt- the lOO/. penalty alfo. For ihis penalty was only in- 
rant was madc^^ fjrtcd, to inforce the payment of the wood. And it 
intended, that if the plaintiff fold wood to the 
Mod. 8-. R value of looo/. he fhould be content Vvflth the penalty only, 
av'c. Str, roSo. 2. It wus objedfcd for the defendant, that adirltMng that 
undtT Tcovc* plaintiff might fue for the wood fold, yet he ought to 
rant to pay lb have Covenant and iK>t an action of debt, becaufc the duty 
much i('r every y,rx$ certain, for the agreement, is to pay lo much for 
ticu'ur^arSiir^* cveiT hundred ftacks that fliould be in fuch a place, and it 
♦he party b not ‘altogether uncertain how many hundred ftacks were there, 
liable to pay iW Stvi Honallocatur, ¥ ox yper curiam^ the plaintifF may have debt or 
than'^aTundT i election. For the rate being certain, viz. 35/. 

s/c.Salk. 6^-8. every hundred ftacks of wood: when the defendant has the 
Holt. 200. 7 wood, the agreement becomes certain, for which debt lies. 3. 
Mod. 87. ^ exception was, that the plaintifr has demanded 

But in aaion of appeared by his own (hewing could be de-* 

debt upon the mandcd j bccaufe he demands fo much for fifty ftacks, and 
covtnayt tluv the agreement is only, that the plaintiff' fliould be paid for 

cldm^Tn^in- cvcry himdrcd ftacks; otherwifejt had been, if the agree- 

tirciumfbrfo mcnt had been, that the defendant Ihould pay ra- 

Tiv‘«y hundu-fh, foi- every hundred &c. Alleyn 3. Siile 12. 

riLiliLriu* G7/£/'/. 2. Lev. 174 . Rea v. Burnisj in point, 

may enter a re- L cmiira it wa^ urged by Mr. Acherlcy for the plaintiff*, 
mittitur as to thi§ convcnant or agreement ought to be conftrued ac- 

in cording to thf: intent of the makers of it; and it couldnot 

pirt^ s^c, be imagined, that the plaintff intended to give fift^" ftacks 

balk, 6 5 8, Holt of wood for nothing. And he cited l Lev. 140. Keyme v. 

vide’com^t'25^’ Sed non allocatur. YoXyper curiam^ the agree- 

Doug), 6, I, H, ^ 

B, C, 249, Buir, 22 3T, .an allien may be Tniinta'ncd upon a covenant to pay for all the ftacks of 
wood in certain. plicc upon talc, tke plaimift* never fold the ftacks, or that the defen- 
danl i^ver had them. 


ment 
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ment is only {or every hundred ; and fiiice it is notfaid fccitn^ 
itum raiarn^ the plaintiff cannot rt^'cver any thing for itby this 
agreement. 4. A fourth exception taken by the defen* 
dant the agreement is, that the defendant fliall 

have liberty to take the wood in fuch a place, and that he 
ihulIpayjsA for every hundred ftacks upon tale ; and the 
plaintiff has not averred, that the defendant had all the 
hundred Ihicks, for which this aftion is brought ; but the 
plaintiff has only averredi that they were all at the place, 
{5V. at the time of the articles, made. Now i. It was nc- 
ceffary to aver, that the defendant had the ftacKs, {irV. 
becaufe otherwife the defendant is not oblige^ to pay for 
them. For the agreement is, to pay for, fffr. which is 
a condition precedent, wliich muft be performed, before 
the plaintiff can be intltlcd to^his adlion. 15 Hen. 7. ic. 

1 Lev, 70. 2. 'Fhe pl;^lntiff oughtto do thefirft 
to tell them ; for the payment is to be made for every hun- 
dred flacks upon tale, Sed non allocatur. For per Holt 
chief juriicc, there is no condition precedent, nor fir ft ad I 
to be done or performed by the plaintiff ; for he has fold 
all his intcreft in this wood, and the defendant may and 
ought to tell it. 'FhcnMr. Acherley moved the court, that 
the plaintifThc might have leave to enter a rtv/nV/zV for the 
17/. 10 r. ^demanded, more than ought to be, for the fifty 
Hacks \ and that he might have his judgmeiit for the refidue. 
And day was given to argue that. And Mr. Brantinvaitg 
for the defendant urged, that the plaintiff in this cafe could 
not -enter a remittit. For the difference is, where the de- 
mand is intire, and where fcvcral. Where the demand is 
fevcral, and part is well demanded, and part ill ; the plaintilf 
may have judgment for that which is well demanded; and may 
be barred for the refidue, as in Hok 178. Andrews w .Dela 
Hay^ in an a6lion of debt upon fevcral bonds, one of which 
was not payp.ble at the time of the a^ftion brought ; vet the 
plaiinift' ftiall havcjiidgment upon the reft. But \vhere the de- 
mand is intirc, an abridgment of it cannot be, neither can 
the plaintirThave judgmentfor part, E contrail was urged 
by Mr. Athcrley for the plaintiff, that a remittit mav'be 
-entered for the 17/. 10 s, Vr. and that the plainriir ihaij 
hayejudgment fot the reft. f\)r (l)y him) v/hcre the ir.oney 
is certain and intire upon the face of the cent racl, die de- 
mand of more than is due is iH, and cannut be aided by rh«‘ 
entry of a remittit : but where tiie money recoverable is 
compofed of fcveral parcels; there if the plrantiff demand 
morethatils due, he may enter a remittit for Ac overplus ; 
for there he ought to recover that which he can provc’to be 
due, and not according to his demand; and therefore the 
plaintiff may as well waive that v/hich is not due, by me 
entry ot a re?nittit^ as the jury may. It not being proved at tlic 
trial. And for that he cited' Ov. 498, 529. x SamuU 
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iKctxozw 206. and the cafe cf Th'U;u:tci Lady /ifrjlch^ 12 Mod, 
* 93 * S Mod. 2J2» Crn'ib. 265. HUL 7 Ip^h!, 3. i’. Ah 

' Acf. 469. ii) debt for rent the plaintiff declared as aflignoe 
by virtue of a decree inadc by the commidioners at Cllfforcrs 
Inn for the determination of differences about the nrc of 
London^ and the plaintiff demanded 8/. more than was due, 
as appeared by his declaration ; the defendant pleaded nul 
iicl record) which being for the phtinriff, the dcfcnclrnt 
bioii^rht a writ pf error, and mpyed the court, that the 
plaintiff fliculd not enter his judgment without leave of the 
jcourt 5 pnd a rule was made- accordingly ; and afterwards 
a motipn was made, ^to fet afide that rule, and that the 
plaintiff mig^it have leave to enter a remittit for the 8/. and 
have judgment for the reft ; and the cafe of parber and 
Pomeroy. X Roll, Ahr, 785^. Stile 175. was cited as a 
cafe in point 5 and though It i/; fajd in j Saiind. 286. by 
Plale chief jufticc, that np judgment was entered in the 
faid cafe, yet th<it was miftaken, as appears by the fight of 
tlic record^ which was then brouglit ii)to court \ '’nd tlic 
entry of it is" HiL 24 Car, r. )d, R., and upon 

the faiJ authority the plaintiff had lt"4ve gi yen iiiin, to enter 
a remitiit for the which put an end to the writ of error i 
which cafe is in manijer a cafe in point. And of that 
opinion was Holu Ptiwell-^ and Pouys^ juftices, And they 
agreed the diftindlion taken by Mr. Achcricy ; for by. iA?//, the 
demand here is no more intire, than every action of debt 
for rent, or other thing ; the demand is inllre as to tho 
ailion, but not as to the Hen \ and therefore the difference 
is, where upon a covenant to pay a fum certain tlcbt is 
brought, die variance of the fum contained in the deed will 
vitiate ; but vvhe-ro the d^ed relates to matter of f lcI, there 
thoiuch the plaintiff demand more than is due, he may enter a 
remittit. And the cafe of Barber and Pomeroy is full in 
point, Gould ]\x{V\Q.'e coKtra^ held that this w^as an in- 

tire contradl, and therefore that a remittit could not be 
entered for part, m) more than there can be an abridg- 
ment of an intire thing at common law. And he cited 
Dier 65. 10 Hen, 6. 5 I'^elv, 66. That this differs 

fm)m the caff of Barber and Po^ncroyy bccaufe the faid cafe 
WMS after VC relief ; but here it Vv/ould be hard, to take away 
the defend. <nt’s good caufe pf demurrer, which lie had at 
the lime when he demurred. lii\xX per chief juftice, the 
verdidt makes fuch a cafe wbrfe, fpr there the jury find the 
inta^glement ; and yet the court, feeing the yerdief to be 
impoffiblc, wiir give leave to enter a remittit,-. Judgment 
was given for the plaintiff for what tvas due, wdth leave tn 
fptex a remittit for the*refidue. 
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Regina verf. Dr. Tliomas Watfon formerly 
Biflaop of St. David’s. 


T 'H E defendant was brought into the king’s bqnch a man brvought 
upon a habeas corpus directed to the fherift of Aiiddle- 
fex\ to which writ t!ie ilicrifr made a long return, which 
writ the pindficavit and cxcorranunicato capiendo were fhewn in a plea to 
at lnri»;e, l3y which it appeared, that the defendant was in cuf- the mum 
tody of the llicriff, being • arrefted upon an 

capirndoy being excommunicate for non-payment of cofts, cuitody cf the 
in which he was condemned by commiflioner* delegates in marfhal. s.c. 

quaclam caufa officii Jive correttionis cx promotmi e ^-- 7 

Luc)\ i 5 \\ And the return of the habeas corpus being filed 

(though the defendant was iiffnrmcd that the JigniJicnvit was fome judg- 

bad, and that by excepticti taken to it he might be difeharg- ment. 

ed) his counfel offered a plea ingrolfed, and figned by conn- A bin^.op may ^ 

fel, that he long before, ^c, and at the time of the, 

and now, is epifeepus MencVeyifisx that he was fummoned to . , ’ 

parluiment, 7 /Av//. 3. and fat there as biliiop, ^unicato capi- 

per recordum ; et petit judicium^ And the intent of this cndolks againil 

plea v/as, to have the judgment of the king’s bench upon 

it, and upon the fiiid judgment to bring a writ of u 

parliament, where he hoped to have judgment in ins fa- corpus afttrL 

x'ocir as to the right of the blfhoprick, of which he was de- 'mtdi upon an 

prived by the archblfhop, br. And therefore Mr. 

and Mr. Mountague for the defendant faid, that they infift- <,f 

td, that their plea flioulJ be received, and that they were wilj may pUad 

ready to try it with the attorney generar, w^hethcr the de- 

fendant wasbifhop or not; and that if he is biihop (as faid 

they he is) then a capias will not lie againft him, becaufe he the pet- 

is a peer of parliament. But the court refufed at fhfl: to 

receive the plea. i. Jiceaufe the defendant is not in cujiodia C 

mnrrclcaiii mcirrejadiiac^ andth||*eforc hecant>^>t plead fn, as 7 Mod, 56. 

he has here, He has 1101 made any conclufion to his Thi; court wU) 

plea, and therefore the court does not know, what jiidg not coniider 

ment lie dellres, 3. All the court held, that l)iflK»ps 

arc fubjecSi: to be cxt'ommunicaled, and if an cxcomiA'^nuccAo 

capiendo fhouldnot lie againlf them, there would be a jndg. ficanr. 

ment without a power of executing it, whlv'h is ahfurd. ^ 

But afterwards the defendant runended his plea, and pic iided 

as incuftody of the fherifi’of* A'JiddhJex, And upon the Im- ior 

portunityof the defendant’s ccunfcl, the plea was received, < sr, iMuit 

and a day giv^en to the queen’s, attorney general to reply to 

it, or demur, as he (hould judge proper. At which day jud-^i m Wuf 

Mr. Broderick for the promoter Lucy urged, that the de- t ccirfiauical 

fendant ought to fue a fare facias 'againft Lucy^ bccaufc he 

has an inter^ft in the cofts. And he cited 2 RolL jjhr, 178, ‘ 

S. Cro^ Car^ 198* Codrington v. Rodman^ that tlic pardon vidcanu- 'J23; 

F 4 there ‘ 9 ^- 



i8 

Ri>G1KA 

■V 

Watsow 


Midi. Term i Anna regina. 

there was by a general aft of pailianieiit, anti ibcreforc 
there was no need to fiie a feire facias agiiinil; the party that 
had lecovcred the cofts in the fpiritnal court ; but that it 
would orhcrwiie in cife of a pardc-n by letters patent. 
But, per curiam^ the deft ndant has no occaHon to fue a fcire 
facias againft -Lwty ; fot if a man be exconununicatc for non- 
payment of titiics, and afterwards -the queen pardons the 
conten\pt, though the parfon has an intereft in the tithes, 
yet if the defendant be afterwards arrefted upc-n an exeem-^ 
municato capiendoy he fhali be difcharged by this epurt upon 
pleading the pardon, being brought here by habeas corpus^ 
without fuing a fctr'c facias againft the perfon. And that is 
a ftronger ^j'afe than this ; becaufe cofts >vcrc allowed to 
Lucy here but as a promoter, and not as the original caufe 
‘ of the fuit. But the attorney general not being ready for the 
queen, he prayed another day^ And afterwards he came 
and de’clared to the court, that would not intermeddle iri 
the matter* Upon which the court faid, that fincc it Ap- 
peared to them, that the fgnificavit was ill, bccaufe it did 
pot appear, that thefe cofts were adjudged in a caufe of 
ccclefiaftical conufiincc (for if it had been for cofts alone, 
without doubt it had been ill) npw the words in caufa ofpeii 
five corre^iionis do not make it better j and it is plain lincc 
51 £• c. 23. f 13- that the caufe pught to appear in the 
writ; for how otherwife can this court make judginent of 
the nine caufes, in order to award fevcral proceites with 
penalties? And Fowler*^ cafe [Salk* 293.] was cited,, alfo a' 
cafe between the king and Hill. Pafeh. 13 Will. 3. SalL 
294. where by the fignificavit it appeared, that Hill was ex- 
communicate propter manifejlum conUmptum in nen folvenda 
otto libras cuidam f. S, m which Hill was condemned in . 
quodain ncgoiio eona rnente eruditiomnipueroruin abfque licentia 
of the bifliop, and the excojnmunicato capiendo was^ 

quafhed, and a fuperfedeas granted, bccaufe it did not ap- 
pear, that tills matter of ecclefiaftical conufance, for 
it may be, HUl was a wrfting-mafter, which is not within 
any of the canons, ‘nor compellable to rake a licence of the 
biuiop, hv 2L n>erc temporal office; or tutor in the univer- 
fity, See. 1 h * < ourt quaftied the >vrit of excominunicato 
picndo^ and 'dilchargcd the dcfcndajit, and lefufed to take 
any notice of the plea,' 
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Gibl;ons verj. Saunders. 


Inir. HIl. 1 3* 

W. 3. Rot. 582, 

E rror. Debt upon a juilgment given in debt be- A writ of error 
i fore the mavoi*, &c. of the ftaplc upon a bond. And 
Upon error brought the error alfigned was, i. 1 hat it is a piami icvitd 
not averred, that the parties were merchants at the time of before th^ ..lay- 
the debt contradfed j it is averred, that they were mer- ^nd^lhrrifti of 
chants at the time of the plaint levied i but that is not wdl * 
en()U2;]i, for the ftatutes of 27 Ed, 3* 8. and 3^ Ed, 3. remove a ju-'g- 

c. 7. require tliat one of them at leafl- fhall be a merchant, on a plaint 
2. It does not appear, that the bond was given for a matter ^?conflabi«^^ 
concerning merchandife. But the writ of error jwas qualh- of the ftaple. 
cd, bccaufe the writ was directed majori alder ?na?jnis et vice^ Vide Com. 
comitlhus civitatis BriftoU to remove the record of a judg- 
ment given upon a plaint IcvigJ before them; and the record 5. p. j^qS, 
removed was of a judgmci^ given upon a plaint levied be- 5^5, i. c.13. 
fore the mayor and coiiftables of the ftaple. 


ihali be i^uaHied. 


f. I. and fuch a 
wnt broil Hit on 
fuch a judgment 
Vide 5 G. i.c. i3.f. I. 


Tomkins verJ. Pinfent 


D ebt for 14/. for rent. The plaintifF declared upon a ftatement 
a dAnife made the twenty-fifth of Jugujl ii JVilL 3 undcriaVidi- 
ot a mefluage in St, John^s Lane in Clerkenuueily habendum et 
tenendum to the defendant for feven years, inetpiend fi'oni what preceded, 
the twenty-fourth day of ynne preceding, reddendton proinde ii» void. 
^uarteriatim ad quaimr maxime ufualiapjla in anno Jen Infra 
dies proxi?ne poji quodllbct diSiorum quatuefr fjfonmt 
fummam trtum Uhrarum et decern joluhrum^ prlma folutione inde 
fienda ad fejium fan^ti Mlchaclis proxhne feqncns dhnijljionem 
illam-^et jiedeineeps inquolibetcmno ad quarterialia fejla ufuaUa 
fcquentia^ viz, St, Thomas^ Lady Day and Midfunmer ; et 
quad quatuor-^decim librae de redditii praedi^o pro uno anno yeans trom 24 
iettegro finite the twenty-fourth oSP December anno 13 IViU, 3. ruidcring 
folubiles decima yanuarii fcquente a retro fuerimt et infoJniae et '^'Phon 
adhuc infolutae exijiunt^ per quod actio accrevit to the plaintifr i.ady-day, and 
to demand the (aid 14/, The defendant demurred general- MidfunimtT, a 
ly. And Mr. Mompeffhn took exception, i. 7 'hat the rent 
is referved payable at the four ufual feafis, but the 
contains but three, therefore that it is ill. But per curiam^ is had. 
the [viz.'] being repugnant, fhall be rejected as void. 2. A 
fecond exception wa.s, that the year did not end the twenty- ^ 
fourth of December^ but the twenty-firft ; according to the 
redd^ndum^ according to which the plaintiff ouglit to de- 
mand his rent in the aflicn. And of this opii.ion, Holt^ 

Ptfiur//and G^aWjuftices were. Centra Po^ivys'^wfLico.* And 

iherc- 
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(j ^ Vide Salk. 

44 :. pi. 5.4»4. 

pi. 4». fed vide 
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Str. 8. 475. 
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therefore j iidgment ;ivas gi^'vrn f )** Me dr f'ndant. F or Vvhc i <* 
there are fpcclal days of r-iyiieiic lii 7 ii:(*J upon the rcr ' * 
duriy^ th.; rent ought to b? coir^putcd accen'dij ^ 
reddifidtim^ and not according io hnhfinJnm^ fu" 
the refervalion is generd^ as half-yearly, 01 cpjj i ' 

no fpecial days are mentioned, there th^' 
quarter, muft be computed according to the hc.be . 

Regina verj. Flint, 

3* C. Salk. 144* 4* 

A Certiorari ifTued out of tliis court, to remove all con- 
viclipns of the defendant, for having removed foreign 
fait, feV. vidthout having a permit, iffr. The order re- 
moved was, for removing of fait generally. And adjudged, 
that thvs Older was not nmioved by the certiorari \ and 
therefore the certiorari was quafbed. Ex mothne irCri attorn, 
ICH, N>.*rthey^ 

Regina verf. Goiicli. 

6. C. Salk. 441. 

Korfoll^ Jf kT the general quarter fLlIions of the peace 
held the 8th of May^ 13 IVilL 3. an 
order was made, upon complaint made to the juftices there 
by Nicholas Bone of HoCy labourer, againft the faid Thomas 
Gouch,^ that 2/. 2r. for hulbandry works and labours 
in hiifl^andry done by the faid Bone for the faid Gouch^ bt- 
iidcs other money, as by a bill thereof now in court 
produced and proved by the faid Boue^ are due to 
him, and that this court directed and required t.hc faid 
Mr. Goarhj prefent in court, to pay without farther trou- 
ble ; but the faid Mr. Goicch obltinatcly refufed fo to do; it 
is tiuTfdbrc ordered by this court, that the Uid Thomas 
Gh'f'-O do forthwith, upon demand and light of this order, 
pay an^o the faid Niclif^as Bone the fum of 2/. is. and 4//. 
ioi bis laid work and labours in hulbandry without further 
trouble 01 delay at his peril. This order hchvj removed into 
the kimA bench by certiorari', Peere Wtlliam moved 
toquJiiit, becaufe the jultices of peace have no jurlfdic- 
ti(m (wer any wages due to fervaats, except in hulbandry 
for pcifr ns bv^unJ according to the fiatute. Now it appears 
here, tiMt ipi‘ order is ill. But e contra it was urged by 
Mr. Vd ijhju', that the juflices ha< e jurifdidioiv; for the 
v/erd' (;t 5 EL c. 4. are general ; and if it appears tlut the 
wages were due feu labours in hufbandry, though (a) it is 
notcxprcHcd fo in the order, &c. As Pa/ih. 169^. if, i?. 
Gouid then fmjeant moved to quafh an order foi payment 
f . of 



Mich. Terra i Annas reginse. §2i • 

of2x. and 4'// for day labour and work done, bccaute It 
was not faid to be due in hurt?andry ; but it was denied, Ooucn 
b:*caufe it appeared that it was done for hufbandry ; and that 
cafe was biitwecn the King atid Darner* He cited alfo 
% Jcncs 47, Rex v. Deyal^ and faid, that though it was 
faid here to be due for labours in hufbandry, befides other 
niojicy as by a bill now in court produced appears, he faid, 
that he had the bill in his hand, and that there was nothing 
there but matters of huft'>andry. And he urged, that his 
client was poor, and the matters in queftion very fmall. 

And the other wa'^ confirmed by Rowell^ Powys^ and Gould 
julHces, abfente chief juftice, after fever^ motions. 

# • 

Imr. Paitht ^3 ‘ 
W.3, B. R. 

Rot. 46. 

E rror upon a j^idgment given in the court of 

Mcii'IJione in Kent in a Jcire facias againft the bail upon ^'^tcforc an”** 
their recognizance there entered into in a caufc between alias c^n be 
Atwood and Drue, Several errors were urged* by the coun- out there- 
fji for the plaintiff in error, the greateft part of which were ^ ^ 

over-ruled by the court. But when they faw the court in- fed v.dcpcft 
cliiied to affirm the judgment, they quafhed the writ of 1142. 1252. 
error for fome variance j and then the plaintiff in error The judgment 
fued out « new writ of error j and fo he did for feveral 
times together, fo that he fucJ eight writs of error. And ttrms wh. ther* 
Vow the counfel for the plaintiff in error, having received the thing de- 
a rebuke from the court for thefe proceedings, inilited upon *^^'«ned»owas 
21 new error, obferved in the record firft by the chief juftice c^^Mod! * 
Holt\ which was, that the firft /r/;v facias v/as not return- 3 Saik 403. 
cd, but the entry was, that the fcjjcant at mace (to whom A wnt of error 
the precept in nature of a feire facias was directed) non niifiU 
^c, and then m alias was awarded, isrV. and lb contiim- 
ances were made ; and at laft the defendant app eared at a execution of a 
Jcire feci returned, and after imparlance demurred to the faid on a 

feire facias becaufe it was minus fujficiens ad praeditlum the will 

plaintiff Atwood executionem fuam verfus praedi^lurn the de- not rem ove an 
fendant habendum nianuteiundum^ ^c, ei petit quod the plaintiff of cxccu- 
ab executione fua verfus cum praecludatur ; the plaintiff joined r*xor*:7arce 
in demurrer, and find that it was fufacient to have his exe- s.c.7 Mcd!V 
cution, and prayed it \ and then the court gave judg- acc. ante/ 
ment, the plaintiff haberet executionem. And the firll 
error urged by fhe counfel wls, that the firft Jcire facias not * ** 

being returned, it could not be continued, and lb all oj't>!roHs ^ 
the proceedings afterwards were void; for the wiit not ibt* 

being returned, was totally lofl, Againft* which it was , 

argued by Mr. Raymond^ that there was a difference be- fu^om ^001^^ 
tween an original iffuing 0^, of chancery returnable in the and fo tones ' 

. king’s bench or common pleas, and writs ifliiing out of 
^ ^ the 


Atwood verf Burr. 
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AtvaoiS the faiJ courts, or other infcrior courts, and rcturnablr 

BtTrr. there ; for in the firft cafe, if the writ is not returned, it 

is lofi, and the court in which it was returnable cannot pro- 
ceed, becaufc the caufe is not depending before them ; but 
fonlra where the writ is returnable in the fame court from 


whence it iiTued, for there the p-rty has a day by the roll, 
and may apptar upon the day by the roll. lO He//, 7. ii. /;. 
g^rme facias And he Cited feveral precedents in this court, to prove, that 
heretofore were heretofore writs of fare facias were always entered upon the 
roll. HU. 23 Hen. 7. B. R. roi. 21, i 5 V.- And he cited 
when they iirucd I Roll Rep. 329. Sir T. Middleton v. TiviniOy to prove, 
•ut of tills court, that though the firft feire facias is entered with a vicccoincs 
non mifit bfeve^ yet the pljliijtifF may proceed and fiie out 
^ another ; for there the cafe was thus ; judgment was en- 
tered againft Tivinio in an adtion, of debt in 61 5 . upon 
which error was brought, aifJ the plaintiff in error found 
bail, who entered into rccogni stance, that he Ihould pro- 
fee ute the writ of error with effetSi: : Sir T. Middleton fued a 


feire facias againft the bail* to fhew caufe, why he fliould not 
have execution againft them, and alEgned a breach, in not 
profecuting the writ of error with cffc6l, becaufe T%vinio did 
not tal;e out a writ of feire facias ad audifndtim erroresy when 
it was granted by the court, returnable ofiavis Trinitatis j 
the bail pleaded, quod praeceptum fuitvicecomitiy to warn the 
plaintiff in the original a<ftion, returnable oSfavis Trinitatisy 
.uk! that ' afterwards Tvjtnio appeared, et vicecomes non mifit 
hrevr’y and the plaintiff did not come, and tbnt afterwards 
Tivini) fued a feire facias ficut aliasy retunuible at a day cer- 
l.Jn ; and there tne fecond /r/’/v facias was admitted to be 
well fued,. an<l yet the firit writ was not returned ; and 
there tiie parry might plead to the feire facias ad audiendum 
erron'< as well as in this cafe, viz. a releiifc, faV. and there- 
fore he urged, that the faid cafe was much to the purpofe. 
And Gc/.v/a juft Ice at the firft argument feemed to be of 
the fame opinion. But afterwards in this term the whole 
court held, that fincethc firft frire facias was not returned, 
.-11 fdias feire facias could not be fued ; and therefore they 
nicliiicd to reverfe the judgment. And they looked upon 
ihf' oafe in Rolif's. reports as not« tantamount to the cafe in 
oueftion. Another error, upon which Mr. Broderick for 
the planitlit' in <MTor infifted, was, that the judgment was 
ero- leous, hccaiife it has not determined the matter referred 


to them b)' the parties,-- which was, whether the writ of 
feire facias WkS fufficient or not ; but has, without deter- 
mining that, ^awarded execution. And for this Ow, 19. 
Walter’''.^ cafe, Cro. Eliz, 227. Cro. fa, 372. I Roll. Mn 
205. w'erc cited. But to this Mr. Raymond anfwercd, that > 
the court has in effedt deterq|inccl the matter referred to 
them Ijy the demurrer of the parties ; for they have adjudg-. 
f d, that the plaintiff ought to have execution, which* is a 
idctenninaiion by confcquer.ce, that the writ of feire facias 
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was good ; for if it was not good, the plaintiff could not Atwqob 
have execution. But as t© this point Holt chief jiiftice g*;'* 
Iccmcd to be of opinion, that the judgment was erroneous ; 
but he gave no pofitive opinion to this point ; but for the 
other error, he was ready to reverfe tlie judgment. I'hen 
Mr, Raymond took exception to the writ of error, and mov- 
ed to quafh it, becaufe the writ of error was to remove 
recordnm etprocrjjnm adjudlcationis executionis judicii fuper prat-- 
dhdurn pracceptnm dc fcircfachn^ and the record renio\'ed was 
of an adjudication of execution fuper recognitmiefru And I'or 
thij; variance the writ of error was quaflied, notwithftand- 
ing that there were fevcral ])recedents produced, to fliew 
that the cuiTitors ufed to make writs of error t^pon judg- 
ments in Jdre facias againft bail in this manner, Vox pvr 
cunmn^ there is a plain dilFerciiffc betweerj an award of exe- 
cution in a jcire facias upon a judgment, and in a fare facias 
upon a rctt>gnl’/a:tcc. the defendant Rtirr fued ano- 

ther "writ of error ; upon which a motion was n^ade in 
chancery to fupcrfciie it, quia erronice enmnavit^ upon fug- 
g^eftion, that the curfitors would certify, that no man could 
have more than tliree wilts of error by the courfe of the 
court. Upon wliicli a day wrs given to the plaintiff in 
error, to ihew caufc, i/r. And the curfitors were cfrdcred 
to attend. And upon hearing counfel of both fidcs, th.e 
lord keepe^ IVright declared, tluit a writ of error was a writ 
cd right, and that he ehuld not hinder the party from fuing 
ii. And therefore (lie order was difcharged. Pojh 1252* 

Brook verf. Bifliop. 


S. C. Salk. 639. 3 S.ilk. 359. Ht>lt 69S. 

T Refpafs. The plaintiff declared, that the defendant the 
fecoud of April broke and entred the plaintiff’s clofe, 
rt her bo 7 n fuam pedihus ainhulando concukavit ct ionfimipfit^ 
necnon arhores fuas^ viz, d<:cc?n populos^ l 3 c, fuccidit^ cepit et 
afportavit^ tranfgrcffiones praediclas a praedUlo Jecundo die 
Aprilh diver fts diebuset victgns njgue the twenty-eighth of the 
faid month of Apidl coniinuando. Upon not guilty pleaded, 
vcrdi< 5 l was given for the; plaintiff, and intire damage.s. 
Upon which Mr. Brantlnvaite for the defendant •moved in 
arreft of judgment, that the cutting of the trees could not 
be laid with a coniinuando ; and therefore intire damages be- 
ing given, the jgry /hall be intended to have given for that 
as well as for the other tre(i:jaffes. And therefore judgment 
ought to be arrefted, bccaufe the damages oughyo have been 
given for that. And Holt chief juft ice faid/that it was 
time that this exception /hould be fettled; and that in order 
to effecl it, tliey would confider among themfelvcs, and 
give judgment after deliberate confideration had. And after- 
wards at aiiother day Holt chief jufticc declared, that* they 
were all of opinion, that the plaintiff ought to have his 

judgment, 


: Nocxccptron 
can he mkfn 
altc'r viTd](?> ro 
a ccintiiiuando 
in trcfpafs, if 
any ot the 

cfiarges to wli'ch 
it is applied 
Could he laid 
with a continu- 
ando. R. acc. 
ante 230. .Skiiv 
42. i Sliow. 
196. T. Jon. 

194* 

A charpe of cut** 
Uni; down trees 
cannot be laid 
with a continu- 
ando. 1 ). Acc. 

1 Sid. 224. port 
976. Videams 
239, and the ' 
books th^re cii- 
Trpi. 4;%* 
Comh. 4 J< 5 , 
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judgment, becr.ufe they held the continuando as to the trees 
to be void, btcaiife the cuttiiig of trees does not lie in con-, 
tinunnee ; nnd then th^'y would intend, that no pvTt of the 
damages was givi*n for ii ; hut the conihmando Ihall he ap' 
plied to the trcfpaflcs thai lie in continuance. And as to 
the objecition, that the plaintilf at the trial, perhaps, gave 
evidence of cutting at fcvoral days, by rcafon of the con^ 
iinuando ^ he anfr/ered, that that fliall not be intended, 
fincc in point of law erdy cvidtaice <>f one cutting could 
acc. antr 240 ioxiht contimiando is void. The (/?) proper way 

port 977. Cwnbi to declare, where a man wdll give evidence of feveral tref* 
4 ^7* paflTes, which do not lie in coiuiniiance, is to fay, that the 

defendant Aiverfu dtehus inter fuch a day and fuch a day cut 
divers trees ; and then he may give evidence of a cutting 
upon any of the days betweeji the days mentioned in the 

declaration. Sec 21 Hcn» 6. *43. Judgment for the plaint Iff". 

(• 

Marsfield verf. Marfli. 

In trover by an Rover by art adminiftrator. The plaintiff declared of 
a^pofleffion in the inteftate, and of a lofs by hirui in 
the in^teftaw" his life-time (among Other things mentioned particularly in 
the tfdcndant the declaration) de duodenU ihecisy Jnglice calks de fpirit etdi 
evidenef gakn. aquae caldae^ and then hc lays the 
the gencr^^iruc converfion to be in bis own time, Uc* Upon noc guilty 
that the fup- pleaded, and a trial at Guildhall before Holt chief juftice, 
poled intcltatc Tuefday the twenty-fixth of Januaty 1 702, Hilary term, 
«ccuton*and^ I Jnn. Mr. Branthwaite offered to give in evidence, that 
that the cxccu- there was. an executor aJive; and then (by him) that will 
tor is living:, dcftroy the property in the plaintiff. And in trover he can- 
7 Modf 141!^* recover; but perhaps it might have been otherwife in 

Holt 44. trefpafs, becaufe the barepoffeflion vvould have been enough. 

Sed non allocatur per Holt chief juftice. For (by him) the 
defendant fhould have pleaded it in abatement ; and it can- 
not be given in evidence upon not guilty pleaded, becaufe 
here the property is laid in the inteftate. But if the plaintiff 
had declared upon a property in himfclf, and it had appear- 
ed upon the evidence, that he claimed the goods but as ad- 
in trover on the miniftrator to J, S, there the evidence of an executor, 
poireflion of the bv. had been a bar to the plaintiff, becaufe it would have 
s^toimitwrcr lie defeated hispropcrt)% upon which his a£lion is founded. And 
Wci.V4i. ^ vcrdidl was given for the plaintiff, and intire damages. 
Bolt 44. Upon which Mr. Branthwaite moved in 5 . R* in arreft of 
judgment, that the words, thccis de fpirit. with a dafli, and 
Trover de 1% uncertain, that the court could not under- 

thecis fpirit. vvhat the plaintiff meant by them; and therefore that 

k de 50 pakin. the damages being intire, they were given for thfcm as well 
s^c*with things ; and therefore that ju^ment ought 

difference arrefted. But after confideration had of it, Holt chief 
7Mod.*i4t» * juftice pronounced the opiiiion of the court to be, that thO 

wor<J% 


$14 

Bbooic 

$ISNO]». 
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vrords, ^hrc::: do fpirlt. v/crc certain enough^ without Mansfiri^ 

ing V. hat fort oi fplrits th(‘y were, fince they were cOn- Maask. 
t:iine(i in the cafo. And he compared it to the cafe of 
tfyjVc'r ({?) for a library of book?, without fpecifying the (^)Vide;int« 
prrtidli!: ?.nd good ; and that the words dejpirit, with a 

<I n/li rn.fl be LTiderfi'Ood de fpritibiis. 2. They held, that 
the ^veTd fraloj:, v'as very proper. In Spelmarh glolFarry 
y ^chrni'i^ gahmtfy is expounded to be a gal on. He 
citerl t.'ic oidiuanco of meafures, 5 1 3* J^nd the 

ffatute (k fijkrihis^ c. 8. tiie faid word ufed int^ie (aine fen(e. 

Judgment for the pluintitF. 


Williams Cutting. 

S. C. SaJk. 34. 7 Mad. 1^4. ii Mod. 24. 

E rror C. B. in aJJ^mp/tt the plaintiff declared upon If an imire jmlg- 
the ciiftom of merchants upon a note paj^ablc upon ment iii f^ivtn 
clcniiind j and there was alfo another count upon an indehi- ^vtrar^ 
taUis aJJ'ianpf**. Upon non ajjuinpfit ^\c2Acdi^ the jury gave counts, and oiw 
feveral damages ; but the judgment was entered, that the of the counts is 
plaintiff fhould recover dmnna fua per, juratores praedldfos in 
forma praedidfa ajfejfa. And upon error brought, the error intoto, tho* the 
alTigned by Mr. Pengclly was, that the firft count was not jury found fevc- 
maintainaBlc, and the judgment, beiiig dven for the da- 
ipages given by the jury upon theTaid promife, was cr- c.Hc’tayj.and 
roneous. Againft which it was urged by Mr. JVeld^ that vide Canh. 234. 
the judgment ought only to be reverfed and affirmed 
for the reft. And to prove that, he cited HoL 6 , l Po//, voU^t p^ 305/ 
Jirp, 74, facob v. Mi//s, and Moor 708. Againft w^hich 
jMr. PenpeUy cited /Illen 74, 75. i Roll, Abr, 775. pL 4. 

I Keh,Tp., Stile 121 ^ 12 $, ^ Keb,l()()^ 132. 1 ventr, 

27, 39. 2 Kcb, 506, 535, and that the refoluclons have 

been always contrary to the faid cafe of Jacob v. Mills \ and 
fo it was adjudged, Cro, Ja, 424, within ihn^e years after 
the faid cafg of Jacob v. Mills \ and that the plaintiff fhould Af/romiiTotf 
have entered a remit tit for the damages upon the firft pro- *s not a nts. 
mile, and taken judgment for the reft, as 2 Sound. 378. witliUnii, 
And it was held by the •whole court, that the judgment cuftomotma- 
being intire could not he reverfej for pait. And Half chief ‘-hants. R. acc. 
jiiftice faid, that he had known it ruled accordingly in his 
time upon debate, and that tl;e c.ites in Hohrt and Moore '^ciie.l, 3 & 
were not fupported by any fubfequent authority. Note, all 4 Aiin.v. / 
the judges held clearly, that the hrft coimt v/as ill, accord- 
ing to the cafe of Clerk v. Martin^ before,. 757. except 
Powell juftice, who doubted; Judgrnetrt was reverfed, 
ftiji. life, (a) 

(*») And the rule was a^rwacdt made (bl^itr,'ferihrjudisniM>t, 
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tntr Pafch. 13 
W.3,B.R. 
Kot. 431. 


If roWhcrj af- 
faulc a man in 
one- hundred, 
carry han into 
another and rob 
him there, he 
cannot maintain 
any adion upon 
the Ba ute ot 
hue and cry 
againil the 
former hunt! red, 
S. C. Salk. 614-. 

7 Mod. 157. 

Holt 638.' 

1 1 Mod. S, 


I'ho’ he may 
at^ainllthe letter. 
S. C. Salk. 614. 

7 Mod. 757. 

Holt 638. II 
Mod. 8. 


*rhe hundred 
pray bcljahle 
on the ftatute of 
Ijuc and cry Tor 
a robbery com < 
jj lit ted out of 
an histliway. 

5 . C Salk. 614. 
Holt 6 38. II 
Mod. 8. R. acc. 

1 Mod. 121. & 
SciTih, acc, 

Carth. 71. and 
'ride 3 Mod. 
258. ’ 

tn an adion on 
the datute the 
declaration need 
not Rate that 
the robbery was 
committed In 
the dav. R, 
acc. Carth. 71. 

3 Mod. 258. 

Nor need afpeci. 
al verdift hndii. 
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Cooper The Hundred of Bafingfiokc; 

Vide Com. Hundred, c. 2. 3, 4. id. Ed. vol. 3. p. 474. Pleader. 2 S. i, id# 
Ed. vol. 5. p. 2^4. Bull. JS4. • 

A n action upon the fti.tute of hue and cry, 13 Ed. 

JL 2. c. 2. Upon not guilty pleaded the jury found a 
fpccial verdidt, upon which the cafe was thus. Robbers 
aflhulted the plaintii? upon the highway in the hundred of 
Mitcbclikver^ and tl>ey carried him out of that way into il 
coppice near adjoining to that highway; but this coppice jies 
in the hundred of Bafin^floke rxtrru The robbers took n^hing 
from the pkintiff in the hundred of Mitcheldever^ wh^ the 
alTauIt and feizure of the plaintifF’s [^erfon was made ; but 
th<^ y robbed the plaintiff of 28/. isV. in the coppice. And 
the grand queftion, whether this action lay againft the de- 
fendants, or againft the inhabitancsof the hundred of Mitch-- 
eldever^ or both, was argued at the bar fcveral times ; for 
the plaintiff by Mr. ferjeant Cartheiv^ Mounta^ucy and 
Mr. King j and for the defendants by Mr. Peerc IVilUamSy 
Mr. Raymond^ and Mr. Broderick, And now this term 
Holt chief juftice pronounced the opinion of the court to be, 
that the plaintiff ought to have judgment. And the method 
that he purfued in delivering his opinion was by way of an- 
fwer to the objedions taken by the counfel for thedefendant 
at the bar. In order \|hercfore the better to underftand the 
reafons of the chief juftice, It fecans ncccffary to repeat the 
fubftance of the arguments and objections made by the de- 
fendant’s counfel. 

T. And firft they agreed, that this aiSlIon ought to be 
brought againft the hundred inv/hich the robbery was com- 
mitted, by the exprefs words of the acf of parliament. But 
they argued, that although the goods were not ai?lually 
taken from the perfon of the dcfeiidant in the hundred of 
Mitcheldever\ yet fince the aftault and feizure were made 
there, and the goods were immediately taken from the 
plaintiff ; that will relate to the feizurc, and amount to a 
robbery in the hundred of ATitcheldever, And to prove that, 
they cited fcveral rules of relation, and cafes concerning it, 
as Dier 78. Plowd. Com. 260. 14. Hen. 6. 47. being 

non-rotnpos gives himfelf a ftroke, then he recovers his fcnfcs, 
and then dies, he fhall not be adjudged felo de fe. 33 JJfif. 7. 
Fit%h. Lorone 210. If a fervant intends to kill his maftcr, and 
then he dcpari;s from his fervicc, and then he tills his tnafter^ 
it is petit treafon, ;ind yet there was a year betwixt the firft 
defign and the a<£i done. 44 Ed. 3. 1 4. 4 Hen, 4. 2. Pltzh. 
coirone 97. Hale P. C. 72. Staunf, P. C. 27. So here, 
the a^fault and feizure, which caufed the fear, without 
whkh there can be no robbery, continued until the taking 

aw;^ 
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nw ay of the* goods'. And if there fhall be fo fl.ron:{ a re- 
iation, in cafe where the life of a man is in danger ; much 
nuMc ought it to be encouraged, to entitle a nnin to a re- 
medy. 'I 'hey cited alfo I SuL 263. Pleclall v. the Imn-- 
dre,l of Thijlkworih^ where it was held, that if robbers drive 
or caule the waggoner to drive, his wagge.n out of the way 
in the day time, and they do not rob him till night, yet 
the hiindu‘d is liabk, and it fiiall be adjudged robbery in 
the dav) bccaufe the hrfl feizaire is tiu* robbery. 80 a 
man be feizc-J in the highway, and carried into a houlc, 
and robbed there, the hundred iball be liable ; and yet for 
a robbery in a houfe the huiuired is not liable. So i Sid* 
367. Turner and Cary v. Smitt\ it is reported, ^liat it was 
/'aid (which muft be meant by the court) that if robbers 
feize perfons in the hundred of J* and lead ihcni 
into the hundred c^f i?. anj r(b them there, the hun- 
dred cf A. lh:dl he liabl<^ And there is good reafon for 
fupporting fuch refoliitions, becaiife the fnil fault was in 
the hundred of A 'Cc. For if watch raid ward had been 
kc|'*t tiiere, no r(d)bery could have enfucd» 

But to this objeciion //^/^ chief jiifl ice anfvvcrcd, that It 
was evident by the verdict, that the robbery was committed 
in the hundred of Bajlngfiolr. Vor if this ftift had hap- 
pened in two counties inftead of two hundreds, the robbers 
muft hav^ been indiefed in the latter county, and tried 
there* For it is impofilble to make the aflault and feizure 
■^wnoiint to r robbery ; and there is no colour here, to n.ake 
it a robbery by relation in the liiindred of Alltche/dever ; for 
relation never ludds place, but Vv'herc the thing, to which 
the relation is made, is the immediate and eflicicnt caiife 
of the thing relating ; but lu re the ailiuilt is not the efhei- 
ent caufe of' the i f l.bery, for at moft it is but cauja fine qua 
non. And this cau* is not like the cafes of murder, where 
the flrokc is given iipf)n one day, and the j)arty dies upon 
another day of the faid (froke, this death will reUile to l!te 
llroke for feme purpfifes, but not lor all ; for as to the ttu- 
feiturc it wdll i elate if) the ftrokc, but not for collateial 
purpofes. 'J'h^?refo^e if ilic murderer be inJi(?led, and the 
indiftment fhews, that tnc flrokc was upon oiie day, ami 
the death upon anotlicr, and it concludes, that U) he mur- 
dered hi>^ upon tlie former day; it is ill, lucauie no felony 
was llJl the death; but if it concludes, that fo , 

he murdered him the clay .of the death, it is good. 4 kc. 
42. So if a mortal wound be given, and the party langulfh 
for a month, and A. knowing thereof receives the mur- 
derer; or if conflables arreft him, and perm it^ him to ef- 
cape, and then the perfon w^oundej dies ; the rc ecivets arc 
not accefTory to the felony, nor are the conflables felons. 

1 1 Hen, 4. 12. h. So here there w^as no robbery com- 
tnitted, but in the hundred of Jlajingfchc-y and relation* can- 
Vql. IL O not 
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t:,, inot hoM place. He cited Ilutt. 125. as a cafe in point; 

" ;r.M L\<\^ that Goulajh. 86. admits the prcfent quyftion. 

^ ' farther, that the true rcafon of this caf is thi:, 
r . r;,. hundred is not chargeable b.' :aufc the robh- iy was 
.'Ltere wliich they did not prcvi'in ; but becaule the 
were not arrefted within fi>i ry clays after, b'r. 

A I'd chjt this is the true rcafon why the hundred is not 
i r: ^eable, appears from htmee, that if they produce the 
Tel-rers, notwithibndinp that the party rc.bbcd had fuftereJ 
v./. y great damage, the hundred will be excufecl. Until a 
: - r;beryis actually conmiiltcd, the liundrt^d is not obliged 
make hue and cry after the nialefaClors, and confer 
vgat ntly ought not to be charged for not producing tltem. 
And th'ncforc in this cafe theie being an allault only n^ the 
hi nd!^,(j of Mitchehkver^ but no robbery, and the robbery 
being in tlio hiir;dred of Bafungfldhc^ the hundred of Bafing^ 
arc ('bilged to feize the offenders ; and for not having 
<! ne it, they are chargeable to the plaintiff. As to the 
^ 1-,.:. v'.) cbicclion made, that if n, be ailaiilted npcm the highway in 
one hundred in the day, and is carried into another hun- 
' drcfl, and is not robbed there til! night : that yet the feconcl 
V j!; Liiic hundred would be liable. He anfwcred, that lie was of' 
robbea, or who opinum? tliat in the faid cafe the aftion failed ; becaiife the . 

aifault was not a robbery, to charge the firft hundred; and 
and fl.tainccl the otN-T hundred cannot be chargeable, bccj^Mfe it wa^s 
tlv Tf fill ckvne in the night.- So if A, be feized in the highway, and 
and ihv-n tohhc 1 carried into a manfiou heufe : he held that A, would be 
without remedy; becaufe for a robbery in a houfe the hiin- 
fbtMhmteor deed is not chargeable, y 6i. 6. 5 r/W/j/ 7 /’s cafe, r /?//?. 

5f>9- Moor (no. />/. 848. 

jiMod. i:!. * ^^nc>thc‘r exception was taken by the defendant’s counfei, 

that the defendants cannot be charged in this aftion, be- 
caufe the robbery w^as committed in a coppice and not in 
t!ie hifijhway ; and (by them) the hundred is on!/ liable, 
whcicthe robbery is done in the highway, or in fome public 
place where \watch and ward may be kept ; but it wouW 
be hard to puulfh the hundred, where they cannot prevent 
the robbery by keeping of watch and ward. New in a cop- ' 
picc they cannot keep watch apd ward, becaufe they would 
be trcfpaderr. And that is the i-ealou, why they Aiall not 
be chargeable for a robbery doiie in a houfe. By 13 Edw. 
I. cap, 5. highways are to be enlarged by cutting of buflies, 
and if the lord of the fril docs cut the bufhes, he fliall' 
aniWer f(>r the robbery. They cited alfo 6V(?. Car, 266, 
Jtc.y \\ 11 ur'd a}:d Limc-i where It is faid, that the way th^ 
was not .'*s the inhabitants ought to keep watch and 
vrard, or fh\>a]d be aniwcrablc for a robbery in ; which 
argues, that it was* pbmly the opinion of the court, that 
theyPaould not be chargeable, but for robberies done in the 
hiellwar. 
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chief juffice, the next day after he had delivered 
the opinion of the court, faid that he liad in hafte omitted 
toanfwur this objedion. But he faid, that they were all 
of opinion, that it is not neceflary to be a highway, in 
which the robbery is done, to charge the hundred. 

Another objetHion was taken by the defendant’s counfel, 
that it was not found, that the robbery was done in the 
day, and then the hundred will not be liable. 7 Co. 6. h. 

And it being a fpccial verdift nothing fliull be intended, but 
it fhall be prcfuineJ by the court that the jury have found 
the wludc fadr. 

But to this Holt chief jufticc upon the argument faid, that 
it mud be found, that was done in the night ; otlierwifc it 
fhall not be intended, for fuch eyidence ought to be given 
on the part of the defendants. And he did not regard the 
fame exception, when he prcf!)ounced the opinion of the 
court. See 2 InJJ, 509. Judgment for the plaintiff by the 
whole court. 

yet if It was not found tha' it is in the night, the 

Reading verf. Rawflerne. 

S, C\ Salk. 423. 

Jedlme^it upon the*dcmife o f — — Bernard. Upon One alone of 
not guilty pleaded, the caufe being at ;?/}? 
a ffafe was made f('»r the opinion of the court, wdiich in from the com- 
•efFcdl was thus. A. being feifed of the lands in quedion in uion anec^orby 
fee, had idiie two daughters A. and C. B. marries, and has ^ 

idiie Z). and dies ; A. "devlfes the lands to D. and his heirs, chan. 22I'. 3^' 
anddi.es; D. dies; and the heir of D. of the part of his Eq. Abr. nev'fcR 
father, and the heir of D. of the part of his mother, eniercd 
into the lands, and took the profits for more than twenty 
years before this adfion brought ; which aiStion was brought Therefore if he 

by the plaintiff as devifee of Bernard^ who was heir 

o 4 D. of the part of the father of D. And this cafe v/as ar- fhaiTpIL 
gued by Mr. Cotuper of the one fide, and by Mr. Alontagueof by the dtvik, 
the other fide. Sy 

And the fird quedion was^ whether D. took the wh()le 
lands by purchafe, or one moiety by defeent and the other Pnic. Chan. 222. 
by purchafe. And the whole court held, that D. took the ^ Vq. Abr. De- 
whole by purchafe. For though where the fame eftate is 
devifed to the heir in quantity aid quality, as he would RfalVotiw. 65.* 


have taken by defeent if there had been no devife ; the de- Cro. El 431. 
yjfe would be void, and fuch heir will take by defccrit ; 
as if a man feifed of lands of tlte part of the moflier devife yp.Vd^v. 

tl^m to the heir of the part of the mother, the devife will iiy.'couMib. ^ 

SS. 1 l.con. 1 12. 

315, The ftatute of limitations is no bar ro an cicftmrnt, unlefs the kflbr of the phlmift'or foinc 
perfon under whom he claims liave been actually dilTeifed. * I’is not nectflni ily a diiUdlin to take 
the profits of an eftate without right, vide ante 312. and the cafes there ci^d, 3DI. Com. 170. 
Co. Litt. 243. b. Com. ^eifin, F. zd Ed. Vol. 5. p.476. 

G 2 * ’ be 
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KfADTNrt be voiJ, and the heir will take by dcfccjit, 3 12^- 

Raws*tfrne Hczvc: and as w'herc a man devifed lands to his 

’ heir in fee, upon condition that he fliould pay 20/. to A 
and upon refufal to pay, f 5 V. he devifed them to A, in fee; 
it was held, that the devife to the heir was void, and that it 
was an executory devife to Ai if the heir did not pay, Cro. 
R.cont. Gilf>in ]iUz, gjg, Anjworth v. Pretty: yet in this cafe the devife 
CnTFar. T6i. not to the heir; for one of the daughters, and confe- 

pi. u qucntly her reprefentative, is not heir alone, but D, and C, 

were heir to the devifor, Co. Lit. 163. L If a man plead 
a defeent imi filiae et coh^icrcdij it will be ill. Befides, if the 
court hold that D. took a moiety by defeent, they ought 
to hold cijnfcquently, that the devife as to the moiety was 
void, and then the laid moiety ought to defeend to J). and 
P, as heirs to A. and confequently 7). had but three fourths 
of the lands, where they jvere intirely devifed to him. 
And therefore this cafe is not ^^ilhin the reafon of the cafes 
cited; but of neceffity it muft- be adjudged, that iX took 
tlie whole by purchafe. As to the objedlion, that a de- 
\ifc cannot be good in part and void in part as to one intire 
thing, the court faid, that it could not be fupported; be- 
CJUife if a man devife one moiety of Blockacre to B. his heir 
^ in fet, and the other moiety in tail ; the heir fliall lake the 
fee by defeent, the devile as to that being void, and the 
other in tail he fliall take by the devife by purchafe. 

2. A fecoiid qucllion was, whether the taking of the 
profits by the heir of the part of the mother of one moiety 
ilunll not bar the heir of the part of the father after quiet 
enjoyment for twenty years, hy the flatiitc of limitations, 
Irom bringing an ejectment. And the whole court held, that it 
Ihould hot. I'or (by them) tXc flatute of limitations does 
not bar a man, but where there is an ailual dilFeifing. 
Noiv here the bare taking of the profits is not an aftual dif- 
fcifiiig. Befides, that where two men are in pofleflion of 
land, iSc. the law adjudges it to be the pofleflion of him 
who hath the right, until he be a6lually difleifed. B. 
and D. were not tenants, for B. was a mere ftrangcr ; 
and though he took a moiety of the profits, that will not 
make him tenant in common ; for a man cannot difleife 
another of an undivided moiety, as he may of fuch a num- 
ber of acres. But farther, if they had been tenants in 
common, it is true, that one tenant in cemmon maydilTcife 
(^jviacante the Other; but that muft be an aftiial dilTeifin, [a) as the 
3 and f^'c’cafts hindering him from coming upon the land, be. and not 
^ perception of the profits. As to the objeftion, 
Co. Litt. 243. bVinging of the ejedment for a moiety admits him 

b. 373. b. Com. to be out of pofleflion of it, Holt denied it to be fo. For if 

ft^m F. 2 Ed. feifed of land makes a leafe of one undivided moiety, and 

Vol. 5. p. 476. V Q 
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y, S, oulls ths 1 c1Tc!C, he mui) bring his- cjeflmenl for a 
moiety; fo if they' were hoih pul out (>f pofleflion, they 
muft have fcvcral remedleSj feveral :i0jzes, 
ment was for the pLiintiff. 

Brown ct nx. ver/. Gibbons. 

S. C. 5iaik. 206 . 7 Moct. 129 . 

C ASE for v/orcls fpciccn of the wife by the clefenc^antj 
viz* Mrs. Broiv)! is a whore, and has done as all 
whores do; per quod th( phiintiff being a tradefmaii loft 
fuch and fuch, viz, A. B. t 3 \\ from being his cuftomers', 
who were his cuftomers before, (Ac, Upon tiot guilty 
pleaded, the defendant at niji prius gave evidence by way 
of mitigation of damages, that Mrs. Brown was a whore. 
And the evidence was very ftr<;jng. Upon v/hich the jury 
gave damages but ZOJ. to ^he plaintiffs. And now Mr. 
Montague moved, that the plaintiffs might have their full 
co'fts j which was oppofed by ferjeant DarnalL And the 
court held, that this a6tion is not an a<ftion for flanderous 
words within the meaning of the ftatutc of 21 yac, i. r. 
16. becaufe the fpecial damage is the gift of the aftion, 
without which it would not, lie. And therefore fucli an 
action lies for the luifband alone, without joining the wife, 
which is otjierwife in a common aftibn for words. And 
Cro, Car, 140. Law v. Horwood was cited, and allowed 
by the court to be a cafe in point. And Powell chief juf- 
tice faid, that if the mafter brought an action of battery 
againft J. S. for a battL’ry committed upon his fervant, per 
quod fervitium amifit*^ if the jury upon not guilty pleaded gave 
damages under 405. the plaintiff fhould have full cofts, not- 
withftanding the ftatute of 22 ^ 23 Car, 2. c, 9. which al- 
lov/.^ in common actions of battery no more cofb than da- 
mages, where the damages are lefs than 40^. And the 
plaintift in the principal cafe had full cofts. 

Cole verf. Rawlinfon. 

S. C. Salk. 234 . Holt. 7 . 44 . 

E Jcflmcnt. Upon not guilty pleaded the jm y found a 
fpecial verdieft, upon which the cafe tvas ih'.is. BiB 
Hngfley feifed in fee of the Bell tavcni in St, Nicholas Lane^ 
LondoU’i married a widow, wdio lyid a fon by iier firft huf- 
band ; and upon the marriage, BiUingflrj by leaue and re- 
leafe conveyed the Bell tavern to truflccs, to f u- ufe of 
himfelffor life, remainder to his wife for her life-f remainder 
to their firft fon in tail, c 5 V. remainder to the right heirs 
of the wife, Blliingfl^y had ift'ue by ihc fild woman 

yohn BilUngfley,^ and died. The wife afterwards made ht r 
will in thefe words (inter alia) item I give, ratify^and 

the death of the devifor, by the fame inftrument from wliich he derived ii> InttTc H 
is intitled to the houfein fee, ' 

(a) See the devifwnore at kirsc, i Brc. Pail. Caf,io9. 
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OoLK confirm to my fon ^ohn BiUmgfley all my rights title and 
Rawlinsok intcreft which I now have, and all fuch term and terms for 
years, which now is, or at any time after my deceafe may 
happen to be, in my power to difpofe of, in whatfoever I 
hold by leitfe of y. S. and y. N, and alfo the houfc called 
the,i)V// tavern in St, Nicholas Lane together with the liable 
thereunto adjoining. And the queflion was, whether John 
Billingfley took, by the’devife an eftate for life in the rever- 
lion after the determination of thecllatc tail, or the inhe- 
ritance of the revcrfion. If he took for life, then judgment 
ought to he for the plaintiff; if he took the inheritance, 
then judgment ougiit to be for the defendant. And the 
three judges, Powell^ Powys and Goiild,^ were of opinion, 
that "John BiUingdey took the inheritance, &c; againft the 
opinion of Holt chief juftioc. 'rhis caff* was three times 
• . argued at tlie bar. And no^w the judges delivered their 
opinions yrr/V///;;/. And the rea(bns of the faid three judges 
were, I. That the intent of the devifor appeared plainly 
to be, to devife a fee; becaufc fhc knew, that the devifee 
was tenant -in tail before by the fcttlcment. 2. There is 
not any end of the fentence, till one comes to the words 
[And alfo the Bell tavernj and fo this lattci part of the fen- 
• tence^ will borrow the v/ord give from the former part of 
Ctf; Vide ante the Icntence ; otherwife nothing would pafs by this part 
(And alfo, £ 5 V.) And then for the fame reafon they will 
borrow the words which limit the eftate, viz. all my right. 
]^ut otherwife it had been, if the words, I give, had been 
repeated : then they would have made it a new fentence, 
and di^johlec^ it from tlie words of the limitation. And 
for this they cited, l Roll. Abr. 844. M. pi. l, 2. Moor 
52. So where a man granted hedge- bote to be taken by 
the affninient of his balllfF, and alfo fire -bore : the words, 
and alfo llrc-bote, borrow the words, by the affignment of 
the bailiff, as well as the word grant, and , the grantee can- 
not take firc-botc witliout the affignment of the bailiff, per 
Shehy^ A'Vr 19. 3. They mull make this co.nftruction, 

otherwiff th(! devife would be void, becaufe the devifee had 
an eftate in tad before, and therefore a devife to him for 
life wvjuid be ufflefs and void, Powys juftice faid farther, 
that the word (in) fliould he uhdcrftood, as if it had been 
laid, And alfo in the Behy'^Jc. foi ^uod fuhinielligiturnon 
dccfl, A red Gould juftice faid, that the words, the Bell 
tavern, Idc, were fufiicienttto pafs the inheritance in this 
caff. 'o prcive wdiich, he cited Moor 873. Whitlock y. 
Jlarding^ where a man devifed his lands for ninety-nine 
years, and ‘afterwards be devifed all his lands of inhe- 
ritance to B. though in ftridtnefs the words, all his 
lands of inheritance, were a defer iption of the lands, not 
of the cliatc, yet it was held, that a fee fimple pa'fled 
bccaufc it appeared, that the devifor intended to pafs 
fee, for an eftate for life after ninety-nine years was 
pf fo fmall value, that it could npt be imagined, that 
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the devifor defigned to devife it. And the fame reafon holds 
in this cafe. Fozvelt added, that it wa^ lawful, to 

tranfpofe words even ii) deeds, to liipply the infcnt ot the 
parties ; and much more in cafes of wills. Therefore he 
was of opinion, that they ought to read the fentenc-e in 
this manner, Item 1 give, to my fon John Billhizficy all 
fuch term, and all my right, feV. in whaildeVcr 1 hold 
by Icafe of J. or J^ and alfo the A7/, iffr. this will 
pafs a fee plainl^^ y\nd for thefereafons thef* three judges 
concluded, tl\at judgment ought to be for the defendant. 

But chief jullice e contra waSs of opinitm, that judg 
ment ought to be for the plaintiff, holding thali an eflate 
for life only pafTcd in th(> Bell tavern, And he fiid, it 
is a principle known and certain in the law, that upon a 
devife to J, S, without limiting any eftate, J, S, will take 
it but for his life, ui.ufs tWre be fome fpecial matter in the 
v/ill, that flicws that the intention of the devifor was to 
devife a larger cflatc. And there is no difference between 
a devife of lands in poffeflion, and a devife of a reverfion. 
And in this cafe if this devife had been to a mere ftranger, 
who had not had an eftate tail before, it would have pafled but 
an eftate for life. And for that purpofe he cited Cro. *EHz» 
330. Dickins MarfiaU^ where y. 5. devifed his lands and 
goods to l^is foil and daughter, after his debts and legaciog 
paid, to be equally divided between them, and held that 
they took but an eftate for life: and yet it might be object- 
ed, that if the debts and legacies were not paid in the life 
of the daughter, ftie would take nothing. 

Objeftion. Thcfc Words, and alfo the Bcll^ relate 
to the words, All my right, 

Anfwer. That cannot be, becaufe the words, All my 
right, which I now have, and all fuch term, l^c, are 
relative words, and muft have a fubjeft, and that is what 
follows, viz, in whatfoever I hold by leafe, LtV. and then 
the words, and alfo the houfe, follow, which may re- 
late to the words, give, and cannot relate to the words, 
all my right, Cffr. which are fatisfied before by the word*-', 
in whatfoever I hold by leafe, iffr. Farther turn the words 
into Latin^ Item donoy i^c, omne jus,?neum^ ct omnes 
tales Urminum^ l£c\ in quocuiiqiftieneo per dimijfmi^n^ ^sfe, cic 
etiam ^omum^ and fo the words are very good grammar, 
and there is no reference to the word right, and fo" as to the 
hell tav^n the devife is, that Ihe gives the houfe called the 
Bell tavern, C5fr. which will pals but an eftate for life. 

Objcdlon. TkQ prepofuion in ftiall be underftoocl. 

Anfwfti*. 
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Anfwer. Il is nnJ'jrftccJ fometinics in never ii| 

EngilJJj. 

Ol)jc£lion.' 'Fhc- copulative and pins them, 

Anfwer. No, becaiifc they arc not of the fame nature, 
viz, leafehold and tec-rmipk*. And therefore the words, 
the houfe, cannot relate to the propolition /;/, the Bell 
Uvern not bein:»*, leak; and therefore it nuift be the accu- 
fative cafe, and fo cannot relate to the right, but to the 
words, give, £ 5 V. 

Objedi( 5 !n. The words fliall be tranfpofed. 

Anfwer. I'hat cannot Be, becanfe they are good fenfc 
and grammar as they arc \ for thut is only done, to make a 
nonfeiilical word fenfc. 

Objedtion. Aloor 873. 

Aj)fwer. If the reafon there given fliould be admitted to 
be the reafon of the judgment, yet it differs from this cafe; 
becaufc there the term for ninety-nine years appears upon 
the face of the will and is created by it. But that was not 
the true reafon in the judgment. The reafon v/a)&, becaufe 
a devife of all his lands of inheritance palled a fee, and it 
might be a great queftion, if it did not pafs a fee, why he 
devifed them by the name of his lands of inheritance. And 
the cafe reported in Hob, 2. to have been adjudged upon 
thi* fame ccafon. Indeed the cafe there is put differently, 
bccai'fc it is there a devife of the inheritance of his lands, 
whicli is a fee without doubt in a will, 

Obje^fion. X Rg!L Ahr, 844. M, ph X, and the 
other cafes to the fame purpofe. 

Anfwer. I'hc faid cafes are not parallel to the cafe in 
queftion, becaufc there is a plain relation to all that pre- 
cedes, as well the words of limitation as of grant; but here 
the words, right, ^c, are fatisfied by, and relate to, leafes, 
as is faid before. And he cited Cro, Car, 447, 449. IVil^ 
kinfin v. Merryland ; - where a man devifed all the reft of 
his goods, chatties, leafes, eftates, mortgages, debts, ready 
money, plate, and other goods, whereof he was poffelTcd, 
to his wife, and died having a mortgage in fee forfeited ; 
and held that no fee paffed : and yet mortgage is an exten- 
sive word, but there wanted words of inheritance ; which 
pioves, that in the expolition of wills no regard ought to 
be had to externa! accidents, (which Rowell juftice agreed 
in his •argument.) And therefore the reafons urged, that 

this 
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this eltate came from the father of John BUlingfley., &c. are - Cot« 
not prevalent. ' Rawmn.oh, 

Objedion. I'hat according to this expofition the devifh 
will have no effeiSf. 

Anfwer. That is no reafon to conftrue a larger eftate to 
pafs by the will, than the words will pafs ; for it does not 
appear in the will itfelf. And (by him) for thefe reafons an 
eflate for life only parted, and the plaintilF ought to have 
judgment. But by the other judges judgment was given 
for the defendant, 

# 

Afterwards a writ of error was brought In the exchequer 
chamber upon this judgment, (a) 

{a) And it was affirmed there antf afterwards in parliament, Vide i Bro. 

Fail. Caf. J08. • 

Clerk verj, Udall. 

S. C. more at Urge 7 Mod. 106, 

N ajfumpfit upon quantum meruit^ upon non a(jumpji{ plead- V’ide pofl 1223;, 

ed and verdidt for the plaintifF, it was moved in arreft 
of judgment, that the declaration was ill, becaufe it was to 
payfuchtfumsj as the plaintiff rationabiliter hahere merer etur. 

Upon which judgment was ftayed until this term. And now 
'the court held, that it was well enough, and the fame with 
meruit. Judgment for the plaintiff. 

Dike verf. Brown. 

U PON a motion fora prohibition, the cafe was, the A prohlbltlo* 
defendant libelled in the fpiritual court for tithes of 
faggots made of loppings of trees; and the fuggeftion for «cdings?nthc 
a prohibition was, that thefe loppings were cut from the fpintuai court 
flumps of timber-trees above the growth of twenty years, fomtheof wood 
And it was alledged, that fentence was given in the fpiritual appear^ 
court, and therefore the p^intiff comes here too late, to have upon the pro- 
a prohibition. But per Holt chief juftlcc the fentence will ct^dings theic 
not hinder the having a prohibition in any cafe, but in cafe tithea- 

of prohibitions grounded upon 23 H. 8. c. 9. for citing out R. acc. i Bam. 
of the diocefe. But becaufe^ the plaintiff had not pleaded 7 ** 
this matter in the fpiritual court, they denied the prohibi- 
tion ; becaufe the fpiritual court has general jurifdidion of 
tithes, and if any fpecial matter deprives them of their ju- 
rifdiilion, it mufl be pleaded there. And if it had been 
pleaded there, and iffue joined upon it^ and upon the trial it 
had been found not to be filva^ caedua^ it had been well. 

But if they had refufed to admit the pica, a prohibition 
fliould have been granted* 
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A certiorari lies 
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procecdinirs 
from tlie lord of 
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whom cogni- 
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is granted. 

S.C Salk. 14S. 
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R, 280. 
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Crofs verj. Smith. 

’'in'^RHOR upon a judgment given in the court of the 
\Vj biihop of Ely in cafe for words fpokeii the twenty-fifth 
of Alarcb^ 12 IVill 3. of the plaintiff. The error afligned 
was, that a certiorari ifi'ucd out of the common pleas, tefte 
the twelfth of February^ 12 IVill 3. returnable in Eajhr 
term following) to remove the caufe, and it was allowed^ 
and nevcrthelefs they proceeded afterwards to give judgment 
for the plaintiff. The defendant in error pleaded a grant 
to the biiliop of Ely of conufance of picas, and an allow- 
ance of it tn this court 2i Eolw. 3. and that the caufe 
of aiSion arofe within the jurifdicSion of the faid court, 
and that this matter was returned to the common pleas 
upon the writ of certiorari^ and^that fo the court of Ely had 
good authority to proceed, 'dc. To this plea the plaintiff 
in error demurred. And it was argued feveral times at the 
bar by Mr. Parker^ Mr. Broderick^ and Mr. Eyre^ for the 
plaintiff in error, and by Sir Bartholo?new Shower^ Mr. 
Ward^ and Mr. JVeld for the defendant in erior. And the 
points niade by them were, i. Whether a certiorari lay out 
of the common picas to the court of Ely^ 2. If it lay, whe- 
ther it would be a ftiperfedeas to their proceedings. And the 
whole court held the affirmative. And Holt chief juftice faid, 
that there are three forts of inferior iurifdiftions. The firtt 
is tmere placitaj which i$ the loweft, and is a concurrent 
jurildiclion; in which cafe the plaintiff may proceed in the 
inferior court, if he will, but that docs not deprive the 
fubject, of having it tried in a fiiperior court (if he will) 
of the iJng's; and that for good rcafon, for if it were 
othci wife, a mrui who comes by chance into an inferior ju- 
riidiciion, might be arrefled there, and detained in gaol a 
long lime for want of bail. The fecond fort is conufance' 
ofj^lcM', which is by grant to fomc lord of the franchife ; 
and it is he alone who can take advantage of it, neither the 
jdaiiitiff n(»r defendant, for he cannot plead it to the ju- 
rifeiiL^cion of th.c court ; but the lord of the franchife, by his 
baililF or attorney, muff come in and claim the franchife; 
and though tlie lord ought to have the adtion, yet this court 
is not oulted by it, but the plea remains under the controul 
of this court; for day is given here upon the roll to the 
parliss, to be iji tiic inferior court at a day certain, and the 
paitics ;;re commanded there, and the tenor of the record 
of this court is font, for the inferior court to proceed, and 
if jullire is done there, all is well, but the record is here ; 
and if jufticc is not done there, as if the court there does 
jjot proceed upon the day prefixed, or if the judge mif- 

behaves 



Mich. Term i Annas repnce, 

behaves himfclf, &l\ the (a) plaintifF fliall have a 
fummnns. And it is the benefit of the lords only, 
confidercd in this matter. But thefe junfdiftions wot 
hardfl'ilps to the fubjedf, and allowed by 27 //.• 8. c. 24. 
rather for their antiquity than for any other rcstfon, and 
they were detrimental to the prerogative of the crown, and 
therefore certiorar'C^ 'were always allowed, to prevent the 
grievances of thefe inferior jirifdu-lions. The third fort 
are exempt jurifdi£tions, as where the king gi'ants to a city 
isfr. that the inhabitants ftiall be fued within the city, and 
not elfewherc. Such a grant maybe pleaded to the jurif- 
dic^ion of the king’s bench, if there is a court there, 
that can hold plea of the caufe. But no body tan take ad.- 
vantage of it but the defendant ; aud if he fucs a certiorari^ 
it will remove the caufc, becaufe rhe defendant has waived 
his privilege for his own banefit ; fo that there is no jurif- 
diftion that can refift a certiorari. As in the cafe of a 
cuftomary proceeding by foreign attachment, if the de- 
fendant cannot find bail below, he may fue a certiorari ; and 
upon putting in bail in rhe fuperior court the caufe will 
proceed there. The ffatutes 43 £ 7 . r. 5. 21 Jac. i. c. 23. 
admit that a habeas corpus and certiorari have always been 
allowed, though the 43 EL c. 5. does not mention exprefs- 
ly a certiorarif but under the general words, other writ or 
writs, «<\s to the diftindion taken between the king’s court 
and that of lords of franchifes, that a certiorari will lie to 
* the former, but not to the latter ; it is no concern to the 
fubjedl to whom the court belongs. Farther, fuppofe that 
the king grants to a corporation, that the mayor and alder- 
men fhall be juftices of peace, and that they fhall hold a 
,court of feflSons ; this franchife is as much aright to the 
town, as this of the bifhop of Ely \ and yet in common 
experience certiora 7 'f% are granted to them every day. 

Objeftion, It is unreafonablc, that thefe certiorar?^ 
Ihould fuperfede the proceedings of inferior courts ; be- 
caufe upon the return of the certiorari the court cannot 
proceed upon the record returned, but the plaintifF mult 
a new original. • 

Anfwer, The fame objeftion extends to a habeas corpus 
granted by the common pleas^ which had never been quef- 
tioned. The jurifdidlion here is but a bare conufance of 
pleas, and , it is a great queftion, whether an cxemptjurif- 
didtion can be in any cafe, but in that of , a corporation. 
There is no colour to fay, that this is a county palatine. 
'Fhe 24 Erlw. 3. 62. pL 5. cited by Mr. Ward^ to warrant 
that, has no fuch opinion. And therefore a certiorari lies 
there, as well as to any other inferior court that hath only 
conufance of pleas. And a certiorari will be ^Juperjedeas^ as 


837- 

Cross 

•V. 

Smith. 

{a) D, acc, 

a war, 411. 
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Cmo^s wcW 'AS z habeas corpus. And that z habeas corpits 'xs z fuper^ 
S NUT It jnkas. Cro.Car. 261. is in point. 

Another point was made, whether this plaint was re- 
moved by this certlorarij becaufc the writ was trjh the 
twelfth of Re-br. 1 r JVill 3. to remove a pklnt tuac nuper 
Irvatam five affirmaUmi^ returnable Eajfer term 12 IVtlL 3. 
and the plaint was entered the 25th of March between the 
^y 76 ’ and return of the writ. And the whole court held, 
that this writ removed the plaint, becaufe a certiorari is 
like a ncordari^ and removes all things done in court be- 
tween the tejiezni return. 'Fhe fame law of a writ of error- 
I Fentr. 68,^ I Roll. Abr, 395. Fitz. Nat, Bre, 71. a, 
3 Hen. 6. 30. b. And for precedent of that form of writs, 
New Thef. Brev, 37. Brozun], 335. And the judgment 
was reverfed by the whole court. 

Gould verf. Johnfon. 

. Pleadings and Record, poftvol. 3. p. 7. 

E rror upon a judgment of the common pleas in 
ajfumpfit^ where the plaintiff declared, that the defen- 
upon an e.<tcu- dant, ili coiifideration that the plaintiff would receive A, B, 
tS'^dJSant hoKx(t uthofpites^ and provide for them meat, 

cannot plead drink to pay fo much as fhe (hould deferve; a^id then 

nonafrunipiit the plaintiff avers, that Ihe received them into her houfe, 

.s hofpites^ and provide meat, drink, {ffr. 

R, iK ci I Vent, ^ defendant pleaded ajju?npjit infra fex annos. Upon 
ifjT, roMod, w'hich the plaintiff demurred. And judgment in thecom- 

the plaintiff. Audit was agreed by ail, that 
: i. Si'nih. accr was ill, for this being an executory collateral pro- 

i. Mod, 71. niifc, the defendant cannot plead, non ajfumpfit infra fex 

Ren. I'iSf. afmos but fhould have pleaded, caufa aBionis non accredit 


To an a£bion 


* I IS no oh c( 5 l;on 
to a d« tl'iration 


rfra jcx annos ; for if the caufe of adion accrued within fix 
thatit app- ais years, it matters not when the promife was made ; but if 
upon the face of it jiad been indebitatus ajfu?npft.^ \hzt pica had been good. 

the ^ Chetham and Mr. Bnderkk for the plaintiffin 

ktuteof ' error affigncd two faults in the declaration, i. Thatitap- 
limitation^ for pcai's upon the declaration, that the caufe of adion accrued 
aa[on”Luir.r- before, and therefore it is not ne- 

ed before tlic cefiary to plead the ftatute, becaufe it appears upon the de- 
dcchration was cliiration. And for that Cro. Car, 1 1 5. was cited as a cafe 
in point. Sed non allocatur. FoV the ftatute in this caie, as 
well as in all others, ought to be pleaded ; for it may be, 
the original w*as fued within fix years after the caufe of 
adion ; and therefore the defendant fliall plead the ftatute, 
to the end that the plaintiffmay have an opportunity to re- 
ply to fuch matter. 

An averment Another exception to the declaration was, that it is not 
receWe(7another averred, < that file received them ut hofpites y and there is a 

into his howfe and provided him with meat and drink, is prima facie tantamount to an averment 
lhat tiv rectWt’d him a^a gueft. S. C. Salk, 25. more at large 7 Mod. 14.3. 

, difference 


cirl.vt-rrd or 
<i!fd S. C. 
S.dk.422. 
StinI). ;xc. port 
4^4. vhlf i>oi\ 
1204. 
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dlfFercnce between receiving a man generally, and ut hoj- 
fiU’7n ; and infuch a cafe as this they ought to fliew a pre- 
die performance ot the confideration of the promife, to 
intitle them to the adtion. And nrany cafes were cited, to 
a]] which the chief juftice gave a full anfwer, and faidthat 
they came not up to the cafe in queftion* 

Objedfion. Cro, Jac, 45. J. was bound in a recogni- 
zance, that B. fliould appear to an aeSfion upon eight days 
warning, and if he was condemned, jfhould fatisfy the debt ; 
but it was not averred, that he had eight days warning- 
Anfwer. There A, a ftranger was to be afFedfed by the ap- 
pearance, and therefore there ought to, be predfcly 
fuch an appearance, as was mentioned in the condition of 
the recognizance ; and though 5 . appeared upon other 
terms, that would not change A. a third perfon. As if % 

be bound in a bond M to pay N. money; y, JVl 
may accept of a horfe inuead of it : but if y. 5 . be bound 
to y, N. to pay. A, money ; A, cannot accept a horfe. 

Objedtion. W, yones 441. JCr/z/f’s cafe ; AJJiimpJjtm con- 
fideration that y, S. at the requeft of the plaintiff fhould 
rclinquifh adminiftration, and permit the defendant to have 
it, to do fuch anadl; and avers, that y, S. relinquiflied 
administration ^V. but does not fay at the requeft of the 
plaintiff. 

Anfwer. There the requeft was an aeft to be done by 
the plaintiff ; and if he did not do it, there is no reafon, 
that he fhouldhavc the rcconipenfc. 

Objedlion. 2 Leon, 53. 

Afwer. Cro, yac, 404. is fince adjudged to the con- 
trary, that itis notneceflary, to aver a requeft. 

Objedfion. Cro, yac, 245. Teh, I’j^, Ajjjpnpftt upon 
good confideration to pay to the plaintiff:* fo much atifc 
inceptionem it inerts proxipii of the plaintiff to London^ avers 
that he incepit ittcr fuum fuch a day, iDc, 

Anfwer. .Thefaidcafe is not law, for it appears, that the 
money was due; for if that Vas not the next journey, vet 
the money was due, becaufe then there was' a journey be- 
fore. Now in this cafe, receiving a man, and providini^ 
meat, drink lAc, is a receiving as a gueff. And If the 
plaintiff received them upon afnother account, that ought 
to have been fhewn of the other fide. And if the words 
ut hofpites had been omitted in the agreement, yet it would 
have been underftood the fame thing ; therefore! the in- 

fertiwg 
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GoULJtf 

Johnson. 


ferting of them will make no alteration. 2 Saund 373* 
Tate V. Lewin and Stile 163. yohnfon v, Ahington^ prove it* 
Andjadgmeiit was given for the plaintiff by the whole court, 
viz. the judgment of the common picas was affirmed. 




Green verj. Young. 


JN evidence upon the 'trial in an aftion upon a policy 


of infurance the cafe appeared to be, that the infurers 

agreed to infure the fhip from her arrival at in Ja-- 

ninica during her voyage to Loudon *, and an embargo was 


Tho' a (hip 
deviat in the 
courfooi” her 
voyapjc, the 
miij’’ rs arc; 


If (jovcrnmtnt 
lays an iinbargo 
Upon a Hiip 
whdclh; is 
jnfured, feize 

her’ into thelllip by the government ; and afterwards they 

ihlp, theinfurcr^' feizedthe fhif, and converted her into a firefliip and offer- 
are anf^verable p^y the owners. And the queftion was, if this would 

thcjiYurc^^^ excufe the infurers? And cliief juft ice feemed to in- 
fnftaihedthereby. cHne, that it Would not, and <that this was within the 
word?, detention of princes, lAc. bdt he gave no abfolute 
opinion, becaiife the caufc was referred to the three fore- 
men of the Jury. In the fame cafe he faid, that if a poli- 
cy of aflurance be made to begin from the departure of the 
fhipfrorn England until ^c. and after the departure da- 
mage happais, £ 5 V. and then the ftiip deviates; though the 
polfcy is difeharged from the time of the deviation, yet for 
the damages fuftained before the deviation, the infurers 
fliall make fatisfaftionlotheinfured. * 

rcfponnblc for 

any damage which happened before the deviation. S. C. Salk. 444. vidcStr. i249.Dougl. 16. 

Tilly w//. Richardfon. 

S. C. Salk, 97.butno judgment given, 7 Mod. i2o. 

jylCH/lRDSO.V brought an aftion againft Tilly war- 
den of the prifon of the Fleet in C. B. for a debt due to 
him U'omJi/Iy^ and recovered there; upon which Tilly 
brought a writ of error upon the judgment of the common 
pK iis returnable /;/ /i. R. to which bail was put in, and the 
indgment of the common pleas was affirmed. Then 77 /i^ 
or<night another writ of error upon the judgment of the 
king’s bench, returnable in parliameht. And Mr. Broderick 
moved*, that the laft writ of error might be allowed without 
puiihig in bail ; becaufe the bail upon the firft writ of error 
WuS luffieient to fecure the plaintiff for what damages he 
might fufter by the delay, and for his cofts. And he laid, 
Vu'S this cafe was not within the ftatutc, which requires 
bail upon errors Sed curia contra^ T]\?Lt new bail muft be 
put in; for the king’s bench cannot take notice, whether 
b:dl was put in in the common pleas or not. For if no bail 
was put in there, yet the king’s bench would proceed upon 
the writ 4 of error ; becaufe the not giving bail does not hin- 
der the proceedings upon the writ of errot, but onlyhinderi 
the wri t of error from being a Juperfedeas to the execution* 


If awiifof error 
is upon 

a judjonent of 
aflir;n.inf:c, if 
hnilvv.i'- rap nine 
upon the, fiTit 
writ of error, 
tlio’ it put 
ll, f>\ ill bail 
ffi.iil bo put in 
upo)i tlif :a\, 

R. ,0.0. SMod. 
79. Str. 527 
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Peers verf. Henriques. 


Peers verf. Henriques. AntBfR’’Rot. 

46. 

S, C. 7 Mod. 1114. 

A Sfumpftt upon fcveral promifes, one of which was upon 

an injimul cornputaffit for lOlL iffc. As to 95/* aniwera parr on- 

defendant pleaded a good plea in barjt^'r. but omitted ^ 
give an anfwer to the refiduc. Upon which 

replied and offered an ifluc to the matter pleaded in bar. antwers) the pJca 
The defendant demurred. And per curuim^ tlic whole is and omits taking 
difeontinued ; for the plaintiff fhould have taken judgment 
by ;//7 <^7V/V for that which was omitted in the plea in bar. 

But Mr. Eyre for the plaintiff objected, that t^e defendant plea did net Im- 

could not fever the lOi/. in his plea ; becaufc it was in 

infmiul computaffet^ which was intire. But/>tT HAt chief 

juftice, notwithftanding that, the defendant might plead 

payment to part, and other^ matter to the refiduc. ami uT ' 

thii'j Cited. 

In a count npon an Infimul coinputaiTet, the defendant may plead as to part of the inun-.y n.cn* 
tioned In the count 

Bennet verf. Verdun. 

jNdfbitatus ajjunipfit., for that, that the defendant being aCu^.'nfit thf”* 

‘^indebted to the plaintiff in 28/. of money Hifpaniolae^ 

a(jinnpftt\o pay it, Upon non ajjumpjit pleaded, the ver- 

^di£l was for the plaintiff. And Mr. Branthwnitcmovtd in 

arreft of judgment, that the plaintiff ought to have fiiid, info much fo- 

ad valorem^ ^V. it being foreign coin. For the deft ndant r^ign money, 

cannot be indebted in foreign coin no more than in hog^ y aiu utfiiewing 

he, Sed non allocatur. For amaii may be indebted in hoa:s, 

he, but in fuch cafe the a6lion muft be brought in the dc- 1 ifVpooh- 

tinet only, not in the debet and dethict. Farther there is a jcc'^loncan be 

verdift here, and therefore all the court Held it good. But 

afterwards judgment was arrefted, bccmle the plaintiff vcrdia. 

brought this a£lion for money due to hlmfelf in his own a man canrot 

right, and alfo for another fum in another count due to own 

him as executor to 7 . S, which cannot be joined. 

J J cutor m ihc 

fame a<fl-iOn, 

R. acc. 10 Mod. 315. ti Modjij96. Show, 3^^, i Salk, i pi. 10 1 Wilf. 171, Str. i27i» 
D. acc. 1 T. R.489. Videjenk. Z96. pi. 49. Hob. 8S. 10 Mod. 170 & iiMod. 19* , 


Hart. veTf Langfitt 

S, C, 7 Mod, 148, 

I Ndrhitatm ajjumpfit upon fevcral promifes. ^ I'here were 

eight counts in the declaration. As to four the defend nurfmga/tiang.T 
ant pleaded non affumpfit ; and as to the other four the de~ 
fendant demurred by the advice of Mr. Serjeant 982, 

And the firft exception that Mr, Raymorul took to the firfi a iran cannot 
count was, that it was an indebitatus ajfimipjiu for thar, i?, the fame dc 

-c I.U atlor^c lt:man( • 

’ fcvci A faTlsiiun'onc^ foi ujc fa iic thing. 

tiiat 
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Hart that the defendant being indebted to the plaintiff in 'lot* 
IajicVitt. nutriendo cujujdam Edvardl Langfitt inf antis by the plain- 
tiff at the requeft of the defendant, he aflumed to pay ; 
and that an action would well lie upon a collateral proaiife, 
but not indebitatus ajfumpfity bccaufe it will not raife a debt. 
And to prove that, he cited Moor 701, pL 975. Indebitatus 
ajjuinpfit^ in coniideration that the plaintiff would fell to D, 
the defendant’s fa6for, at the inftance of the defendant, 
two hundred hogs to the ufe of the defendant ; adjudged, 
debt did not lie, in error brought. Cro. Can 107, 193. 
and 1 Roll. abr. 549. Lit F. pL 2. Cogan v Green 2 Ventr, 
36. Rozer v. rozer. Sed non allocatur. For per totam 
curiam^ it will raife a debt ; for if A comes into the (hop 
of B. and fays to him, deliver fuch goods to C. and I will 
mb. poft pay you ; this will raife a debt in A. and C. is not to pay 
ante 224^, and goods, nor is he liable to B. for it is a gift from A. 

tlic cafes’thcre to C. and a debt for them frbm A. to B. And the cafes 
%.itcd2. T. R. I. cited depend upon a repugnancy fli the declaration, for the 
declaration is of a fale to a third perfon, and he is liable ; 
and the defendant is only a guarantee, and it is only a col- 
lateral promife in him. And as to the cafe in Cro. Car. 
J93. Sands V. (by which authority ferjeant Jgar 

was induced to demur) Holt laid, that the attorney had a 
remedy againft the party for whom he adted, notwithftand- 
ing that he was employed by the defendant. 7 'he excep- 
tion to the three other counts was, that they wefe for the 
fame time of nurfing, and yet he declared upon feveral 
agreements, viz. one for three (hillings a week, another 
for two (hillings and fix-pence a week, another for two 
(hillings, and he has not faid [other] ; and it appears, 
that they were for the fame weeks. And the court held 
this exception good, bccaufe the one count falfified the 
others, and the plaintiff has contradifted himfclf. But 
upon the firft count judgment was given for the plaintiff. 
Sec Moor 864. pL 1 193. 

Regina verf^ Whiftler Seal’. 

S,C. but withfomc’fditfercncc as to the id point. 7 Mod , 129. 11 Mod 25, 

mijiler, were com\a^d upon the 3 
killdctr and M. c. 10. made againft deer fteaJers, Viz. Kolfe 

Kndshimany Stone, for the killing of five deer in the park of Sir 

Sf" f "ahlc Bijhop znd mijller, for that, that he/«/f illicite et 

to the penalties inpijle auxilians et affijlcns Rojfc et Stone m occifttmi dainarurn 
ofaiUtutcmade ilUirum in incitando et perfuadendo Rolfe et Stone toVXA the faid 
(iccomniodando eifdem Rolfe et Stone equum ettarim 
Llr. the faid purpofe. This conviftion was removed 

Vide 4 Bl.Com. king’s bench by certiorari^ and exceptions were taken to it 
54. ' by "the counfel at the bar. And they were urged feveral 

Or pei^ns aiding ^ Montaguey &c. for the defendant, and by 

J^roderick, Mr. Chejhyre, See. for the qu?en. And 

^ffcrentc?”s^Ic: 542. Holt»2i<;, AtleaR in thelaft cafe if the preamble of the ftatute takci 
aoticc of the inconvemence arifms from combinationa to kill tliem, 

the 
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the grand queftion was, whether the defendant WhtJlUr Regina 

was conviiS of any offence within the /aid adt of parlia- 

ment ? And now this term ,the judges pronounced their kistlir* 

opinions in folemn arguments, vi%^ Powell’, Pvwys, and 

Gould ]\x{i\ccs, that the convidfion was good, and ought, to 

be affirmed; and Holt chief j nil: ice, that it was bad, and 

ought to be quaftied. Gould juftice declared the reafon ot 

his opinion to be, i. Bccaufe the defendant was include I 

within the w'ofds of the aft, aiding or affixing therein. 

2, Becaufe (by him) if the faid words had been omirterl ; 
yet fince in trefpafs all perfons concerned are principals, 
the defendant fiiould be included within the words, hunt 
and kill. And as to the firfl: he faid, that if tlft words of 
the aft had been, aiding or affifting thereto, the defendant 
without doubt had been comprffed within fuch words : then 
the word Therein has tl^ . fame import as Thereto ; 
and therefore that he wascornprifed withfn the words of the 
aft. Belides which he faid, that it is apparent, that fuch 
offenders as the defendant are within the intention of the 
a6t ; and that appears from the preamble of the ftatutc, 
which recites, that there were confederacies of fuch perfons, 
and that they indemnified their aflbeiates ; and tl^n the 
ftatute inaftp, that fuch perfons olFending in fuch manner, 

(hall forfeit, That is to fay, that fuch perfons, who 

arc in ccinfcderacy and combination, and by fuch means 
tiding and affifting, &V. And as well hr, as Po-iuys., 
lelied much upon the intent of the aft. And juftice 

farther faid, that he relied much upon the word Such m the 
aft, which couples the body of the act with the preaiublc, 
and makes it of equal extent. As upon the ftatute of 3*^ 

Ji\ 8. c, 20. which difables donees in tail of the gift of 
the king from barring their iflues by common recovery, (he 
word Such in the body of the a6t refers to the preamble, 
and includes all like cafes, that is to fav, which iire fuch 
in the mifehief and inconvenience. 2 Co, 14. h, Co, tit. 

373. So where the aft of 23 //. 8. c, i, talces away clergy 
from feveral ofFendcr?, and among them from burglars, 
robbers upon the highway, and burnei^s of houfes ; and * 
then the 25 H. 8. c, 3. among other things takes away 
clergy from burglars, and robbers upon the highway, who 
do the aft in one county and then fly into another cc^wnty, 
and arc there taken with the mainer and indifted ; and ^hen 
the ftatute i Pid. 6. c, 12. enumerating feveral offences, 
t^es away clergy from tliem, but omits burncis of houfes, 
tiie:ca& of burglars and robbers in one coi^nty who fly 
into another ; and by a general claufe reftorcs clergy to ail 
ether offences, by which means clergy was reftored 
in the two cafes before ; and then 5^6 £d, 6. c, 10. 
reciting the feveral, ftatutes before mentioned,’ and farther 
the inconvenience that^clergy was reftored in the cafe of 
burglary, ^ c. committed in one county where the offender ’ 
fled and was convift in another county, which they 
Vot. II, • H could 
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Ri-fiTNA could not hiivc had, if the faid aft of 25 H, 8. c. 3. had 
Wni&Tlkr. force; it is therefore enafted, that the faid aft of 

2$ H, 8. touching the taking away of clergy from fuch 
offenders; touching fuch offcnqcs from thenceforth to be 
done, fhould ftand in full force : thefe words, fuch offenders, 
and fuch offences, muft be i,nterprcted fuch in mifehief and 
inconvqnicncc, and will extend, to take away clergy from 
burners of houfes, notwithftanding the particular recital 
of the faid particular inconvenience, ir Co, 33. Alexander 
Poultcr'*% cafe. And the ftatute 5 6 Ed, 6. is a penal 

ftatutc. And for the fame reafon here the abettors, pro- 
curers and aiders, though abfent, being equally mifehie- 
(jOsedvide vous and of ill confequence with thofe who do<ieaft, faj 
361, 362. they muft be taken to be within the ftatute ; efpecially 
Cc^m.DT' word Aid in its natural extent includes pferfons 

t ts r. j. 2 d abfent, who coiinfel, abet, as 'ihtjL ig2, .explains it. 
i d. v(i. 4. p. 2. By him, if the faid words haS been omitted, the defen- 
dant had been within the words, hunt and kill ; for in 
trefnafs, wlierc all are principals, he who abets the doing 
of a faft, is tlje doer of the faft. So in treafon, 12 Co, 
81. I'here is no difference between this cafe and felony, 
(7^ n. ;jcc. ante ^^nlcfs ' that in fdonv there may bc acceflories ; for it is a’ 
rule, that when (//) a ftatute makes a fadt fclon^, which 
x\'as not fo before, all the acceflories before and after the 
flit arc felons, 3 /«/?. 59. and confequently in a daw where 
they cruinot bc acceflories, they muft be principals. And 
, he, as well as juftice, relied ftrongly upon 13 i/. 

12, X3. where it is held, that the requefting of another to 
luint is a hunting within 3 Ed, l, c, 20 , de malefa^loribus in 
fuivcii ; Urr the commanders fhall be trefpaffers as well as the 
Very trefpaffcrvS ; and yet it is a penal law, which (hall not bc 
t.ikcii by equity. 2 Injl, 199. And Powys ]u&icc was of the 
fame opinion with GWJjufticc, though upon the arguments he 
wTis ftrongly of another opinion. And he founded his opinion 
prlucipully upon the intent of the aft, as is faid fore in the ar- 
gument of Gould Powell differed from his 

brothers, in their conftruftion made by the preamble. 
For (by him) being a penal law, it cannot be taken by 
equity. But he was of opinion that this conviftion 
was good, becaufe the defendant was comprehended within 
the very wxirds of the aft. For (by him) he is a hunter, 
killer, c5V. in conftruftion, of law ; and upon i flue joined 
vvjietbicr he was fuch or iiot, this evidence (hewn in the 
I oiiviftion would pnaintain that he was, And (by him) 
the diftinftlon made, where the penalty is annexed to the 
offence, and where to the perfon. offending, which governs 
tlie cafe of Evans v. Finchj Cro, Car, 437. is nice ; for 
whereas the ftatute of Wejim. 2. 13 Ed, I. c, 34. enafts 
that -if a man ravilhes a woman, £sfr. he fliall be a felon; 
nevcrthelefs the perfons aiding and abetting are ravifliers; 
and yet there is nothing that can be a more perfonal aft 
than that; the fame Jaw of a woman aiding, though ihe is 

* incapable 
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incapable of doing the hA. So upon the aft of 3 H, 7. r. Rf.gina 
2. which makes the taking of a woman with force and 
marrying her, to be felony ; though by the faid aft the ac- 
ceffbries before the faft are made principals, yet perfons 
aiding and abetting the ravifller after the faft are felons^ So 
upon the ftatutc de malcfadiorihus in parcis^ which is a penal 
law, and by which the penalty is annexed to the perfon?^ 
as here, mifdoers in parks and pond?, £ 5 V. The firft cafe 
upon the faid ftatute was 30 Ed, i. 10. where it was ad- 
judged that no trefpafs was within the faid aft, unlcfs it was 
a trefpafs in hunting. The next cale was the $ H. 5. ji 
where the breaking the park with intent to hunt was ad- 
judged to b^ within the ftatute. Then follows jhe 23 
7. 12, 13. where it is refolded, that the rcquciling of an- 
other to hunt is a hunting within the ffatutc. Allb where Raft. tit. Forcfl. 
the 30 H, 1. f. 12. makes fuch pcifons as enter the parks of 
the king or prince, Vvdth j^xiinted faces, or kill the dcor 
there, Jelons; by a provifo in the fame aft it is enafted, 
that no perfons lhall be adjudged acccflbrics, but thofc who 
fliall abet or procure fuch offence to be done : which 
was provided to exempt acccflbrics after the faft, from 
being felons, as otherwife they would have been, notwith- 
ftanding that the perfon offending was made the felon. 

For it is always a rule, where a faft: is made felony, that 

all (a) per/ons aiding and abetting to it fhall be acceflbries, (^) Arc. Fof>. 

whether it be, that the offence js made felony, or- die per- 

fons offending felons. And for the fame reafon the procurer ^ ^ 

in trefpafs fliall be principal, fince there is (/?) no accefibry {!?) acc 4BI. 

in ffbfpafs'. As to the objeftion, that the cafe of Find) v. 36. 

Evans ^ Cro. Car, 473. and Page v. Haywood-^ Ailcyn 43, 

44. makes this difference, where (r) clergy is ta\cn away (- ) Vidt* i rk 
from the offence, and where from the perfon offending, 
and this cafe the penalty is confined to the perfon aftualfy 
doing the faft: ; he aiifwered, that the faid cafes being cafes 
of life, the judges in favour of life conftrued the fratutes 
tenderly j otherwife it feems abfiird, to take away clergy 
from him who was upon the top of the ladder, and give it to 
him that was at the bottom ; for if both had entered the room^ * 
and one of them had had money in his cuflodyat the** 
requeft of the other, both of them would have been deprived 
of their clergy. And as to the cafe of Page v. Harwood,, he 
faid, that it feemed to him, that the offence confifted in the 
manner of doing it, becriufe tlie* 5 c^?/r carried fhort da^ro-ers, 
and frequently upon differences arifing at tabic, fife. "tab- 
bed others unprovided. But in the faid cafo if A had 
given the dagger to B, it feems, that B. woul!} have been 
lyithin the aft. But (by him) the faid refolutions being in 
cafes of life, they will not be rules, to govern cafes of 
fmaller crimes. He concluded, that fince in cafes of all 
penal laws, as in. thofe which make felonies, alders and 
affiftcr^ are included, a fortiori it (hall be accordingly in . 

W 2 ' . cafes 
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^ Ktcjha cj^fes of trefpafs, whrre fuch perfons arc principal^, and 
WmiVtii* the law not being fo penal, there is not fo much 

reafento make a conftn^^lion. 

But licit chief jullicc delivered his opinion, that the 
convi(ftion was not good within the ftatute, aud therefore 
that it ought to he quafted. For (by him) this is a penal 
prnal ftatuto, and therefore ought not to be conftrued by equity ; 

nrmdaccTrlling making conftru<£lion one muft adhere to the letter, 

tothe kttf r, and and one cannot extend it to fa£ls equally criminal with 
not according to fpecjflcd in the letter, if they are not contained in it. 

That this a«5t is penal, appears by the penalty inflifted by 
it, by'th'* fubjc<Sting of offenders to a new method of pro- 
ffeution beltire a private jurifdi<5tion contrary to the ancient 
liberties of confirmed to them, by Magna Charta^ 

to be tried by their peers. Now this adl does not infli£l any 
.penalty upon the confederates concerned in the offence. 
It is true, the preamble recites, that there were combina- 
• lions, but the cnadling part of the ftatutc does not 
in^l it any penalty, but has made the offence very penal to 
the ailors, perhaps by reafon of thefe confederacies. But 
fuicc tiie ait has not infliiled punictment upon them, wc 
ought not. For one may imagine with great reafon, that 
iince the ftatutc mentions confederates, and does not infliit 
pLinifhmc.Mt, that it did not intend that thcyfhould bcpunifli- 
<'d, but only the aitors. The words of the ait are, Riders and 
thtrcln. Now that is the adtors thcmfelves j and 
if tilt* ail had intended confederates', it would have faid 
. tiicreto. A man who provides a horfe to rob a park, is an 
aide r ot thc‘ faci, but not ni the doing of the fact. In an 
iiulicimciji againft the abtttor they always fay, that he 
-iwunU fomfortain ft uuxi/ians<, f^V. but in the indict- 

n *>. HKiit of t.ic acceffory tlicy lay, that he before the fail 

ionlnhlt^ ?na7ulavti^ procuravity et ahbettavit y or that he 
after the fail rnrpity auxiliavity et comfortavit : and by the 
uhl<>awj> ^ ^ firfl they mean aiders and aflifters ; therefore if a ftatute 
tT^iio-n takes away clergy fiom aiders and abettors, yet accellb- 
; ‘ersa./’ ab N lies fliall ha\ c tlieii* clergy. See this difference in this in- 

abbettor inid an acceffory, Diery r86. 

Object'on. I'hat this offence is of an inferior nature, 
aad therefore all aic principals. 

Anfwer. If the penalty had been inflidled upon all the 
tidpartcis, it had included all, bccaufc all arc included 
v/ithin the denomination cf trefpaffers. But here the pc- 
Hcdty IS infliclod upon perfons by a particular defeription ; 
r'ui thr*t IS the true reafon of the cafes adjudged upon the 
ii »ti:te ae defaSiorihus in parcisy becaufe penalty is 
rnvie infiiil^d upon the trefpaffers in parks, which 
lonipriils ad. But if the faid ftatutc ^l^impofed a 

. penalty 
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penalty upon the hunters and chafers, £ 5 V, or any other of* 
fender by particular defeription ; no body had been within 
the faid ftatu^c, but thofe particularly deferibed. And he 
relied ftrongly upon the cafe of Evans and Finchy as ftrong 
in point, which he had feen upon the roll ; and he put it at 
large as it is there, which agrees with the report of it in Cro. 
Car. 473. Evans went up a ladder to the window of Mr. 
Audlcf’^ chamber, and broke it and took it out 40/. Finch 
flood watching at the foot of the ladder, and ailiftcd the 
doing of the felony ; it was held, that Finch fhould have 
his clergy neftwithflanding the 39 E. c. 15. which takes 
away clergy from men convifl: of the feloniout taking ot 
goods, of the value of 5;. (Ac, out of any manfion 
lioufe, (Ac, no perfon being in* it. Now j£W;?r 'and Finch 
were principals in the felony^, but becaufe clergy was not 
taken away from the oflF^ic^, but from the perfon taking, 
bV. the ftatute was reftrained. to the letter, viz, to the 
perfons actually taking. But if clergy had been taken 
away from the offence, as in cafe of robbery upon the 
highway 5 he who flood at the end of the way to watch, 
fhall not have his clergy, no more than he who actually did 
the robbery, 

Objeftion. If a fift, which at common law was but 
trcfpafs, hf made felony ^ or if felony be made treafon ; 
the procurers are felons or traitors : and by parity of rea- 
ibn they ought to be included within this law, 

Anfwer. That in the cafes cited the nature of the crime 
is altered, and it is made a crime af another fpecies ; and 
therefore the perfons concerned in it caniid: be ^trefpaflcrs 
or felons, but felons or traitors. He cited alfo the cafe 
of Page and HarxOood^ as a cafe founded upon the fame 
reafon as that of Finch and Evans^ and corroboratinf>- it. 
Therefore the ftatute in the prefent cafe deferibing parti- 
cularly, what perfons fhall be punifhed, viz, courftrs, 
hunters, (Ac, it fhall not be extended to any perfon, who 
cannot be comprifed within the defeription, within which 
(as is aforefaid) the defendant is not. He was of opinion^ 
that the conviftion ought to have been quaflicd. But by 
jthc opiinon of the other three judges it was confirmed. 
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Foxwortliy’s Cafe. 

S. C. 7 Mod. 153. Salk. 500. 521. 


If a rmn Is at- 
tainted of felony 
and pardoned on 
condition <rf 
tranfforting 
h-niftlf within 
a d 
lii.s xivililois 
/hau not be pcr- 
n lilted to diargo 
!i'ni with cit' J 
lions, vide 1 
Wiif. I a*;. 


T^Oxiccrthy being attainted of felony, was brought into 
^ the king's bench, in order to plead a pardon granted 
liim‘'by ihc.quccn, upon condition that he fhould go beyond 
the fea within a time prefixed, and there abide, &r. And 
apLer allowance of pardon, the creditors of Foxworthy 
moved the king’s bench, that they might liave leave to 
charge him with civil adbions, as hicnJiodi^i^arefcaUtma-- 
rrj\'(\idiie..^ it’dt the motion was denied by the court, bc- 
caufe it would deteat the eftedt of the qqeen’s pardon, by 
rendering Foxworthy incapable of performing the condition 
of going beyond the fea ; and if he had not been pardoned, 
the attainder would have dpntiiiued, and Foxworthy had 
been hanged; and there is no realon, why the pardon 
fhctild put the creditors in a better condition than they 
would have been without it, to the prejudice of the party 
for the benefit of whom it was granted. 


Rfglna verf Chalice, mayor of Thetfotd. 

C. Salk. 192. 3 Salk. 103. Holt 171. 

Acorponrtion’. A ManfJatmis was direfted to the corporation of Tbetford., 
rciuin to a man- to command them to reftore an alderman. To 
dainus netd not a return was made in the name of the corporatioh, 

the common fcal. but under thejr common feal, nor under the hand 

of the mayor. Upon which the party grieved, having 
^ brought his a£lion for a falfe return, and fearing that he 

" fnould Jiot have fufficient evidence, /to prove that this re- 

turn was made by the corporation, moved by 
(wlio promoted this difpute, the fuccefs of his eleftion to 
be burgefs there depending much upon it) the lall day of 
tills term, that this return fliould not be received without 
the fcal of the corporation, or a figning by the mayor. But 
it was denied per curiam. For upon fearch of precedents, 
Or ric;n«d by the there arc many returns made by corporations as here. And 
he id 01 the cor- curiam^ the fcal of the cor{>oration is not necefiary to be 
poiiKi r, v'lr.c this aft being upon recoi J will bind the 

corporati(;r!, though not fcaled with their common feal ; 
contra of afts dvmc by them in pals. I'hc city of London 
every year make a warrant of attorney for the city in the 
king's l)cnoh I without fiQ:nine: or fealine it. And if an 
actioii be k'lviught agalntt the corporation, they will be 
(a) ci'lf'ppcd to fay, that this was not their return, becaufe 
it is F.iiil, Rtfponfio majoris., upon record. They held 
alfo, t]\?x the mayor is not obliged to fuhfcrlbe his name; 
for at common law no officers were obliged to fign their 
returns. The ftatiitc of Tcr/f J 2 AV. 2. y/. i. c. 5. obliges 
fhci jfiSj to fign their rctuiT4S ; but it does not extend to any 

other 
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Other officers. A«dif the mayor procure a falfe return to be Rrgika 

made, it will be fufficient evidence againft him, that the ch\uck 
rnandamus was delivered to him, and tliat the has 
fuch a return made ; and that will be preCumptive ngainft 
him, that he made that return, unlefs he fliews the contra- 
ry. For the mayor, or any other member of the coi poni- 
tion, or other, who fliall proclire a falfe return to be made, 
are liable in 'their private capacity. See Enfield Hills, 

2 Lev, 236. 


Bennet verf. Purcell, 

Pleadings poll vol. 3. p. 14. 


Intr. Mic. i 
Ann. B.R. 
Rot. 313, 


I N cafe upon fevcral promifes brought againft the dc- In an aaion by 
fendant by the name of Tobias Purcell armtger^ the dc- theplain- 
fcndant {a) pleaded in abaterflent, that Tobias Purcell verfus defendant one 
quern billa exhibita eft per^nomen Tobiae Pinrell armigeri is a addition, and 
gentleman, and not efquire. The plaintiff replied, that a 

the defendant habitus et reput at us fuit as well an efquire as a addition^ 
gentleman ; and then he goes on with a long hiftory, that i)iaintiff mny 
he was an efquire tarn rations dignitatis fuae et parent el a c fed that he 
praefertim dignifftmae occupaiionis^ tsfr. To which^tiie dc- 
fendant demurred. ^ And Mr. Broderick for the defendant m°en(Um«Tin 
argued, ^that the plaintiff ought to have replied pofitivcly, the mu. 
that the .defendant was an efquire, and not a gentleman ; 54 - 

* and that the alleging it with a habitus et reputatus fuit w'as 
not good, becaufe the addition ought to be the true addi- 1911. 6. ^j. 
tion, and not maintained with a habitus et reputatus^ iSc, 
only. And Powell juftioc feemed to be of that opinion. 

But Holt chief juftice held, that in thefc cafes. the addition 
was only a defeription of the perfon ; and common repu- 
tation was fufficient for it, the fuit being by bill. But It 
would have been otherwife upon original, upon which pro- 
cefs of outlawry lies j bccaufe the ftatute of 1/1?. 5./. 5. 
requires an addition in fuch cafe. And judgment 
given,’ that the defendant anfwer over. 


(tfj Vide 11 Mwd. 211* 


Odes verf,- Woodward, Ante 766. 

U PON the report of Mr. Ckrk the fecoiuiary, ini's 
cafe appearing to be, sfS w'ss faid before, ;;u6.' A'ii. 
ferjeant Hooper, (^c. moved the court, that tlii:; iudemcin 
might be vacated ; i. Becaufe by the death of Dr. 
ward the authority was revoked, and fotliAewas no war- 
rant, to enter this judgment. 2. Becaufe finee now the 
ftatute of frhuds, 29 Car. 2. c. 3. has dirc6tcd, that the 

dav- 
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day of the fis:nin£ of the judgment fhall be entred upon the 
roll, it will appear upon the record, that 
the judgment was hgiied after the death of the defendant 
aiidi theiefoi e cannot relate to the foregoing term. Sed non 
cilccniur. For, per cuAanij as to the objedfion of the re- 
vocation of the authority ; a man, after he has given a war- 
rant t9 enter a judgment, cannot revoke it, by the courfe 
of the court 5 and if he endeavour to revoke it, yet not- 
withftanding the court of king’s bench will give leave to 
the plalntift, to enter the judgment. And as to the objec- 
tion of iigning, •fffr. that will not alter t\ic cafe ; bccaufc 
the judgment, notwithftanding the ftatuti? of 29 Car. 2. 
will be a jtidgmcnt of the preceding term y though it will 
not affect purchafers, but from the figning. And they held, 
that the pradticc, to enter judgments in a vacation as of 
the term precedent, is ujidcnwblc, and they will be good 
judgments of the precedent term.# As if A. recovers judg- 
ment againft B. E, dies in the vacation within the year ; 
at the end of \t A, may fue a fieri facias as of the precedent 
R.acc^a^te term, and {a) levy the goods of B. in the hands of his cxe- 
599. n. ' cutors. So if a fine be acknowledged before commiflioners 
Vjdt* 2 Vent, in the country in the long vacation, and before the next 
the conuior dies; though no writ of covenanf was 
6 .a ez.4 I. king’s filver entred ; yet the common picas will 

perii'iit the conufec to enter the fine as of the Trinity term 
preceding. But in this cafe upon inquiry it appeared, that 
the roll upon which the judgment was entred, was nof* 
brought into the office till after the eflbin day of the fubfe- 
quent term : and. for (i) that reafon the court refufed to 
permit the r6ll to be filed, fince purchafers or others might 
be picjudiccd by it. And they held, that by the courfe of 
the court all rolls of the former term ought to be brought 
into the office before the tflbin day of the fubfequent term ; 
and ought to be bound in the bundle of rolls of the former 
tt rm ; and that is the reafon, why all adls before the effoin 
day of the fubfequent term are looked upon as the adts of 
the term precedent. And a roll cannot be brought in and 
filed with pofi termimm without leave of the court. 

{c) According; to ihc report in Salk. S7. % Salk. 116, tbc Judgment was not doequeted^ 
and that was one of the reafons why tfie court refufed to permit the ftUng of the roll. 


A prohlhlrion 
lhali nor he 
r'rantf'jfl roa i'uit 
) otlie fpli ltual 
court for brawl- 
i If and Hi. king 
in the bclfrey 
upon afudgef- 
non that the 
p'rty went 
i hither as a 
p -ace ofhfcr to 
jf'jppoa* .'iriot 


Wenir.oiith ve 7 'J. Collins. 

R. Robert Eyre moved, to have a prohibition grant - 
^iL ed to the ecclefiaftical court, to flay a fuit there 
againft JFcnmuth^^ for brawling in the helfrey, and ftriking 
a man there, upon fuggeftion ofthe flatute of 5 £sf 6 Ed. 6. 
c. 4. and alleging, that all ftatutes are conllruable by the 
common lavt , aiid that JVenmouth came there as mayor to 
fuppiefs a riot. Bu: the court (abfente chief juftict) 
denied a i^rohibiticn, bccaufe this offence was conufcble in 

the 
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the ecclefiaftical court before this ftatute, rationeloci\ and Wenmovth 
that the Hatute, though it provides a penalty, does not alter Colmni. 
the jurifdidtion. 

HoIIingfliead’s Cafe. 

5 . C. Salk. 351. 


T^OllingfI)ead was brought into the king’s bench upon a 
^ habeas corpus ; and the return was, that flie was commit-^ 
ted by commiffioners of bankrupts, for refuiing to be cxahiin- 
ed by them ; and the conclufion of the warrant of commit- 
ment was, thatlhqftiould remain in cuftody, until (he fliould 
be otherwife difeharged by due courfe of law. And by rca- 
foil of this conclufion the court held the commitment to be 
ill, and difeharged the defendant ; becaufe the power given 
by the ftatute i Jac. i. r. 15.“* is to commit the party, un- 
til he fubmit himfclf to the ^ommifliofiers, and fliall be by 
them examined. And th<ire is no mention made, of being 
difeharged by due courfe of law. And for this exception 
Braey^ committed forfuch account, was difeharged* Mich, 
S WilL 3. 1696. Jntc^ 99, 


It commiiTfin^rg 
of bankrupts 
commit a party 
for reliifing to 
be examined, 
they cannot 
ciire<Jf that he 
fliali remain in 
curtody until lit 
fhall be jf- 
charged I y due 
courie of law. 

acc. ante 
100. videCarth. 
152, J 53 - 
1105. 


Geery ve?^. Hopkins. 

T H E plaintifF brought an aftion againft the defendant a man in exe- 
for money received to his ufe, and upon other pro- cution in the 

mifes. And the queftion arofe upon the acceptance of , 

rTi/i ni i~;i r I may be biouglit 

one of Mr. Shepherd xm goldfmith s notes, who was become up to ciuiidhaii 

•bankrupt, Jsfr. And notice for trial being given, Mr. Ray - to givccv.dencc 

mond moved, i. For a habeas corpus ad tejilficandum^ to bring ^or^us 

Shepherd owX of the Marjhalfeay where he was in execution, candum! ^ ' 

to Guildhall ; which was granted. 2. To have a rule, th^ 

thecafh-book of the old EaJ} India company, keptbytheiL 

treafurer, and alfo their transfer-book, and alfo a note of 

acceptance of 1000/. bank-ftock figned by the defendant, 

kept by the accountant of the company, fliould be brought 

to the trial at the plaintifF’s expence. And it was granted. 

For per Holt chief jufticc, if the bank deal in transfer of 

their flock, and that cannot be done by any other means bec^^ipeiledto 

than by entry made in their books, it is v,ciy rcafbnable at a trial 

that they fhould be prodi^ced for the benefit of the party, , 

as well as corporation bopks, isrV. s. b. 7 Mod.* 

ard any ^ 

ntotes they may have of the acceptance of bank flock figncd by the party applying for the pro- 
dndtipn. ^ 

Bird verf. Major. 

U PON an iflTne directed in cnancery, to be tried be- If a new aft 
fore the lord chief jufticc Holt for his* opinion, tlK^ 
caft upon the trial before him at Guildhall for fitiing after f' of 

perfons liaWe to be bankrupts who were not before within the bankrupt laws, tl-ey may be 
made bankrupts :n ^cfpc^f of any a^ls which were b for« aff s of bankruptcy. A an - 0 not iiai 4 * 

' to be a bankrupt in refpeft of a fharc which he has ih the ftock of a private tradir.s lutcrnity. ^ 




Bird 

Major. 


On a trial in an 
a611on on a bond, 
if the bond was 
admitted by the 
pleas, the plain- 
tiff need not 
prove the fpeci- 
fitatjon. 

V'ide ante 324, 
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this term appeared to be thus. A ferivener, who was not 
liable* to be a bankrupt before the ftatute of 21 Jac. i. r. ig, 
committed an a£l, which was made an adT: of bankruptcy 
by the ftatute of 1 Jac. i. r. 15. vi%^ abfeonding^j^ ^V. and 
he had alfo a fliarc in the ftationers company. And the 
queftion was, whether he was not a bankrupt by that ? And 
Holt cMiti juftice held, that fince the 21 Jac. i. r. 19. had 
made a ferivener liable to be a bankrupt, it had fubjcdled 
him to all the old afts, which by the former ftatiites made 
a man a bankrupt, as well as to the adts mentioned in the 
ftatute of 21 yac. I. r. 19. But as to the fliare in the 
ftationers company, he feemed to incline, that that would 
not make 4 fiim a bankrupt. See for that the 13 ^ 14 
Car* 2. r. 24. where it enadls, that the having a lhare in 
the Eajl India company, dsrV. will not make a man a bank- 
rupt. And a judgment givei^to the contrary in 1653, was 
by the faid adt declared lllegah cBut the lord keeper held 
the ferivener to be a bankrupt by both the points. Upon 
the importunity of the counfel it was referved as a cafe, as 
to both points, for the further confideratioa of the chief 
juftice. 


Puered verf. Duncombe. 

E B T upon bond of 1400/. The defendant pleaded 
ILJ^ the ftatute of ufury. And upon the trial of it, iflue 
being joined before Trover chief juftice of the common 

S leas, the fitting after this term at the queftion 

^as, whether the plaintiff fhould be compelled to give in 
*^vidence a fpecification ? And this point was referved for 
his opinion at his chambers. Where afterwards it was ar- 
gued by ferjeant Hooper for the plaintiff, and by Mr. Ray- 
mo72d for the defendant. And he held clearly the negative : 
bccaufe the bond v/as admitted by the plea ; and where the 
p^rty is not bound to give the bond in evidence j he is not 
bound to give in evidence th^ fpecification. And the poflea 
was delivered to the plaintiff. 
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. Intr. HIU. 

Weft verf. Sutton. Ann. b. r. 

J Rot, 504 

T H E plaintiff fued a upon, a, judgment 

in aflize obtained againft the defendant} for the tij^ plaintiff is 
office of marlhal in the king’s ben«h. The de- an alien enemy 
fendant pleaded in abateinent, ' that the plaintiff was an 
alien enemy} &c. ^he ^plaintiff replied fhat he was jigena ought to 
indigenot horn at Wefiminjier^ et hoc paratus eli verifeare. conclude to the 
The defendant demurred, and (hewed for caufe, that the 
plaintiff ought to have concluded his replication to the ’ 

country. And of that opinion was Holt chief jufticc, be- 
caufe every plea concerning the perfon pleaded in abate- ,,73, 
ment} i? triable where the aftion is brought; bift where 1504- Salk- 
fuch plea is pleaded in bar of the a(Sl:ion} the ( a) venue 555 - P'- *• 

(hall b^’alledged, and it (hall conclude with an averment ; 
becaufe fuch°plea is not to the perfon, but pleaded to the ^'aftire facias 
right. But by the whole court the plea is ill, becaufe this upon a judgment 
matter ought to have been pleaded in the original a6lion. recovered by the 
For now the plaintiff being admitted to be able to recover salkTL Holt 3. 
judgment, he cannot be difabicd from having execution vide Cro. El. 
upon it by matter precedent to the jud^ent." And there- pi. 7. 
fore refpondes oujier was awarded. Then the defendant A man who 
pleaded in bar to the feire facias^ that after the judgment ca^ot m^kca ' 
obtained by the plaintiff, the defendant waived the poffef- Icafe ol' it befojrc 
fion, and the plaintiff entered, and made a leafe of it for !'• tnurs upon 
five years to the defendant, &c. The plaintiff replied, pro- 
teJlando'dxiX he was never feifed of it fince the judgment; and tk- books 
for plea he faid, that the defendant always continued in thue cited, 
pofleffion, ahfque hoc that he waived it, &c. The defendant 
demurred. And adjudged for the plaintiff; i. Becaufe a parol, vide 29 
leafe made by a man before entry after recovery is void. tiar. a. c. 3. 

2. This being an office, the demife by parol is void, 

Mr. for the defen^nt tt)ok exception to the \vrit by^ovi^nahnay' 

ofyc*Veyff«Vrr, becaufe it being grounded upon ajudgmentlicmadcrc- 

in aflize, which is an original, ought to have been re- V™ 

y * caycaram.R. 

cent. poH 1417, 

(d*) S. P. Salk. a, Holt 3. D.acc. poft 1173,1243. vide pollioi4. 1504. Str.r;. 


tur liable 
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WitT 

turnablc uhicunqncy whereas this was retui^nable at a da^ 
Sutton certain. But chief juflice, it is good the one waX 

Sfirefaci3, ,on plaintifF, 

1 juc!gm«/it iu aHizc rtiurnable at W«flmInAcr at a day certain, Is good. 

Regina verf. Summers. 

S. C* Salk. 55. 3 Salk. 104. 

U P O N a motion to aggravate the^ fine after the dc-^ 
fendant, being convidt of a riot and trefpafs, had 
been before the mafter, and cofts had been taxed, the court 
fa id, that this motion was not regular, after the defendant 
had been btfore the mafter, and the profecutor had been 
confidered by him in cofts And therefore the^ fiiid, that 
if Mr. Eyre^ v^ ho moved it, infilled to have the hne aggra- 
. vated, they would fet afide the cofts taxed. 

% 

Adams verf. Ter re-ten ants of Savage. 

Plc.-tdings and fpecial VerdLft, Lill. Entr. 398 . 

A Set re foctas was fued by the plaintiff as adminiftra- 
tor to y. S, upon adminiftration granted to him by 
an caatcconvc>i» arcb deacon of Dorfet^ upon a judgment recovered by 
iLfe^ wld^rtl uic inreftate againft Savage in this court. And the iflue 
to the u!e ot‘~ after pleading, was, whether Savage was feifed of tjie lands, 

Inmielf ior ^V. in fee ? Upon which the jury found a fpedal verdi£l, 

being feifed in fee, conveyed the lands by leafe 
years, rema.nder and relcafe to truftecs and their heirs, to the ufc of him- 
totheheii:, pincty-ninc years, if he Ihould fo long live, re- 

!iyf r^nuiul^ maiiider to the truftecs for twenty-five years, remainder to 
tuhU own light the ..heirs male of his body, remainder to his own right 
hCiU » t uft c;in heirs. And the queftion was, if Savage during his lift, 
not having heirs male of bis body, Ihould have a ufe refuk 
679. vide to him for his life, and fo become tenant in tail in poffcf- 
T'tarnL'. Ld. foil ; or if no ufe could refult, and then there being no 
fi'^^^^boid to fupport the continjicnt remainder to the heirs 

Ed voi. 5, 


Jintr. Mich. 1 3 
W. 3. B. R. 

R t 31S, or 

If the owner of 


male of the body of Savage^ the faid remainder would be 
^•629. ' void, and feifed in fee as before. And this was ar- 

gued by Mr. Eyre for the plaintiff, and by Mr. ferjeant 
Darnall for the defendant, Hilary'' term lall, and this term. 
And the court held, that no ufc could refult to Savage 

during his life, and therefore the remainder to the heirs 
m:.!" was void, and Savage^ feifed in fee. And their 

rcafons were, becaufe the limitations to himfelf for nine- 
ty-nine years, and to the truftecs for twenty-five years, 
Aneftate for99 thc heirs male, were new ufes and new eftates. As 
ycajs Nvitha if a man by l^ale and releafe, or by covenant to 

feifed, limit thc ufe to himfelf for life, or in tail, 
a^Ln- theft are new eftates, and not parcel of the old eftate, ac- 

tingent remaju- 

der. S, C Sulk. 679. Vide Fcame, 3d Ed. 40.210 ante 203. 313. A judgment is honum 
rotabilc in r he diocese in w hich it is given. S. C. Salk, 40. 6 Mod. 134, The courts will take 
roticcof tin* Um'»t-ofadiocefe. S. C, Salk 40. 6 Mod. 134, An adminiftration granted by 
aapecu liar, when ihtre is bonum notahllc within the province out of thc pecullaj is void. S.C. 
Salk. 40.6 Mod 134. At leaft an adniiniflrator cannot fue upon a judgment, unU ft his letters 
of adminiftration arc granted by the peifoa witlin whofe jurifdiftion ihe judgment was given. 
S* CfS.dk, 4^'* Mod. ^34 

cordiibr 
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cording to 7 Co, 13. h. Englefield^s cafe. And where in fuch Adams 
cafe upon a conveyance fuch ufes are limited, as fuppofing xcrretcTianis of 
the limitations to be good) would pafs the whole eftate, Savag?.. 

there no ufe will refult contrary to the exprefs limi- 
rations of the party. But if the limitations are void, the uiVs. k! 7* 2a!^' 
conveyance of iicceffity will fail. If a man feifed in fee ecI. vcl. 5 j.. 
convey his eftate by leafe and rcleafe to the ufe of ^^ 9 * 
himfejf for life, remainder to truftees for their lives, re- 
mainder to the h^irs of his body ; he hath an eftate tail 
in him, but he is* but tenant for life in pofleffion : other- 
wife if there had been no intcrmed.ate eftate in the truftees 
for their lives. And in the former cafe, if a man makes a 
feoffment, it is no difcontinuancc, but only •diverts the 
eftate. And for the fame reafon in this cafe, where the 
firft limitation is only for years, the remainder to the heirs 
of the body of the tenant /or years is a contingent re- 
mainder, and void, 'rhgfe are the reafons of the chief 
juftice Holt, 

And Poivell juftice faid, that there was* a difference, 
where the limitation was upon a covenant to ftand feifed, o,^upon acovel 
and where upon a leafe and releafe. For where t}^e limi- nant to' itand 
rations are to take effect out of the eftate of the covena itor, reefed, and v\>on 
v there if the limitations were fuch as could noU take effect 
immediately, or not till after the death of the covenantor, 
as in the cafe of Pybus v. Midford^ 2 Lev. 75. tlicrc the 
•law may mould the eftate remaining in the covenantor into 
an eftate for life: but "that Cvinnot be where the limitations 
are to take effcift out of the eftate of the truftees for want 
of a limitation, much Icfs againft an exprefs limitation. 

And therefore (by him) if there had been an exprefs limi- 
tation in the cafe of Pybus v. Midford^ limited to the cove- 
nantor, the judgment would have been otherwife. And 
for thefe reafons the whole court ordered laft Hilary term, 
that judgment Ihould be entred for the plaintiff, unlefs caufe 
ftiould be fliewn to the contrary the firft day of this term. 

And the firft day of this term Darnell queen's ferjeant 
{hewed for caufe, that the plaintiff could not have* judg- 
ment, becaufc it appeareckupon the Jcire facias that he was 
not intituled to it ; becaufc the adminiftration was granted 
to him by the archdeacon of Dorfet^ and therefore the grant 
of it was void ; for the judgment of this court, upon which 
xhzfche facias is founded, is notabUia, 2 If it will 
not make bona notabUia^ yet this grant ^ of adminiftration 
will be void this judgment, becaufc it l^es ou^ of the 
limits of the jurifdidion of the archdeacon of Dofk, 

Againft which it was urg|(!isl by Mr. Eyre for the plaintift; 

^that this court cannot take notice of the boundaries of di- 
ocefes; and it may be, that this court is within the arch- 
deaconry ot Dorfety for that archdeaconiy may be within 

the 
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Adams, the dioccfc of London : and this court will not intend the 

Tcrretenrats of contsary, fi nee the contrary does i}ot appear to them. But 
Savaci. per chief juftice, this court will take notice of the 

limits of ecclefiaftical jurifdiftion, which is part of the law 
of the realm, under which we live ; and confequcntly it 
will take notice, that a judgment of the king’s bench is not 
within the 'jurirdiiSfion of the archdeacon of Dorfet. And 
for this reafon the whole court held, that judgment ought 
to be given for the defendant. 


Regina verf. Watfon. 

Pleadings and verdict, port vol. 3. p. 18. 


Vide ante 804. 


T he defendant JVatfon was indifted, for that that he 
was fuch a day poflefled d a houfe in Lynn Regis ad- 
joining to the common bridge; tbit he ought to repair the 
faid houfe rationc tenurae \ but that he permitted it to be fo 
much out of repair, that it was ready to fall upon the 
queen’s fubjeds paffingover the faid bridge, Upon not 
guilty pleaded, the jury found a fpccial verdifl ; that 
IVatfon was but tenant at will of the faid houfe, and con- 
cluded with a fpecial conclufion, 'praying the judgment of 
the court, whether he were obliged ratione tenurae^ to 
repair the houfe. And after argument by Mr. Mount ague 
for the defendant, and by Mr. Weld for the queen, it was 
adjudged, that the defendant? as tenant at will only, ought 
fo repair the houfe, fo that the public be not prejudiced by 
the want of repairs; but that he is not compellable to re- 
pairs as to Ills landlord. And that is (hewn well enough in 
this indi^ment. Tke only objeftion is, that he is not 
chargeable to repair ratione tenurae ; but though that is im- 
proper, yet it (hall be intended of the pofleffion, and not of 
a fervicc. And judgment was given againft the defendant. 


ter.Mich., Turner vcrf.'Vxxxtxtt. 

Ann. B. R. 

Rot. 207. S.C. Salk. 179. Holt 156 , 

c 

A plaintiff mall E B T Upon bond. The defendant pleaded the com- 
"rdiTconiimif.' pofitioii acl. And after demurrer joined, exceptions 

after a perenip- were taken to the plea, and all over-ruled ; uiX)n which 
tory rule for judgment, 7;/// ^V. was given for the defendant. Where- 
|u^gmwntagoina moved to have leave to diifcontinuc ; 

Vide Salk. 178. and cited for I Saund. 2 Saund, 73. and 1 Sound. 
pi. 4 . Bl. 815 , 23 . leave given to difeontinue after argument of the coun- 

1 Lev. 48 . judges upon the ben^ But 

the motion was denied, ahjente Powell juftice. Bccaufe 
after a rule for judgment niftl:Pe. and then a peremptory 

rul 
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rule for judgment (as was in this czfe) Ho/t chief juftice Turnir 
faid, he never knew leave given to difeontinue. And the Turn’er, 
rule in the old books is, that if softer the exception ftirred, 
the court has pronounced their opinion, and yet the plain- 
tiff demurs ; he does it at his peril ; ^d if the exception 
be over-ruled, judgment (hall be given againft him. 


Morris Sir Richard Reynolds, 

S. C. but not fo fully Salk. 73 Holt. 81. 

moved, that an award made by arbitra- 
O tors chofen by the corlfent of the parties at^w^/>r/«r at 
Guildhah^ and whofe fubmiffion was made by roll of court 
there, and afterwards the faid rule made a rule of the 
king’s bench, might be fel^«fide, upon affidavit of the mifma- 
nagement of the arbitrators, and that they jcefufed to 
hear what the defendant could fay, after they hao^ heard the 
plaintiff. Holt chief juftice oppofed this totis viribus as 
contrary to all pradlicc, that he had known in his experi- 
ence ; which was, that in fuch cafe the integrity of the 
arbitrators (whom the parties by confent have chofen to 
be their judges) fliall never be arraigned no more than the 
integrity of any other judge. But Powell^ Pewys^ and 
Gould^ j ulfices faid, that it was abominable, to give any 
^countenance to fuch proceedings ; and that therefore they 
ought to be puniflied, becaufe they abufed the office of a 
judge. And a rule was made that they fhould attend. 
And the examination was made in court by affidavit of all 
their proceedings. And upoathat great mifmanagemcat 
appeared to be among them. 


(tf) Sed vide j 
X.ev.192. 29S. 


Upon affidavits 
that arbitrators 
appointed by 
fubmiffion under 
a rule of court 
had been guilty 
of mifcordu( 51 , 
and refufed to 
hear tlie defence 
after hearing the 
plaintiff's cafe, 
the court will 
compel them to 
attend and exa- 
mine their pro- 
ceedings, vide 
Salk. 71. pi. 4. 
Str. 30J. 3 Atk. 
644. 3 P. WU- 
Hams. t6t. 


Regina verf.Q2L.vc. 

M r. Broderick moved, that an indidlment found againft 
the defendant, for fpeaking thefe words of the pro-:, 
fecutor John Bradjhaw in audita quam plurwiorum-, viz. 
That he had made an affault upon P rtf cilia Tinfdale^ and 
had carnally known her, .without the confent of the faid 
Prifcilla "Tinfdale^ with intent to procure money from tfi^ 
faid profecutor ; fhould be quafhed : becaufe it was not 
matter, for which an indictment lies. And it was quaflied 
accordingly. 
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Regina verj. Kime. 

S. C. Salk. 357. 

A n incliftment was found againft the defendant, fof 
not working in the repair of the highways in Londoriy 
upon the 22 23 Car, 2. r. 17. f, 6. Upon not guilty 

pleaded, he was found guilty. And it was moved in arrclf 
of judgment, that it was faid in the indictment only, that 
ftx days Were appointed between fuch and fuch days for 
the work, but the particular days were not mentioned. 
And for this reafon the court held the indictment bad, 
for the appointment ought to be of fuch days in particular* 
viz, thg jttieth of April and notice ought to be 
given ac^fflifhgly ; otherwife the appointment is ilL 
Arid though it was objeCled by ferjeant Darnally that it 
was aided by the averment in the indictment, that the de- 
fendant tiot come upon an)^ of the days ; yet it was 
over ruledf'becaufc if the appointment ^was ill, the defend- 
ant was not obliged^ to come at all, And the judgment 
wasarrefted.’ 


juftiecs 6f th^ 
peace can- 
not make an 
©rdct'for parifh 
officers to fci/c 
rf t\ {' eoods of 
the putative fii- 
rhervhat they 
(tilt* Officers, 


Regina ver/i ChafFey. 


S Everal orders made by the juftices of peace in IVi/tSy 
ag? in ft the defendant, for being the putative ‘father of 
a bauard child, were removed into the king’s bench by, 
certiorari. And Mr. Braderick moved, to quafli one of 
them, v/hich was^madc by the juftices, that the church- 
'-u v/ardens and overfeers of the poor (hould feize of the de- 
ifhi^vrde fondant’s goods, what they fliould judge proper, to fecurc 
J3& 14 Car. a. the parifli fr<om the maintenance of the child; becaufc by 
c. la f. 19, 13 y 14 Car. 2., c. 1 . 2 , 7^19. they have only aiitho- 

ritytoniake an order to impower the churchwaraens and 
comptVth^"^pu- overfeers, to feize, what the juftices (hould judge^ prv^- 
tive father af a per, and not what the churchwardens, ^c, fhould judge 
proper ^r. And for this ’‘I'eafon it was quaftied. Then 
an cxxeption was taken to the original order, becaufe it 
ordered, that the defendant fhould give fccurity for payment 
thtrn for main- l;,y them impofed f6r the maintenance of the 

rfaTii^’haTo- child when it did not appear, that the defendant had dif- 
nuttetipayn^ obeyed thc Order in point of payment* And byi8£/*r. 
jo-Tnrp'art ot ii ^ order for fccurity cannojt be made, till after contempt. 
oMcr! reafon the order was quaftied as to that part, 

PIi7. c 3. 

11 an onkrof 


I'afiaixl child to 
yivefcCurityto 
pry thc money 
ordered by 


and v/as confirmed as to thc refidue. And per curiam^ 
when an onfor is confirmed in this court, an attachment 
lies for non-performance of it ; and therefore this court will 
not take fccurity of the party for performance of it.' But 
if the original order had been at the feflions, not removed 
hither, the court would have taken fecurity of him, to ap- 
j)car there. 

pured father to give fccurity to appear at the feflions, S. C. 3 Salk. 66. But if the original order 
> email!* at thc feflions, and an order of feflions confirming it is quaflied, thc court ofB.R. wil 
compel diim to give fuch fccurity, S, C. 3 Salk. 66. < 


filationib ic- 
luovcd 

into tht king’o 
bench and 
qua/hed, the 
court will not 
compel tjic re- 
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Lapiere verj. Sir John Germain, knight and 
baronet and the duchets of Norwlk. 

S. C. 3*^S(iJk. 235. 

I N cafe agalnft the defendants. Sir John iri the declara- a title of dignity 
tion was fued only by the title of baronet* I'he defen- is part of the 
dant pleaded , in abatement, that he was knight and baronet. 

The plaintiff" replied that he was baronet taniuni^ and offered it, s. c. Holt 
iflue 5 which was joined. And thereupon Mr. Raymond 493* Salk. 5c. 
moved, to have leave to amend upon payniem oi cofts, ai\d ^nd fcrth«°^* 
to make the declaration [knight and baroh|^;^l being in books there cited 
paper. But it was denied, becaufe there was nothing by poft 1014. 
which this amendment cotddjbe made, the latitat not being 
To. And though all was jn paper, yet the defendant had eveTwhen de- 
• taken advantage of this flip. And therefore the court fendam in a fult 
would not make a rule for the amendment. Then Mr. 

Raymond was informed, that the latitat was knight only 5 
and therefore he prayed leave, to make the declaration The title of ba- 
agreeable to the latitat ; urging that the omifRon of baronet ^ 
in this cafe, being a'fuit by bill, was not material ; becaufe jnaTit^ bill 
baronet is not part of the name, as (a) knight is. And no amendment 
(h) fuits Jby bill are not within the ftatute of additions. 

And Powell juftice feemed to be of that opinion, fayibg that name oftlK 
the books warrant fuch a difference. And he cited 32 H, defendant after 
6. 30. a. which fays, that a baron has no need to be has pleaded a 
named but as knight or efquirein a writ. * Holt chief juftice ^at^nent^un 
agreed with the faid cafe, but faid that the reafon of it was, icfs the amend- 
that then barons were fo by tenure, and were Summoned nient is war- 
to parliament by writ j and were not then created by letters '’^nted by the 
patent as at this day I but that then the law was otherwife ^JhkVhe w^s 
of titles of dignity, is of earl, which was part of the name, brought into 
And now it is otherwife of barons, when they\re created 
by letters patent; for now it is a title of dignity, and par- ^ ‘ 
cel of the name. The fame law of baronet, which is made 
a title of dignity by letters patent, and therefore a baronet 
’ ought to be nanied fo in ^{judicial proceedings, otherwife 
they will abate. And it is no objeftion, that it is a new 
title; for fo is vifeount, begun in the time of Henry 6 , 
marquis in the time of Richard 2. and duke in Edward 3. 

And though they are new title?, they fliall be named fo in 
all proceedings againft them. 7 'heii he moved, that the 
bill might be abated for^ their own expediti«)n. And it 
was granted. * 

(a) Vide ante 303. and the book# th^rc cited.'' (^) R.acc. Salk. 7. 1. 

la Mod. zit. Semb. acc.ante 849. 
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tntr. Mich, n 
Witt. 3. 6 . R. 
Rot. 263, 


Tonkin v^rf. Croker. 


Pleadings and 
vcrdifl Lut\v. 
izii.poftvol. 
3*P^«4* 

A court baron 
mu ft be held 
from three 
weeks to three 


called in the * 
ftatement “tne 
court of the 
manor.** 

Such court may 
by cuftombe 
held before the 
fteward. 

The lord may 


S. Lutw. taiy 45a* Salk. 604. 

E rror Cl R. Tonkin brought replevin of a braf» 
pan taken by the defendant in a place called The 
Kiuhtn^ apudparochiam St Agna in CormuaL The defen- 
dants -as bailiffs of JVilliam Mohun'Q{quire make conufance 
of the taking, for that that they fay, that before the time, 
Wr. one tiugh Tonkin c{(\me was feifed of one mefluage, 
^c. wheroof the place, 6fr. is, and the fame time when 
weeks, fed vide (Jc, was parcel, in fee ; and that he held the faid mefluage, 
f^iti William Mohun ut de manerio fuo de 
isftated to be by fealty, rent of 41. per ant^umy necnonper fervittum fact- 
htldothcrwifc endi feiiam ad curiam’ manerii pr^edUii bis per annum apud 
^ intended ff^anerium illud tenendam^ fcfr. whereof the faid William Mo- 
cour^^^hoMtiT was feifed, lAe, and for 4J. for the rent aforefaid for 
one year ended Michaelmas 5 TVilL Mar, arrear, and for 
that that the fuit of court at the 'court at the faid William 
Mohun manerii fui praediHi within the manor aforefaid the 
twenty -fourth of OMefy 3 WilL Mar. for the manor 
aforefaid held /«/V infeBoy make conufance, of the taking, 
lAc. The plaintiff in bar of the conufance protej^ando that 
William Mohun was not feifed of the faid fcrviccs, trfr. for 
avowdiftraining tfie faid Hugh Tonkin held the faid mclTuagc 

whhout^flicwing William Mohun ut de manerio fuo de M, 

a j>r«fcription ibr /)dr redditum quatuor folidornmy lAc. a^^Jque hocth^t 
the court or a he held by the rent of 41, necnon per fervitium faciendi fee- 
train for lbs fuit. citnammanent praeaUti bts per annum apud manenum 

A manor cannot praedkiuniy ]>rout it is alledged in the conufanpe, tsfe. And 
txift without to this bar the defendants replied, and maintained their 
ac 7 . zRoft.^^Abr offered an iffue. And the plaintiff joined 

izi. F. |)i. 1. * iffue, and at the trial at nift prius the jury find afpecial ver- 
122. F. pi. 2. 15. di «3 that long time before the time, feV. the manor of Af. 

within mentioned was an ancient manor, whereof the faid 
William Mohun is, and at the time in which, tfr. was 
Vi.D.acc. 3T. feifed in fee; and that time ‘^^hereof, tsc. there was an 
After ^ ur has court held before the fteward of the manor /'/r per 

m tennrcUcirftJl annumy ei habuit feparales liberos teneniesy Anglice freehold 
the ifluc referred tenants, it feparales fe^atMsy Anglice fuitors, who did fuit 
tanno”fta^* 7 n Court aforefaid of th*c faid manor; and that the faid 

addi^nuffa^sl Tonkin and all his anceftors were freehold tenants of 

vide Com. Dig.* the faid manor, and held the faid meffiiage, lAc. of the 
Pleader, s. 28. fajj William Mohun and his predecelTors, lords of the faid 
manor of M, by feahy, and 4;. rent every year at the 
feaft of St Michaelxkit archangel necnon per fer- 
vitium faciendifeffarn ad curiam manerii praediSii bis per annum 
apudrnanerium Hind tenendam prout in advocatione infraferipta 
• intcrius mentmatur : and the jurors farther find, that within 

the 


zd Ed. vol. 5, 

p.i68. 
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the faicl manor of M. there is, and for twenty years hift paft 
there hath been, unus folunvnodo liber tenens^i viz. the faid 
Hugh Tonkins but that infrafcripio Uynfore quo^ tffr, necnon 
time whereof, there vverc and now arc feveral ctifto- 
mary tenants, ife, of the faid manor: then they find, that 
for rent and fervlces in arrear the defendants as bailiffs of 
the uiki tVilUam Mohun at the time in which, IS c, took^ 
y f . fedji fuper totam materidm praedlSinm the aforefaid Hugh 
Tonkin hddj by fealty, rent, and fuit of court, tV. the 
faid jurors knew not, but pray the advice of the courts et 
feV. And after (/?) feveral arguments at the bar in C. B, Vide i.iitvfi 
judgment was given for the defendants i upon which a writ 
of error was brought by the plaintiff, and the general errors 
were affigned* And it was argued at the bar feveral times 
by Darnallking^s ferjeant, Mr. Broderick Raymond^ 

for the plaintiff in error, and by Mn Cooper king’s xounfel, 

Mr. Chejhyre and Mr. Pm ker^ for the defendants in error. 

And the firft objeifion was, that the tenure found in the 
verdift varies in its nature, from that which the Conufance 
mentions, and confcquently that the verdift does not main- 
tain the ifiue; and therefore the judgment, being given for 
the defeni^ants, is erroneous, and ought to be rev4?rfed. 

And the reafons upon which the plaintiff’s counfel founded 
this objection were, becaufe the fuit to the court mentioned 
in the con^lfance muft be intended to be fuit to the court- 
baron, tenure at common law; but the fuit to the court 
found by the verdicl is cuftomary tenure, becaufe it is fuit 
to the cuftomary court. Curia mavevii muft be intended to 
be a court baron. > It is the particular ftile of the court. 4 
Injh 268. Co. Lit. 58. It is the defeription o£ a court- 
baron in: the writ framed upon Magna Chartu for affecring 
amercements impofed in a court-baron. F. N, Bt 76. d^ 
quod ipfos tenentes cum in curia ejujd:m rnanerii in viifericor^ 
diam tnciderlnt^ and this is the court, which is incident 
of common right to all manors. Farther If the court men- 
tioned in the conufance fhall be taken to be another court 
than the court-baron, viz. a cuftomary court ; then the 
conufance is ill, for want of making title to it by prefer ip- 
tion. For the law takes nopnotipe of the cuftomary court, 
without a prefeription (hewn to warrant it. And the de- 
fendants cannot juftify the taking of a diftrefsforfuit to 
a court, without a cuftoiii alio 'fliewn to diftrain for it. 

For though a diftrefs is incident of common right to all 
manner of ferviccs, Lltt. fedf. ^.^ 6 . Co. Lit. 150. b. and 
confcquently to fuit of Court ; yet for fuit to % cuftomaiy 
court, diftrefs will not be incident without a cuftom* And he 
likened it to the cafe ofheriots, where for heriot fer- 
vice the lord may diftrain, 8 Hen. 7. jo. Cro. Car. 260. 
but for (r) heriot cuftom he cannot diftrain : but may feizo 

(i^) Com. Dig. copyhold. K.ai. voha. p. 518. (cJAcq* Com. Dig. 

Copyhold. K. 15. a6«2d£d. p 520, 
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the beft beaft. though out of his fiec. Gmldjb. 97* And 
for thcfe reafons ihcv argued5 that this cottrt luentioncd in 
the conufance mult be intended a court-baron j but the 
court found in the verdid is a cuftomary court, and may be 
G;ood by prefeription, but is not the court-baron incident 
to every manor of common right, i. Becaufe it is held be- 
fore the fteward, whereas the (^z) court-baron is held before 
the fuitors. Co. Lit. Sr £/iz. 792. 4 Cb. 26# 

And as to the cafe of T. Jones 23. to the contrary, it is 
an obfeure cafe, and an unneceflary refolution there. And 
Cro. Eiiz. 791. Noy 20. Pili v. Towers. Cro. Jac. 582* 
Sir tVilliam Armyn v* Appletoffe^ Are exprefs, that {^) the 
court-baroi? cannot be held before the fteward by preferip- 
tion. 2. A prefeription is found for the court found by the 
verdifl, but a man cannot preferibe for a court-baron. 
It is ill pleading to do it/ Noy 20 . bccaufe it is in- 
cident to the manor of comnfbn right. 3. A court- 
baron muft be held from three weeks to three weeks, Co. 

58. but this in the verdidl can be held but twice in 
the year ; therefore this court in the verdift may be 
good by prefeription ; as Co. Entr. 1 1 8. though the 
court ought to be held from three wecjks to three weeks \ 
or like that in Leon. 216. Lord Cohhani and Brownes cafe. 
But it cannot be a court-baron 5 and confequently' the fuit 
in the verdi<ft differs from that in the conufance. It was 
argued farther, that if it fliould be‘ admitted, that it was 
not neceflary, to make title to the court in the conufance ; 
yet they fhould have fliewn feme charadlcriftical diftinftion, 
to fhew that they did not mean the court-baron, otherwilb 
it jfhall be taken to be the court-baron at common law, 
and then it cannot be maintained in evidence by fltewing a 
cuftomary court. For where a man intitles himfidf gene- 
rally by common law, he cannot make it good in his Vcpli- 
cationor rejoinder by cuftom. As Keilw. 76. A, charged 
B. in account generally as bailiff, tho evidence was, that 
there was a cuftom to eleft one, trV. to ferve as bailiff ra* 
iione Unuraey who was to colleft the rents, upon de- 
murrer to the evidence it was held, that the evidence did. 
not maintain the declaration. • And feveral other cafes 
were cited, to prove the faid rule, Cro. Jac. 551. Loder 
Somndl. Go. Lit. 304. D/Vr, T'gi. Cro. Jac. 583. r 
Anderf, I92. */. 227. ji^Or 27 1 . pL 425. mver v. Aft. 
wtek. Moor 679. Gregory v. Harrifon. Cro. Eliz, 462, 
Pf^ells V. Partrid^^e. i Sid.^ Jt^ 2 , Mould v. JVallis. The 
defendant’s counfel relied fo much upon the finding of 
the verdidf, that they did ' not regard this objeftion. But 
though the court pronounced . their judgment for another 
reafon, as fhall be faid afterwards, yet Idolt chief jufticc, 
though he did not give an abfolute opinion, faid it Teemed 
/ohim, that the avowry was well enough ; bccaufe the fuit 
claimed in the conufance, being fuit to me court of the ma- 
nor bis per annurn^ it ftiews that the fuit mufe be inten^d 

* fuit 
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^uit to fome other court of the manor, aiad not to the court- Tonkin 
baron, which <^t to be held from three weeks to three' 
weeks; and confequendy may well be intended, to be fujt 
to the court held before the fteward, and found in the ver- 
did, and fiich courts to be held before the fteward arc 
good by cuftom- i Leon, 316. (And (o Powell juft ice 
faid that it was held by all the court of the conamon pleas 
in this cafe.) And fuch courts arc held in feveral honours 
and manors at this day, to enquire of the rents and fervices 
arrear to the lord ; and they are good. And this fhaU be 
intended to be fuch a court. And the Tuit to this court 
muft be intended to be a fervice created by refervation up- 
on a gift of the land by the lord to the tenant before the 
ikzt\xx.Q oi emptores terrarim^ as 12 Hen, 7. i 2 . Re- Suit to be done 
plevin, the defendan)t avowed for fuit to a court-leet, for twice a year at a 
that that the plaintiff held «twenty acres of land, to do ** 

fuit twice a year at the ^iew of frankpledge of the defen- 
dant j and it was obje<fted, that fuit to his view of frank- 
pledge generally Ihould be intended fuit real (which is due 
from the refiants only) and the plaintiff lived out of the 
jurifdidHon of the court, and not fuit-fervice : but the 
court held, that it ihould be fuit-fervice; and dthat it 
was referved upon the gift of the land; to oblige the tenant 
to attend there, to be (worn upon inquefts to prefent com- 
mon nuifinces, tfr. and the rather, becaufe fuit real, which 
is to be fworn to the king for his allegiance, ought to, be 
done but once in a man’s life ; and therefore foit twice 
a year cannot be intended to be that. And here this avowry 
is advantageous to the tenant, bccaufe it acquits him of 
the fervicc to the court-baron to be held from diree weeks 
to three weeks. He argued the rule, that upon a decla* a declaration at 
ration grounded upon a fad: at common law one cannot common law 
maintain it by replication of a cuftom or ftatute ; as in co- 
venant u|^n an indenture of apprenticcfhip, the defendant of a cuftom^ 

pleads infancy, bV, the plaintiff cannot maintain his de- 
claration, by faying, that there is a cuftom, that infants 
may bind thcmfelvcs, But he feemed to deny the cafe 
in Keilw, 76. fuppofmg that it had appeared by the book, 
that the defendant there had exercifed the office of bailift, bailiff 

yr, and then it would not have been materia), by what fAT ap^ars >«c 
means he had become bailiff, but he might have be^ ha* 
charged generally. Bat thejiext day, fining that it did ^ 

not appear by the book that he aded as bailiff ; he declared SfcwmcbaiU.T, 
in court, that for that reafon the laid cafe was good law, 
for then they ought to (hew, by what means# the defendant 
became bailiff. 

2. It was argued by the counfcl for the plaintiff in error, 
that admitting, that the court would intend the fervice in 
the iconufance, and that in the verdi^, to be the lame; 
yet it appeared by the verdid^that the manor is deftroyed ; 
and if there is no manor, there is no court; if no c(»urt, no 
fqit can be due to it« And for this they urged, that the 

mataor 
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nia ior was dcftrojed, bccaufc there was but one fuitor, 
and the court cannot be held, but befc^ tv/o fuitors at 
lealt. Jh'o, LG7npn(c 31. Bro. manor I. k RolL jibr. I 22 i, 
124. Lit. R, pL 26. Ch. Lit. 58, Teh. 191. And the 
manor cannot fubfift without; a court-baron, bccaufe if the- 
fieeholds efeheat to the lord all but one, or if he purchafe 
all but ibne, the manor is extuiir. That fuit fervice can- 
not tpiiltiply, 2 hijh 1 19. and' if the lord purchafe the 
intirc Aiit of court, it is cxlin^l. 46 Edw. 3. 40. 2 Injl. 
120. I'hat it is found pofiti rely, that there has been but 
one free luitor for twenty years laft part i that the verdift 
being fpecial fhail not be aided by intendment \ and there- 
fore that if (hall not be intended, that any of the other free- 
holds are only fufpended, and that fo the tenure icmains, 
and the manor continues. 

Hok chi<;f juftice' there muft be two fuitors at 
leaf]: to continue the manor, forSvithout tw^o no court can 
be held. But in this cafe the jury have cxprcfsly found, 
that this was a manor. The queftion then will be, whe- 
ther it appears to be deftroyed. And (by him) it does not. 
For fiippofe, that there w'crc two fuitors, one of them 
makeft a leale for life ; the leflee for life does not hold of 
the lord, but of the rcvcrfioner, and ha holds of the lord j 
and then for that time there is but one free fuitor. The 
manor feems to be fufpended protempor^y but the (uit-fcrvicc 
remains notwithftanding the fufpenfion. As where lands 
held by homage are granted to a corporation aggregate, 
the tenure remains, though (a) the corporation cannot do 
homage ; and if the corporation grant it over, the homage 
(b) will revive. Farther the ilTue is, whether Tonkin 
held by rent, fuit of court, which is not confined to 
any time : and the jury have found exprefsly a time, w^hcTi 
he held fo, viz. before the twenty years laft paft. And 
therefore he feemed to he of opinion^ that this objection 
would not avail here. 

But againft this it was alfo objefted by the defendant’s 
counfel, that the plaintiff had admitted this to be a manor 
in his Tar to tfie conufance; and therefore that the 
jury could not find matter contraPry to what the parties have 
admitted upon record, 2 Co. 4. Goddard^ cafe, and the 
books there cited, 2 Leon. 8a. 2 Mod. 2, 4. JVilcox\ 
calc. But to this it W'as aofwered by the plaintiff’s coun- 
fel, i. That the admiflion was only in the inducement to 
the . traverfe, which is no material part of the pica, and 
therefore willnpt conclude. 2* It is admitted but by an ut de 
manerio^ bV. which is not apofitivc averment. 3. ITatthc 
jury are’ not concluded from finding the truth of the fadt, 
where it is diredlly within their iflue, and when they can-^ 
not find the iflue w^tliput confideration of it ; but that the 
^other rule is to be underftp^d, where they find matter ad- 
mitted by the parties upon the record, which is not within 



Eafter Tcnn 2 Ann® rcgin« 665 

Aeir ifliie, fuch finding is void* npt trccaurfe it is contrary 

to what the parties have admitted, but becaufe it is not CitTztii, 

comprifed in the iflue. And upon fearch, the books cited 

in 2 Ca, 4, will receive this anfwer. But that the jury 

may find the truth in fuch cafe, thoi^h contrary to the 

adniifiSon of the parties, Mr. Raymond cited -2 BrovfnU 149. 

Higgins V. Biddlicome^ ftrong in point ; for there the parties 
admitted that Sir William i. was feifed, yet the jury found 
cxprefsly contrary, and hejd good. And Hdli ohieMuftice 
upon the firft argument of this cafe feemed to incline to 
this opinion, but gave po opinion in it, becaufe the whole 
xrourt held, that the jury had found the iflue for the defen- 
dants in totidem verbis^ viz^ that the faid Hug^^onkin and 
his anceftors were freehold tenants of the faid manor, and 
held the faid mefluage, of the faid IVtUiam Mohun^ tfr. 
by fealty and rent of 4^. necnon per fervitium /aciendi 
fe^am advuriam manerii pmediSii bis per annum apudmanerium 
illud tenendam prout in advocatione infraferipta interim mentis 
onatur \ and then what was found afterwards was furplufage 
and idle. And therefore all the judges were clear in opinion 
that the judgment ought to be affirmed. And it was fo. 

•Sec for this lall point Cro. Car. 75. 131, ^ 

Regina vetj'. Parry, Snelling & aV 

A Mcftion was made, for ^uafhing an indiftment againfl: 

the defendants, for having pretended to be officers in 
the land bank, and for having cheated J. S. of 14/. and 
for having pretended to afltft him in procuring an office of 
meflenger, whereas there was not any fuch office, 

But it was denied, becaufe kjs a cheat ; and the defendant^ 
ff he imagines that the law is with him, may demur, 

Elwes executrix Elwes vf/fj Mocata, 

C. Salk. 314. 

T he plaintiff brought videbitaiiis ajfumpfit (a) for au executor 
monies received after the deatli of the teftatqr by the 
defendant, to the life of the pfeintiff as executrix, cxcc T^cxccu 
Upon non a[lu 7 npftt pleaded, the pllmtifl' w^as nonfuit. And tor ifali nltpiy 
now Ihe brought a new ajP:ion. And the defendant moved coftsuponanon- 
to have cofts, before the plaintiff fhould be permitted to 
proceed. And l Ventr. 109, Cro. Qir, 219. Jtkey 93^Saik. 

Heardj were cited ; where an adminiftratrix nqnfuit m ^07, 208. Bum 
trover brought by lier upoO a^'converfion in her ot/n time 
paid cofts. And here {he micht have faed, without naming 
herfelf executrix. But denied curiam. For in trover fhe Vide Burr, 1927. 

might have fued, without naming herfelf exefutrix, if the 
.... . ^ .A the cafes there 

cited, con for not %oir)% on to trial he fliall, U. acc. Burr. 158a. *An cxeciuoi cannot fuc in his 
own right for money of the teUator received by the defendant after the death of the teftator.ftf) R. 
com. Salk* 207. 6 Mod. 91. iSi. poR. 1115. ante 436. ^ 

(n) According to 6 Mod. 93, Salk. 207. the aOion was an indebitatus aflumpfit on the account 
dated with the plaintiff, not an action for money hadand rtceived. 1). acc, i Vent. 9a. dbft. 
Wi6, Semb. acc, i Vent. 109. Str. 1107. y r • 
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Exwii goods were once m her pofleflion ; but otherwifc in this 

MocATi#, recovered. Note, 

' 'Mr. Raymoyid^ cited for theplaintifF Cr^. Ja(;. 361. Barret 
V. Winchcomb-i Telv* 168. Cro, yac. 229. Hayvuorth v. 
David. I Venir. 92. 2 165. 3 ". 47. jS«// v. 

Pabner. Ci:^, Car. 29, BeacoePs cafe. 3 Z^t;, 60. Mafon 
V. yacjfon. See /Z 7 . 10 Will. 3. C.* 5 . Nicholas v. 
Killigrew. JntCj 436. But note, that in another afliori 
between thefe parties the plaiptifF paid cofts for not going 
on to trial according to potice. 

Intr. Trm. x 

Yorko w(/. Grenaugh. 


4ninn-kceper TH) Eplevin of a gelding taken by the defendant the firft of 
liftay detain for J[]^ jfpril 1 3 Wil. 3. apud parochiam faniti yacobi infra li^ 
the ri^ght^Xncr bertatem de We/lminf er in qufidam hqfpitio ibidern vocato Tht, 
a horfe left with Maidenhead a^ Caftle. The defimdant avows, for that the 
hWitobekept {^id inn, iSc. modo exiflit necnon praediblo tempore^ Wc. et 
who left ttbindebucufqiie fuit commune hqfpitiumpro hofpitatione quarunt^ 

h^diT^oT\%\it'f/\thcunque perfifiarum et earum equor^m^ tsfe. hofpitationetn pro 
him. R. acc. 3 feipjis^ equis^ (sfc. fuis in hofpitio illo requirentium ; and the 
defendant further faith, that he for one whole year ante prae- 
170. 1 Rpll.’ . dibium tempus quo^ ttff. necn,m emdein tempore quo, (bfc. fuit et 
449.ytlv. 67. adhunc exijiit communis hqfpitator^ viz. apud parochiam prae^^ 
ac de communi hofpitio praedibfo in quoj pi ffejjior^atus 

>^gHgencc, R. 3.' ut de hofpitio ipfius the defendant proprioy and entertained 
idEd. voi. I. p. there for all the faid time divers guefts, &c. and that he 
411 . And tho’ a' common inn-keeper ut praefertur before the fald 

not fla) in the in vrfiich, VIZ. the twenty-fifth of March 13 

inn. Will. 3. aforefaid quidam viator eidem> defendenti ignotus ac^ 

And the’ the faid ilia of the defendant ducens fecum [padonefn 

c” ivcd^ihriiorfe in hofpitium illud-, quern quidem Spadonem idem via^ 

at fuch porforii Ur praediclo the defendant adiunc et ibidem deliberavit per the 
‘tt ! defendant in eodem hofpitio fore pabulandum^ ac praedibius 

demanding aW defendant adtunc et ibidem ad requifttionem praedibli viator is 
thing for the fpadonem praedibtwn in the faid common inn of the'defendant 
keep upon ap- , cujiodiendimtet cum necejfariis prov,itkndum re-- 

owne^for^^il*^^ rr/>; 7 ; and the faid defendant ftable, corn, hay, ^c. for 
hoffc. Leaving the faid gelding requifttionein pracdibiufn from the faid 

his horfe at an twciity-fifth of March until the time in which, ^c. necnon 
aTgu^ft^^th^err^T viccfmum diem Mail extunc proxhne fequentcyn-^ invenii. 
cfsalk. 388, ibidemy &c. quodque 2/. ps. 8d. adtunc et ibidem^ viz. the 
D. acc. Cro.j^c, twentieth of Mayy was a reafonable price for the ftabling, 
jac i^S-'iCoy com, hay, ^c. of the gelding aforefaid, and to the 

lie. I Roll. ^ defendant vijas juidly due, and that he was not 

Abr,3.E. pi«^ paid, neither by the trayeller, nor by theplaintifF nor by 
" E. pl.^ ” An othef^j 4nd therefore he juftifies the taking and detain^ 
allegation that a 

man was poflclTcd of an inn as of his own proper inn, implies that he kept it. The court cannot 
ma^c a rule to prevent the entry of a judgment upon a fuggeftion that the party in whofe favour it 
Is to be mcered died before the term in which it is given, if he has appeared of that term by his at- 
torney. * ‘ * ■ • ’ “ "Ifs' " ■ ' ■ ' ‘ ' 

ing 
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ing kc. The plaintiff pleads in bar of this avowry, that he Yo^kz 
the faid firll of jipril demanding this gelding of the defend- 
ant, and that the defendant adtunenee ad aliqmd ten^us pojiea 
demanded of the plaintiff anv fum for maintaining this 
gelding, &;c. Upon which the defendant demurred, and 
the plaintiff joined in demurrer. And it was held by all, 
that the plea in bar wasill j for the inn-keeper may detain 
for the meat, &c, of the horfe, without making a demand. 

Bcfides, that perhaps the , defendant demanded the mone y 
due for the meat before the firft of April ; for the plea is^ 
that he did not demand before the firft of April \ but the horfe 
was there the twenty-fifth of March^ and the money due for 
it before the firft of Aprils might be demand^ before th^ 
firft of Aprils which is a good juftification of the diftrefs. 

But divers exceptions were takenbyD^rW/queen^sfeiv 
jeant to the avowry, i. Tl»t fince the horfe was brought 
to the inn by a ftranger,<the inn-keeper cannot detain it for 
its meat againft the right owner. For it may be, that this 
traveller was a wrong doer or a robber. Sed non allocatur^ 

Y or per curiam^ {\xp^o£ing that this traveller *Wfis a robber, 
and had ftolen this horfe ; yej if he comes to an inn, and is 
a gueft there, and delivers the horfe to the inn-kcepgr, (who 
does not know it) the inn-keeper is obliged to accept the 
horfe ; and then it is very reafonable, that he (hall have a 
remedy ‘’for payment, which is by retainer. And he is not 
obliged to confider, who is owner of the horfe, but whe- 
ther he who brings him is his gueft or not. And Holt chief a carrier may 

fictaln goods for 
rhe carriage 
againft the right 
owner, tho’ thry 
were delivered 

the carrier refufed to deliver, without being paid for the him by a 
carriage^ The owner biought trove^^ni, it was held, ^h^t 
he might juftify detaining againft th* right owner for the them, 
carriage ; for when A. brought them to him, he was oh- . 
liged to receive them and carry them ; and therefore fince 
the law compelled him to carry them, it will give him re- 
medy for the premium due for the carriage. The fame 
reafon holds in this cafe [But Powell jufticc faid, that a 
carrier could not detain for his carriage ; but note the (^) (h) vide ante 
contrary has. always been held by Holt chief juftice atysi ’ ‘ 
Guildhalll] 2. A feqond exception was, that the avowant 
ought to have faid, quod tehuit the inn j now he has faid, 
that he was poflefled of it, whi6h may be true, and yet per- 
haps he did not keep it. That it is neceff^ry to fay, qmd 
tenuity 1 1 Hen 4. 45. Dier 266. Rajl. Entr. 404, 5, Co. 

Entr, 377. ^ed non allocatur. For it appears fufficiently, 
that he kept it; for it is feid^ ut de hojpitio fito proprio. 

3. There is an appearance that the horfe ftood at livery; 
for it is faid, that he was -received at the requeft of the tra- 
ycllcf which implies a fpcciil conWa^fj and then the " de- 
fendant 


jultice Cited tne caleor the jixeter earner ; where A. itojc 
goods, and deliyered them to the Exeter carrier, to be car- 
ried to Exeter^ the right owner finding the goods in pof- 
felfion of the carrier, demanded them of him, upon which 
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YoMt fcndant cannot dmin* Sed mn allocatur. For it implies 
GftsNAu<rv, no more than what happens, when any one comes into an 
inn, he commands fomc fervantto takehishorfc. 4. The 
An inn-k«eper fourth and grand cxci ption was,' that it is not fufficicntly 
^ ihewn in the avowry, that this traveller was a gueft. For if 
keep, uniefs he he was not fuch a gueft, as the inn-keeper was obliged to 
was bound to receive, though he received him, he cannot retain the horfc 
meat. Now the word viator does not fufficicntly 
hmias isucit^ ^ dcfcribe a traveller, but it ought to be ibidem tranftens. For 
viator imports only a traveller who has been beyond fca, or 
an apparitor. To which Mr* Eyre for the defendant urged, 
that it fignificd a traveller. It was further urged for the 
plaintiff, thaf perhaps this viator in pafling by left the horfc, 
and did not enter into the inn himfclf, ana that will not 
make him a gueft. But Mi^. fcijcant Darnall e contra faid, 
that fuch a one would be a gueft ; and that if in fuch cafe the 
jnn-keeper received the horfe, amd he is loft, he will be 
chargeable, and he may detain in fuch cafi> for the meat 
of the horfe. And for authorities, he relied upon the 
cafes Cro. Jdc. 188* 4b. Moor 877, Latch. ia6. 

PopL 178. But as to this exception Halt chief juftice held 
it goodj and that for this fault the avowry was ill. For it 
may be in this cafe, the traveller ftolc the horfe, and brought 
him to the jnn, and the defendant received him and gave 
him meat, but the traveller nevet lodged in the inif. Now 
that is rather the bufmefs of a man that keeps livery 
ftables than of an inn-keepen And though in fuch cafe-if 
the horfe be loft, the livery man (hall be anfwerable ; yet he 
cannot retain for the meat, but has a remedy upon the con- 
traft j for he is not compellable to receive fuch a horfe. 
And as to the difference taken in the cafe of Rpbinfon v. 
JFalUr^ and the point rcfolvcd there, he did not regard it, 
bccaufe it was pleadi|d fpccially in trover^ whereas nothing 
can be pleaded fpeaally in trover but a releafe. And 
{by him) it is the l^ging of the man at the inn that makes 
him a gueft ; and nothing of that appears in this avowry, 
and therefore he held it ilL But all the other judges 
that the avowry was good, relying upon the cafes of Robin* 
fan v. Waller^ and ^turt v. Dumgoid cited before, which 
were adjudged upon the matter in law after feveral debates ; 
no notice being taken of the fault in the plea, vi%. that it 
amounted to the general ilTue. And (by them) if a man 
fet his horfe at an inn, though he lodge in another place, 
that makes him a gueft, and the inn-keeper is obliged to 
receive him; for the inn-keeper gains by the horfc, and 
therefore makes the owner a gueft, though he was ab- 
fent. Contra of goods left there by a man, becaufe the inn- 
keeper has no advantage by them- And they held, that 
fince the matter Ihfwn makes it appear that be was a 
gue^ ; it is enough, though it is not exprefsly averred, 
^bat he was a gueft. But chief juftice ^ontra^ that 
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this matter is but evidence of it, that ws agueftj aftd is Youki: 

not traverfable;but gueft or not is the more material part 
of avowry, and traverfable ; and therefore there ought . 

to have been a pofitive averment, thathe was a gueft, Pou/eli 
jnftice faid, that there was no fpecial demurrer in the cafe of 
Robinfon v. JVallcr^ and therefore no advantage could be 
taken of it, that the plea amounted to the general ifluc, fmee 
it was but fornu But Holt chief juftice held it to be ill 
upon a general demurrer, becaufe the plea xloes not anfwer 
the converfion, which is the point ofthea<ftion. But judg- 
ment was given by Powell Gotdd abfinte Povuys 
Jufticc (though he was when it was argued before of the 
fame opinion) for the avowant, diJJentUnte chief jufticc. 

The next day a motion was made, that no judgment, 
fhould be entered, upon fifggeftion that the plaintiff had 
been dead three tertfts. 1 he court agreed, that they 
might make fuch a rule; but becaufe the plaintiff had ap- 
peared of this term by his attorney, they refufedto make a 
rule in it, but left the executors to bring error, ft would 
have been otherwife, if the plaintiff had not appeared by 
his attorney, • 


„ Oele verf. Norcliffe, » 

^ ^ Ann. B. K, 

Rgt. '3^0. 

A n adion upon a bill of exchange. The defendant The privile^c of 
pleaded in abatement, that he \yas clerk to one of C. B. cannot Wc 
the prothonotarics of the common pleas, and ought 
be fued (except for treafon or felony) in any other c*‘ourt[,^*”courroi 
than in the common pleas (and lays a cuflom in the nega- record, (a) 
tivc) without his confent. The plaintiff replies, that the 
defendant confented to be fued in the king’s bench. The 
defendant demurs. And the bill was abated, becaufe the 
confent intended in the pica is a waiver of the privilege by 
foine a£l: in a court of record. And as to tlie exception B. R. will till:# 
taken, that (h) cuftom was laid in the negative, 
chief juftice faid, that it was a privilege due to the clerks prothonL 

the common pleas of common right, of (c) which the tary's clerks in 
king’s bench will take nofice. Otherwife perhaps it might 
he of the clerks of the exchequer. 


(i7) According to reports on this cafe in Salk. 4. and 7 Mod. 97. The groundof the judgment 
waji that the pUintiff did notallcdge any venue ibr the confent. (i») Vide poll Soj^. 

fr) Vidcpfijfl SejS. ' . 
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fhtr. mi it 
W, 3*«* R/ 
ilot. 593. 


Rous vejf, Etherington. 


s. C. Silk. jia. Hok 31 J. 


Ificapiw ad A aclion was brought againft two defendants as cx- 
A ccutors, and a capias iffued againft both. As to one 
vcral’iicxeco- of them it was returned WM eji inventus. 1 he other ap-- 
tois,andthe ana judgment was given againft him by «// dicit, 

butitwas entered aga^ He who appeared brought 

tp ailbutone» a writ of error, and concluded it ad damnum ipjtus. Upon 
4nd ts to him after feveral exceptions had been over-ruled as to 

ccpi,thepUmtift^^. ^ moved, that the writ of error 

was ill, bccaufe both the executors ought to have joined 
alont*, and if he in it. And per Holt chief jdftice, by the ftatutc oi^Ed.%. 
Kimitlt-dtoa r. ?. if debt bt fued againft faveral executors, and oneap- 
pears, and the other makes default upon the great diftrefs, 
againft th.'in all. {he court may proceed againft him that appeared, and if 
Semb.acf. 1 pljiutiff has judgment, it ftiall be againft all the execu- 

£d^/|&.7«tWS <«r the goods of the teftator. And the 25 Ed. J. r. 17. 
Andiffcrdoe^ which gives a fapitff in debt, has been always conftrued, to 
diey mufta# within the equity of the 9 Ed. 3. fothat if there are fe- 
irroruM^thc vetal executors defendants, and a fr/>/ is returned as to one, 
judgment, vide and non fuHt invents to the others ; the plaintiff may proceed 
ante 7t, and the him that appears, and if he recover, he fhallhave 

‘^*'^'®^'*^’^judgmcnt againft all ; for the default upon the eapias is the 
fame as upon the great diftrefs ; fo judgment being againft 
all ought to join in the writ of error ;for the judg- 
ment is ad ?rave damnusn of all ; and the cofts, which are 
adjudged only againft him that appeared, are but acceflbry 

, t j «to the principal judgment, which («; cannot be reverfed 
ra) Sed yidcpoft t' ‘ . f aKai-,.H. 


$91* 


quoad only. The writ of error was abated. 


Rogers verj. Rcrelby. 


S. C. jSalk.S. 

Inejc^mentby cjcftment by original the declaration was general of 
Hurmay*^ uid 1 Michaelmas term; the demifewas laid to be the twen- 
on the efloin tietlv. of October. After verdiA for the plaintiff, Mr. 

‘ijy of Southoufe moved in arreft of judgment, that the action was 

l-daratioiliT brought before any caufe of adion accrued, the twentieth 
intitkd, tlio’theof Otlober being the effoin day of the terra, and the firft day 
declaration is Qf jt j,j j^Yv. "^'0 which it was anfwered, that the ejetft- 

Sgt^^'llly. "fient and the adlion may be upon the fame day. But 

videj T.R; yet (per curtam) this aftion being by original, it is very 

confiftent, becaufe the ejeftment was in full term ; yet 
Atjeaft Boeb.it being a long term, a man may fue an original tejje 
j«ftion«ai>be jn full term, and returnable before the end of it. 
' Then fmee it is poflible that it may be well, the court will 

. • intend 
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imeiia it after verdia. Farther, if it be a Hip, advantage 
ihould have been taken of it Upon (a) ciyer the original’. 

And judgment was given for the plaintifF. 

(a) Vide Fort! r. Bumham, Barnes 410 Ed. 340* DougJ. ai5, 459 - 1 ^ 

poft 902, and the cafes there cited. 


]sicky^ verj'. Butler. 

T W O joint partners are in trade. Judgment was urderan 

entered againft one of them. And upon a fnri facias cution ugaitnt 
all the goods, being undivided, wer« feized in execution. 

J^nd upon application to the king’s benoh by himagahift Siarc only of 
whom the judgment was not, the court held, that the flic- him agamfl 
riff could not fell more than a 'moiet]r> for the pre perty of 
the other moiety was not aflF«tftcd by the judgment, nor by can be fcM. 
the execution. • R.acc, i ShoMt 

173. Dough 627, 

Semb. acc. Salk 391. Comb. 117. 3. P. Wits. a5.CQWp,4^9. vide laMod. 446 


Regina verf. Savill. 

S. t. Salk. 605. 

A n order made at the general quartcr-fcnions at Hert- The feflionA 
foi^Hy that the defendant fliould be proftcuted as a 
common barretor, and that the profecution fliould be at cuting a mati a» 
the charge of the county being moved into the king’s a harretcrkttlie- 
bench hy certiorari^ was quafticd, becaufe the jufticcs have 
not power to charge the county with the cofts of fuch a 
profecution. And as to the obje£tion made by Mr. Chmyns 
in the maintenance of the order, that by 43 EL c. 2./ 1 5. 
the juftices may difpofe of the fiirplufagc of the money le- 
vied for the poor for charitable purpofes, and that this was 
fuch; it was anfwered, that this was an original order to 
charge the countV) and not an order of payment out of 
the furpludige of ftock raifed. 

Lucas verf. Haynes. 


S. C, Salk. 130. . 

cr R 0 F E R for a bill of exchange. «Upon not guilty a blank ind«YL 
pleaded, at the trial at Guildhall before Holt chief jufticc, upon abjU 
upon evidence the cafe appear^ to be thus. J. S, drew a bill 
of exchange upon the defendant, payable to the plaintiff or property of 
order. The plaintiff indorfed his name upon it, and delivered it the indorfor. R. 
to y. who carried the bill to the dcfehdaiit, and left it 
with him for acceptance. Afterwards the bill of exchange 
being loft, the plaintifF brought trover for it, and produced 
y. iVi as a witqefs, to prove the delivery of the bill to the 
defendanr. And it was objedled, that he ought not to be 
admitted as a witnefs, becaufe by the indorfement the pro- 
perty ofthe ^bill was vefted in him. But it was held by the 
king’s bench, it being moved there, that the bare indorfe- 
® ment 
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Lucas 
Hayn ES. 


merit of a man\s name upon a bill of ^xclKUige, without 
writing fome words purpo-nng an alignment, does not 
alter th^. property of the bill ; for it may be filled Mp with 
a ^ceipt of the money, or an aHignojcnts at th cie< 5 lion 
of the pa: tv that has the 1 ill ; ai.’ confeqiieiTt^y that y. AC 
wa^’ a gx -vd witnefs. Note, that the plaintii: had paid the 
money to y. AC 


Intr. Mir:h. to 
W^ C. R. 
Rotj^ 4 i 4 , 

If baron nnd 
intcnH ro 
levy i fine of 
the feme's land, 
nnd Iht' dies be- 
fore the return 
of the writ of 
covenant, the 
fine cannot be 
completed, if 
it be errone- 
ous. Ace. Cruife 
4S, 49, Arc. 

Sec 1 Barnes 144. 
Supple, to 
Barnes fol. 32* 


Clements ev/yT Langliarne. 

S. C. Sale. 168 

T h K pRiintifF brought a v/rit of error, to reverfe a finr 
levied in the grand fefJions in I Vales in the county ot 
Pembroke^ as heir to the wife ’of the conufor, the land be- 
ing the land of the wife. And the error afligncd w'as, 
that fhe died before the return o# the writ of covenant. 
Upon a feire facias againft the terretenants, the de- 
fendant was returned terretenant ("who w'as alfo conufec) 
and warned. And upon mentioning the error by Mr. 
Raymond to the court, the fine was reverfed without dif- 
ficulty. « 


Curie wis verf. Dudley. 


* Th not necefTa- 
ry iftaftioniin 
B. R. to enter 


N debt upon 5 Eh r. 4. for excrcifing a trade, without 
having fi rv^ed five years as apprcjitice, upon demurrer 
my continuance the declaration Mr. Broderick for the defendant took ex- 
l>etwe<nthe Copiion, I. That the adlion was difeontinued, becaufe the 
declaration \Vas of Michaelmas term, and the plea roll of 
term, and there is no continuance fi om Michaelmas 
term to IVilary term, and from thence to Eafur tcrin. Sed 
nou allocatur: Becaufe by the courfc of the king’s bench 
they never enter continuances until the plea comes in, 
thoiiir.h the declaration was dcliv^ red four terms before. 2. A 
fecoml exception \.v>, that debt doCs not lie in fuch cafe iii 
the kinc;’s bench by 21 fac. i. c, 4.. Sc d non allocatur. For the 
county in wliich difi'rrcnce is, where the a6Hon is brought in Midalefcx., and 
th.it court fits where in a foreign county. In the latter cafe debt does not lie in 
Fiotwithilantling kuig’s bciich, the remedy is before thc juftices of 
* oyer and terminer by 21 fac. r. r. 4. But other- fe it is. 


dtclarafion and 
plt.i. S, C. 
Salk. r79. 


An adllon m^y 
I c brouyjit in 
.B. R. fuj an}* 
olTcncc commit- 
ted in the 


the 21 J. I, c. 4. 


Jt.acc. ante 
370. \V. Jon. 
193, 373. 

I>.iicc. 2 Kcb, 
424CI. V. acc. 
t Hac, 4Q. 


^hcrc the acTion is brought in’* the county where tne king’h 
bench is 3 becaufe the king^s bench is a court of oyer and 
terminer. And the rcfolution in the cafe of 7 'he King v. Gall 
was cited, wRich fee before, 370. hit. 10 IV. 3, B. R» 
Judgment was given in this cafeforthe plaintiff*, 



EafterTerm 2 Annae reginae. 87 


Price verf- comitem Torrington, 

S. C. Salk. 285. Holt 300. 

I N indehitatus ajjumpftt for beef fold and delivered to tbe ifttrartff.r.ss 
defendant, upon mu affumpfn pleaded, at the trial at 
Gmldhall before Holt chief jullicc, the evidence againft the tofabfcihe m' 
defendant was, that the ufiial way of tfie plaintiff’s trading hisbcsl;s an 
was, that the drayman came every night lo the pluintilF’s 
cleric, and gave account to him of all the beer that he had |vcr,pro<..?(.f " 
delivered that day; and an entry was made^ of it in a boolc, thr fubi'crlpt oa 
which the drayman and clerk fubferibed; an 3 that there 

was fuch an entry of — barrels of beer delivered 

to the defendant &f. and that' the drayman was dead, and delivery of the 
the fubfeription was pioved t <5 be of his writing. And Holt K®®* com.-t:n(sd 
chief jufticc held this gaotl evidence tocharje the defendant. fubfcribed° r! 
And a verdidt was given againft him, is'e. arc. ante 732.’ 


Broughton tter/ Langley: intr. rrin tx, 

W.3.B.R. 

%. C. Lutw* 843. Si^lk. 679. Holt. 708. I Eq- Abr. Tnifl and Ttuftecs- C* ^^^414. 

,.3. ... e,,... .3.. 

T he plaintiff ’ B rou frfj ton hroiig^ht an cjecl- 

meat againlt the derendant LangUy upon a their htirs in 

demife of three meffuages, twenty acres of land, &c. Ijdng trun to^ permit 
at Hipperholme cum hi the parifli of Halifax in ^ 

the county of lork^ made to the plaintift tor nve» years, to 3,^1 pronts of 
be computed from the firft of March 12 JV, 3 . &c. by John rhe eftate, th<* 
Ranijdcn junior. Upon not guilty pleaded, and a trial had 
before Turton jufticc at the aflifes held at York iz c. c^5. 

[V, 3. a fpecial verdict was found, viz, that before the time Apowertomakt' 
of the trcfpafs and ejectment Robert Ranifdcn gnindtather of ^3^‘"tuie may 
the faid yj:}n Ramjden IclTor ot the plaintiff was f *ifed ()f 
the, kc, in fee ; and being fo feilcd, tlie fi.vth of April t.ui Acc. 1 
1689 he made his teftament, and thereby dpvif<*d the mef- 
fuages, &c. In queftion with their appurU'iiances, in Z;?? 

Verbis^ viz, I do hereby give, devife ; and bequeath unto 
John Stancliffe^ and Robert Rarnfdcn my fecond Ton, and 
their heirs and afligns, all thot’ my mcfluagcs or tenements 
with tlie appurtenances at Njrzvajd-green,^ and all the 
houfes buildings, doles, lands and grounds to the lame 
belonging, now in the tenure of Jercniy Robinfin and Robert 
IPllfon^ or their aifigns ; and I do hereby exprcis, publifti 
and declare, that the faid StancUffe arid RoLeri Rarn/Jen 
my ion and their heirs fhall by force of this my laft will and 
teftament ftand and be feifed of the faid mcfiuages, &'c. to 
all the ufes, intents and piirpofes herein after mentioned 
that is to fay, Firft of intent and purpofc, that they fhall 
permit and duffer Qeorge Ramfdin^ myfon to bavc,rccelre 
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/^»oDOKToti and take the rents, ilTues and profits of the faid meffiiages, 
Lanolet during the term of his natural'life, and after his 

deceafe fhall ftand feifed thereof to the.ufe of the heirs of the 
body of the faid George my fon lawfully begotten and to be 
begotten, and for default of fuch iflue to the ufe of the faid 
John Ramfdenzni Robert Rainf den my and of their heirs 

and affigns for ever, equally to be divided amongft them \ 
Provided always and upon condition that if it fhall fortune 
the faid George my fon to marry a woman that fhall have 
bona fide one or motfe hundred pounds, that then the faid 
yohn Stancliffe and Robert Ramfden my fon and the fai4 
George {hzW have power by virtue of this my will to make a 
jointure to &ncl for fuch wife of loA per annum out of the 
fame lands, tsfr. for every hundred pounds fuch wife fhall 
have for her portion for the’ life of fuch wife, and after to 
the heirs of the body of the faid George upon fuch wife, &c. 
then the jury find further, that ttefaid Robert Ramfden the 
grandfather % his faid teftament devifed other tenements at 
Norwood^green in Hipperholme aforefaid to his faid fon Robert 
Ra?nfden in fee, in the occupation of Rithard Riddlejione^ 
upon condition that the faid Robert Ramfden fhould permit 
and fujfer George Ramfden and his heirs peaceably to enjoy 
and occupy a clofe of land called Paradife^ and to take the 
rents, iflues and profits thereof to hiis own ufe 5 and in de- 
fault thereof, that the faid George and 4iis heirs after any 
difturbance made by the (zid Robert Ramfden or hh^heivs in 
the enjoyment thereof fhould enter into one meffuage, , 
part of the tenements lately mentioned and take the rents, 
thereof until the faid Robert Ramfden fhould defift from 
fuch mqleljation, and give fecurity not to difturb for the 
time to come : then the jury find, that the devifor had iflue 
three (ows^ John^ Robert^ and ; that the devifor died 

in 1689. tnzt George \xpoT\,^t death of his father entered 
fnto the tenements in* queftion aforefaid, and took the 
rents and profits to his own ufe during his life ; that George 
in 1690 fufFered a common recovery to the iilfe ofhirhfclf 
and his heirs j that by indentures of leafe and rclcafe dated 
the firft and fecond of November 9 Will 3, conveyed 
the premifes, in confideration oii^oL paid by the defend- 
ant, to the defendant in fee ; that he entred, £sfr. and y^ras 
feifed pr out lex pofiulat^ thzt George Ramfden died the firft 
of December 1697. th^y find John RamJden]\xmor^ the 

Icflbr of the plaintiff, heir of the body of tfic faid George 
Ramfden : and they find leafe, entry and ouflery and make 
the common ponclufion, Ctfr. The general queftion made 
upon this fpecial verdift was, whether George Ramfden took 
an eftate executed for his life by this will, or whether 
the eftate remained in the truftees for his life, and 
he had only a truft not executed by the ftatute 27 H. 8. 
^c. 10 . of ufes. For it was admitted, thzX M George Ranf» 
^ien took an eftate for his life executed, he would by virtue 

of 
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nf thofubfcqu(?nt cianfe (which limits the ufe to the lic'irs of nRoucm ofT 

his boJy) be tenant in tail executed; and then the common j 

recovery fufFered bv him would bar the intail ; and confe- 

qucntly the plaintiit^ would have no titlc^ and the dcrcnclani’s 

title would be good. Uiit if he was but cejhty que irujl for lus 

life, and the efhite remained in the trullecs for the faid 

time, it [(i) would bp otherwife. It was alfo admitted by the rdc- : 

plaintiff’s counfel, that a devife (/») of lands may be by Vv ^ * > 

c;;cprcfs words to the ufe of another (ban the dev i fee, •aid 

that fuch ufe will be executed by tlie (latulc of the 27 ^ 

‘ 8 . [For that fee 30 Hi>n, 6. Fitz, devife 12 . that a devife ^ 

by cuftoin may be to a ufe, an»! then fuch ufe will be after^ 
wards executed by the faiJ ilature. Sec alfo Ac words of 
27 He? 7 .,S. cap, 10. j\ 4 oor, 107. I Sul, 26. and 2 Vrntr. 

312. Burchett v. Durdant,'] And this cafe was argued at 
the bar by Mr. Chcaihnm^ and* Mr. Broderick for thf' jdaiurdF, 
and by Mr, RvvmtK'd iftid Mr. Chejhyre for the dufen 
dant. And the counfe! aryued for the* plaintiff, that Gc'rge 
Ramfden Irad. hut a truP: in thefc lands, and tlijt [!ic crlh^tc 
inlaw remained in the truft.'es. For they faid, thai thoi^arh 
a devife may he by exprefs words to the ufe of another (hiui 
‘the devifee, yet without exprefs words it cannot be jwerred 
to tlie ufe of another than the devifee, bccaufc it im])lics 
c-onfidcration in itfclf. 4 Co, 4. ' Leake and RaudaP?. cjfe. 

Then \vftc htfl: claufe of the will, i giv . an'l be- 

;qiicath ijp 'JohnStanclljfe and Robert Ra?}jfden their he hs, 

the efUt'e .and ufe palled to them in fee, if there are no. ihh- 
feqiicnt words cxpiclTcd, to convey tltc ufe to George 
den. And (by them) the fubfequent: words wlU not rr^cn 
the life to George Ramfdtn. For they aic Jiat /j.' *? 

StancHj^ and Robert Rafnfden ilxall finrul feilech to the ifiu.;. . 
that they fbull permit and fuffer George Rawf/en to ; 

the rents, illues and prv!)rits for his life; which wonN ;x P 
no eftjte to George RmufUn^ bur appaiemly Pnew the 

of the devifor to be, that the truftets jh:.l! ! iiv'* il e 
cflate in lavll^but that George Raw fen by tluir |.v‘! 
fiiall recciv? the beiv.tnt of it. For if lie liad intended, that 
George Ramfdcn Pioultl have the cifatc in law, iv would not 
have faid, that the truftces Should permit and fudvr Gevg/ 

Rawfden to take the profits, fcV. }>e might ch' l:i Ipi' ht 

of tliem. Befides, his intent app(‘:’rs m<»re pLiiidy by ffiC 
fiibfeqiicnt chiull*, for w’ucn lie d. viihs the cilare 10 :hc 
heirs of the body, he varies the pliraf*, and 1 -aves cm :he 
words permit and fuffer, but fns, that the trufices fhall 
ftandfeifed to the ufe, t?V. fo that there he drviles t-n very 
eftate. Farther his intent a]Tj^cars more pldnlv, by the 
claufc which gives power to George Rd?ufdc:i and the trrel 
to make a jointure ; for if he did not intend, that the iruf- 
tees fhoulJ have , the eftate, it Avould be vain and ridiculous, 
to appoint them to join in the -conveyance. Then fevernl ^ 
cafes were cited, that the words permit and fuHcr would 
V OL, IL not 
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not pafs an in.er^ in the land, bnt founded only in cov'^e- 
nant. i RolL Jh\ 848. Lk. X, pi. 2. Keihv. 41. 3 Buijlr. 
252. Cro. Jac. 172. 2 Mod, 8r. Cro. £liz. 223^ Crc. 

^ac. 598. lJut for authority in point they relied upon the 
cafe of Burchett and Durdanty 2 Ventr, 31 1. where H. 
Wkh devif^d lands to John Higdcn and his heirs, upon 
truft that he fliould permit and fuffer Robert Durdant.^ dur- 
ing his life, to take the rents, ifllies and profits, Robert 
committing no wafte, and after his death to the heirs of the 
body of Robert Durdant then living. And it was there 
held in the exchequer chamber, that the eftate in law re- 
mained in Higden<i and that Robert Durdant had. but a truft ; 
which is the fame wdth the principal cafe* And therefore 
for thefe reafons they prayed judgment for the j^laintift'. 

E contra it was argued for the defendant, that this was 
an eftate executed in George Ramfden^ by the ftatute of the 
27 Hen. 8. To prove which meyTaid, that before the 
ftatute of 27 Hen. 8. an life, confidence or truft, were the 
fame; but now fince the ftatute, common parlance has 
made a diftindlion between a ufe and a truft ; as if the firft 
Ihould be executed in pofleffion by the faid ftatute, the 
other not; though in truth a truft ftiall be executed, as well 
as an life. As if X. makes a feoftment to B. in truft for C. 
this fliall be executed by the ftatute. But they urged, that 
before the ftatute fuch a limitation as that |lpuld' have been 
an ufe ; and therefore confequently being tne firft ufe, it 
fhall now be executed by the ftatute. An ufe in 1 Co. 121. b. 
Co, Lit. 272. is defined to be a truft or confidence, which 
doth not ilfuc out of the land, but is quaft a thing collate- 
ral, annexed in privity to the eftate and to the perfon 
touching the land, wz. that cijiuy que ufe {hall take 
the profits, and that the terretenant (hall convey ef- 
tntes according to the direction of cejiuy que ufe : lo that 
ct'Jluy que ufe had neither jus in re nor ad rem ; but in equity 
he had both, where his remedy was by fubpoena. Cejluy que 
tfe may be fworn upon an inqueft. Lit. fe^. 464. There 
may be pofjfio fratrjs of an ufe. 5 Mdw. 3, 27. But 
ce/luy que ufe could not diftrain cattle damage feafant upon 
the land. /)/Vr, 9. Ploivd. 352, 349. Kethv. 41, 46. 
He could not releafe the rent to the tenant of the land, nor 
give licence to enter upon the land, g Hen. 7. 26. 
He could not take the trces> 15 AT. 7. 13. And all adtions 
ought to be brou^t in the name of the feoffees, y Ed. 4. 29. b. 
Now this definition of an ufe agrees with this devife to 
George Rafrfden^ confidering it as before the 27 Hen. 8. cap., 
10, I'or here there is a confidence repofed in the perfons 
of John Stancliffe and Robert Rarnfden^ and their heirs ; it 
is annexed in privity to their eftate, but collateral to the 
land ; it is that George Ramfden fhall take the profits, and of 
confequcnce that they {hall convey eftates according to his 
direclion, and according to the intcreft that he had in the 

ufe* 
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Lie. It is the fame thing as if the devifor had faid, I dCvife Bhovch-toh 
the land to truftees to the ufe of George Ramfden or to the in- lak^ley* 
tent that George Ra?nf den fhoul J take all the land to his ufe ^ for 
a grant of the rents, i flues and profits, is a grant of the land 
itfelf. Co, Lit, 4. 14 Hen. 8. 6* If it be fo in a grant, miich 

more fliall it be fo in a devife. Moor 753. Griffith v* Smith. 

3 Leon, 78. pL 118* 2 Leon, 221 . Hoh, 285. Balder v, Black- 
burne, liutt, 36. Moor 774. Telvert. 73. Carpenter y, Collins, under » clevlfe 
So Pafch, 8. IVill, 3. R. between South and Ailen^ of the rentb 
3 Salk,^ 228. Comb, 375. in eje< 5 lment upon a fpecial 
dift the cafe was,* tliat J. S, feifed of the lands in tpicflion ft^necovut tor 
in fee, 29 Car, 2 , devifed all the rents, ifl'ues and profits hfe to be pnid 
of them to Sarah Burges,^ wife of yohn Burges-, foT- life, to by thro, cu- 
be paid by his executoi;s, fo as the hufband of Sarah Burges vij^r r, rhe 
ftiould not intermeddle with them \ the quefiion was, whe- huA;.!/dj (hould 
tlier Sarah Burges by this dcvlf® had the lands themfclv^s, ncy intcrm<*ddle 
or whether the executors Were truftees for her ? jRokrby 
and Samuel Ay/yjuftices held, that the executors were truf- itjal efiate vefts 
tecs; but i/u// chief juftice held, that this was an exprefs the lemc, or 
devife to the wife herfelf, and that the fubfequent words executors, 
could not reftrain it. Wherefore the counfcl for the de- 


fendant concluded, that a devife of the pionts is the fame as a 
devife of tlie land but that a devife of the land totruftelS,^ to 
the intent tliat George Ramj'den fhould have and take the land, 
would have been an ufe executed in George Ramfden \ and 
therefore that this devife to the truftees, to the intent that 
George Ramfden fliould take the profits, will be an ufe ex- 
ecuted in George Ramfden, They com jiired this cafe to the 
cafe Pafch, 27 Lien, 8. 6, pi, 15. where in a deed the 
covenantor declared, that his rccoverces (having fuilercd a 
common recovery before) ftiould fuffer "Giles to take the 
profits of the landr, it was held an ufe in Giles, So 30 
Hen, 6. Fitzh, devife 22. a devife that one or the three 
feoffees fhould receive the profits, held a confidence, which 
is the fame with aft ufe. So in this cafe, before the flatute 


of 27 Hen, 8. this would have been an ufe in George Ra?nfde}i^ 
and Johif Stanclff e and Robert Ramfden would have been 
feifed of thefe lands to the ufe or in truft for George Ramf- 
din\ and then it would be executed in poflTcillon, by the 
exprefs words of the 27 Hen, 8. cap, lo. where are, that 
wiiere any perfon (hall be feifed of an - mrjiiors, lands, 
to the ufe, confidence, or truft, of another in fee tail, or 
for life, fuch ufe fliall be executed in polTeflion. 'fhen 
they gave anfwers to the objections made of the other fide. 
I. And firft to the intent of the devifor, bccaufc hg intended 
that this ftiould be only a truft ; they anfvvcred, that it is true, 
that it is faid in fevcral books, that the intent will govern the 
pifing of ufes. Perk, I02. fetl. 530, \£c. But that which 
is intended by the faid books, is, that the judges will not ad- 
judge an ufe or intereft to pafs, contrary to the intent of tlvc 
party. But there is no authority in any book, that the in- 
tent of the party can hinder the operation of the law. 

' K 2 i And 
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r»our,HTGK ^\nd in this cafc^ of the ftatute in the execution of the nfe 
tANcUy. n'.if-;:!, if a man covenants to ftand fcifed, to the ufc 

of himfdf for lifc^ %vithout impeachment of wafte5^ and after 
his tleccufc to the ufe of the heirs male of his body j the 
mar/s intent is plain, to have but an eftate for his life, yet 
the law Aipervenes his intention, and makes him tenant in 
tail. X Veni, 379. Pybm v. Mytford ; where Hale chief 
jufHcc fays exprefsly, that the intent of the party cannbt 
control the operation of the law. 2. As to the objediou 
m,;de fn^m the power, they fiid that it would not be void j 
but that it was a prudent caution made by the devifor, that 
tlie fonfhould not marry without the confent of friends. For 
tiiere the truftces, though the eftate was executed in George 
' Ramfdeay may execute the power, and join in mtkinj 
of the jointure ; and whdi it fliall be made, the jointurcli 
will be in by the will. As to the cafe of Burehei v. Durdant^ 
cited on the other fide out of ^2 Feat,- 311. they faid, that 
the principal point in the faid cafe was, whether the re- 
mainder, limited to the heirs of Robert Durdant now living, 
veiled in George Durdant^ or was contingent, viz, whether 
that was a defcripticn of the perfon ? and it was held, that 
it Was, and that the remainder vefted in George Durdant \ 
and ^therefore the other queftion, whether the eftate 
for life was executed in Robert Durdant or not, was intirely 
immaterial j for be it fa or not, Robert Dufdant was but 
tenant for life, and therefore his recovery wonld not bar 
George Durdant Xiox his heirs, [Seethe faid cafe, Sir 
T! ^oncs^ 9^ I "Ventr, 334. 3 Keh, 832. Raym, 333.] 
And for thelb reafons the counfel for the defendant con- 
el udedy that this was an ufe executed in George Rainjden^ 
ls\-, and therefore that judgment ought to be given for the 
defendant. And of that opinion w’^as the whole court. 
And they agreed In omnibus with the defendant’s counfel, 
and their anfwcrs to the objections made by the plain- 
tiff’s counfel. They faid, that a ufe afld truft (as to the 
words thcmfclves) were of the fame purport as to the execu- 
tion by the faid flatutc. For if a man makes a feoffment 
in fee to //. in truft to permit B, to take the rents, iflues 
and profits; this will be an ufe executed as well as if A. 
had made ufu of the word ufe. They approved alfo of the 
anfivVCT given to the objedion, that the intent appeared by 
the rower ; and faid, tfiat this was a good precedent, to 
keep children dutiful to their relations, when they cannot 
fettle jointures \ipon their marriage without their concur- 
rctice. And they faid, that if they conftfued this^ limita- 
tion only a tru 4 , there will be ftrange debates. For if 
George ftvall have children, then the txuftces will be feifed in 
fee in truft for George for life, and the ilTucs will be tenants, 
in tail ; which will be ftrangc. Therefore it will be bet-, 
ter to conftruc it one intire ufe executed by the ftatutCT" 
And judgment was given for the defendant. 
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Regina verf. Taylor. 

A n information was exhibited againft the defendant by *Tls crlmiral 
the attorney general, for that that he fuch a ycair and 
place fpokc thefe words upon the thirtieth day 
January \ Icing Ck/irles the firft was rightly ferved in having kingdom 
ills head cut off, and it was a pity his two fons Charles and pai'ty 

James were not ferved fo too at the fame time. And the ^ ailenatT tu^ 
i'peaking of thefe words was laid to have been in contempt p-!x)pk'tTr)m 
of the deccafed king IFilliam thQ 7 ’hird and his laws, ct thegovt:rn'nrnc> 
snalnm cxcmplum o?nniu7H alhrum in Imjufmodi eafu delinquent 
iiu?n et contra pacem ditli nuper regis. Upon not guilty treafonn- 
pleaded, the defendant was found guilty before the chief '-ly* ^oqs nor 
baron at the aflizes at King/lon in Surry. And now Afr. k v/!n 
JK'Id and Mr. Mount ag^ue mftvcd, in arreft of judgment, tri^sfon, Vid* 

I That the words being Ifjoke of dead perfons, were not 3. w. am.c. 
■puniflaable, uidefs they liad feme influence upon the living ; 
and therefore it ought to have been averred, that they have 

were fpoken ea initHiionc to alienate the affciSlions of the bet-n done in 
people from the prefeiit government. Sei non allocatur. 

For, per curiam^ if the words advance pernicious dodtrine, and”S 
and evil tenets, they have an influence upon the prefent inws and againft 
government. Now ihefc words juftify regicides, and the 
murder of king Charles I. which is declared 12 Car. 2. -r. 

30. to be murder by adl of pdrliamcnt ; and the regicides Tiid late king, 
jrc attainted ; and a fitft day is appointed to be obfen ed, to apply to w. 

pray God to avert his judgments, bV. And if doc- 
trine be countenanced, it will endanger the queen’s perfon. were 
2. A fecond exception was, that the* word proditorie is ufed befwc. 
in all charges of treafon, and therefore the iiifcrting of it 
makes tlie fact here charged treafon j whereas the bare 
{b) fpcaking of words cannot be treafon ; and therefore the 
information was ill- And Mr, Mountagrie faid farther, 
that for this rcafon no information would lie at all, but the 
defendant ought to have been indidted for treafon. Srd non 
allocatur. For, per ruriam^ the word pr'ouitorli will not render 
the information worfe. If it appear upon an indicitment, 
that the fa-ft charged is high treafon, there is a neceiflty of 
having the word proditorie in the indk^hneiu as well as 
jclonice in cafe of felony. But if the indictment be for a 
misdemeanour that hath a tendency to high treafon, it is 
not necoflary, to have the word proditorie in ii : but the ia- 
ferting of it is not improper, becaufe it fhews that the de- 
fendant had a treafonable intent, though he was» afraid to 
put it in execution- But farther if the word was 
Infeufible here, it would not vitiate, but fliould be rejectee! 
as-'furplufage. 3. A third exception was, that the contra 
pacem didli nuper regis^ when there were three kings incn- 

(a) Tht preamble of this Hatrs one objedV of it to b? to prevent “ all 
traiterous ct:HTefpoi\dcivce ai>d coiimtT»ie witli i'r^vnte. R, acc. Cro. Car. 

,, tioned 
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tioned before, was u^^certain tp which of thdn it referred, 
Tavloh and therefore it was ill. Std non alloc citur. For, per curi-j 
am^ the fOK'tra pacein^ i^’c, are words of reference, and can- 
not relate but to Icing who w'as named in the fame 

fcnter.ee a little before. And judgment w’as given for tlie 
queen, that the defendant /hould ffancl twice in the ])ilr 
jpry, find he was Fned forty niarks. Note, that the de- 
fendant was a tanner, and appeared to bQ in indifferent 
circurnftances, 


Tutr. Mich. I a or 
» 3 vViii. 3. 13. K. 
Rot. J 5 i. 

A daufum fre- 
git luccl put tor 
the purpose of 
bnn,<rin^ the 
dtlcL^lant jpto 
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to'cn ibie tlie 
plaintiff to de- 
clare againit 
him in an a<5fi- 
on of affumpfit, 
wiil not prevent 
the ffatuie of 
hmitations 
from attaching 
upon the caulc 
lor wliich fuch 
a<ffion is 


Brown verf. Babbington. 


E rror upon a judgment of the common pleas in 
indebitatus ajfumpfit for 14/. brought by an executor, 
and the aefion laid in Veiccjlcrjhire, "Flie defendant 
pleaded non ajjumpfit inp a fex annos, "J^he plaintiff replied, 
and .fiiewed a cLiuftan fregit in Derbyjhire fued within the 
fix years ; and that it was with intent to arreft the defend- 
ant, and wheri he was brought in, to declare againff him 
in according 10 the courfe of the common pleas, 

The defendant rejoined, that he did not alfunie within fix 
years before the iff'uing of the claujum fregit^ And upon 
iflue thereupon a verdift was given for the plaintiff. And 
judgment accordingly in C. B. And now upon the general 
errors aligned Mr. Parker for the defendartt in error argued, 
that fuppoling that the clnKfum fregit was fued with intent to 
^rpught, R.acc. (Jedarc in another a^lion, and was w^’cll continued until the 
cont.^nntc 432. ^hnc of the declaration in the faid action, that will be a 
A-vidc Bl. fufficient prcfccution wdthin the ftatute of 21 Jac. 1. c. 16, 

3 Will*. ^60. thouph in this cafe the daufum frcfit was not con- 



aflion hi ought 
by an executor. 
And if it would 
it could Twt be 
phaded to ti)c 
3n5nonunl(.‘fs it 
was returned. 
Vide ante 43 ^. 
And the replica- 
tion would be 


^judged upon the poinc of the difcontiniiancc. . That fuch a 
writ fued will avoid the operation of the ftatute of limita - 
tions ; bccaufe the .words of the ftatute are .general, fhall 
be commejicc-d and fued. If it had faid, that an original 
ftirdi ho fiictl, the objecHon here would have been ftrong 5 
but r.ow the folc queftion is, what flaall be fafd the com- 
mencement and fait of a» adlion, Whatfoever is a prouer 
biid if itfbd not method tp bring tlie defendant into cqnrt to anfwe®, will be 
fhew that it was the commencement and fuit of an adtioTi ; bccaufe an adtion 
returned, v.dc Co, Lit. 1S5. is defined to bc another but ywj prafeqncndi 
in judicio quod fthi dehetur. That a daufum fregit is proper 
for that purpofe, appears, i . Becaufc if a man li ves in pne county, 

o»/I 
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and commits a trefpafs in another ; if he be fued by original Brown 
in trefpafs, there oiiglil; to be an original, and a capias upon a^B^iNCTON, 
it, in the proper county, and then a tejiatum capias in the 
county where he lives ; all which dilatory proceeding is 
iiivcd by the fuing of z clanfum fregit zt once, and by de- 
claring againft him in the proper couinty when he comes in. * 

2. If a man make a contract in the vacation, intending to 
run away immediately : if he be fued by original, he muft 
be let go at large, becaufe one cannot have an original but 
of the precedent term, which will be Ik fore the caufe of 
adlion. But now by the help of this claufnm fregit ofte may 
arreft him prefently, and declare againft him in a pii.f])er 
aftion the next lerm. The ftatute of 13 Car, Ji, 2. 2. 

in the preamble takes notice of thefe claufnm fregit s^ that 
they were proceflbs ufed in the commencement of a£lions. 

And the faid courfe is confiilned in T, Jones 'ir'j, Atkins 
V. Jay, Befides, that tht^re are other commencements of 
fuits in the; common pleas than by original, asby^ills of 
privilege. The true commencement of every action in 
point of law is a proper original in fiich action ; and 
therefore ftricHy fpeaking a claufum fregit cannot be an 
original, but in an a6tion of trefpafs: but yet if fey the 
courfe of the common pleas a claufum fregit iflues, before 
the fuing^pf a proper original in any adiion, and is ufed as 
a procefs to bring the defendant in, and upon fuch claufum 
fregit he is arrefted, y-r. the filing of ifuch ^laifum fregit 
will be a fuing and commencement of an adlion within the 
meaning of the ftatute of limitations \ for it is equally a 
demand of my right. And what fliall be, and whiit fhall 
not be, a commencement of an action, muft be determined 
by the courfe of the court. And that is the reafon, why a 
bill in the king’s bench is held as the original there, and 
the want of it aided by verdidt by 18 £ 1 . c, .14. within the 
words want of any writ, original, y<r. Hob. 204. This 
ftatute has been expounded liberally, as to the faving the 
right of parties. T herefore it [a) has been refolved, that f"') 
where an a£tion has been commenced by plaint entred in 
an inferior court within thefe fix yeai's, and then the aftion 24. Salk. 424! 
has been removed by habeas corpus^ and the ftatute pleaded j P** *3- 1 jK.cb. 
though die proceedings here were de novo^ yet the entry of 
the plaint in the inferior court was fuch a proceeding, as ^ * 
would av«id the ftatute of limitations, and that the pro- 
ceedings upon thp habeas -corpus were in fomc fort a con- 
tinuance of the former fuit. i Sid. 228. JVhltzvith v. Ho^ 
vendenj and the cafe in 3 Lev. 245. is exactly a cafe in 
point. Then he faid, that the cafe of latitats in 'this court 
were of the fame nature i for they are illUed for a fuppofed 
trefpafs, and when the defendant comes in, he fliall anfwer 
in other addons. But the cafe of the latitat is a ftronger 
cafe; for a (b) latitat may bear tejle before the caufe of ac-.(^) vid^ Cov«p. 

tion, ^ 54 - 
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Brown tion, I Fm. z 8. aiid |:he bill di in this court is 

B^pniN*x;ToN. filed, and the latitat is the lirft proccfs. D^er 118, 

Cro, Ca>. 264.. So the claufiim fregit is the firfl proccfs in 
the common picas, and always filed. 

Objection. That there is no foundation for this aver- 
menij fince there is noclaqfc oi ac eiiarn hilLv in it, as there 
IS in latitats* 

Anfwer. The fame objeftion held in all cafes of latitats 
before the 13 Car* 2. y?. 2. c* 2. incompliance with which 
ftatutc the faid cliuife was inferted in lafiiatsy as appears in 
1 Keh* 598? and fo it is at this day in all latitats^ where fpe- 
cial bail is not required. 

As to the matter of the difeonti nuance he faid, that it 
u^as aided by the yerdi^b by the 32 H, 8. c* 30. And he 
cited feveral cafes of defects aided by verdidt, as Tclv, 129. 
Kcndrlch V, P arbiter* l Saund* 226. Stennel v. Hogden* 
1 Lev. 19O. Cro. Car. 240. the cafe of Gidley v. IVilUams. 
See be fore, 634. Alien 32. Cro.Jac. 434. ^ Keb. 188, 

230. the cafe in.point upon a plea of a latitat^ 

E contra it was argued by Mr, Chejhyre for the plaintiff in 
«rrr,r, that both the cafes cited by Mr. Parker^ of Mois v. 
Bri'rcton and Kenfryv, Hayward-^ were adjudged upon this 
renfon, viz. tiie originals were not proper in the faid ac- 
tion'; and that this was worfc than any of them, becaufe 
chis .’/Tion was brought by executors, and the claufum fregit 
was for a -trcfpafs done to them in their own right, quare 
eirr'.fajn ipforeri fregity tliat the verdidt W'ould not help, be- 
caiife die original was improper, and therefore the ifllie 
void and imiiKiteria! ; but in the cafes cited of the other 
fiJ>j tiic illiies were proper. 

Holt chief juitice faid, that this cafe was not like the cafe 
of latiiais in the king^s bench : becaufe a Jntitat is an an- 
cient proccfs of this court, and yras a procefs of this court 
at the time of the making of the ftatute of limitations ; and 
tfic ufc only to hrin»' in a man in cuftody, and then they 
declare againft him m cujiodia marefcalli marefcalciae. But 
when a man is brought in by a clauftnn fregit in the com- 
\mn\ pleas, they do not declare againft him in cxejlodia 
guardlani dc la Fleets but upon an original proper for the 
adlion. And fthis pradticc of claufum fregit in the common pleas 
is nev/, and they have another way to fue there, vizy by ori- 
ginal. But in the king’^ bench a latitat in fome actions is 
the only way to commence the fuit. North chief juftice ,of 
^he common pleas made a cpmplaint of latitats in‘^ar- 
. liament^ 
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Iiaincht, and the matter fufFcred great agitation in parKa- 
nicnt i but at laft the latlta^k were approved, as they are 
allb by 27 EL c. 8. which gives a writ of error in the ex- 
checjuer chamber, but excepts errors to be afUgnod for want 
of jurifdiction in the king’s bench. Now this being the 
procufs of the king’s bench at the time of the making of 
the {hitute of limitations, it mu ft be underftood to be com- 
prifed within the meaning of the v.&. And he faid, he 
imagined, that alter the reverfal of the judgment of Kenfey 
V. Hayward was affirmed in parliament, this point would 
never have been moved again. But farther he faid, here 
was a fatal fault, viz» that the plaintiflF does not fhew, 
that the original was ever returned. Now if he fhews a 
writ, and docs not return it, that will not avoid the fkatutc 
of limitations. And Powys and Gew/r/ juftices agreed in all 
thefe matters with the chirf juftice Holt\ and faid, that 
in the cafe of CuUiford v? Blandford in the exchequer cham- 
ber all the judges there held, that a latitat WTiS a kind of 
original in the king’s bench. Powell juftice agreed with 
them, that the judgment ought to be reverfed, for want of 
Shewing a return of the writ. But as to the other point he 
feemed to rctrdn the opinion that he had given in the com- 
mon pleas in the cafe of KenfLy v. Hayzvard^ when he was 
judge there, viz. that the mewing of fuch daufum fry git 
will avoid the ftatute of limitations, as^wcll as a latitat j 
alleging that a claufutjfi fregit was the ancient procefs of the 
common pleas, and very ufeful to the fubjeft, in faving the 
ftiies due upon the original ; which they never fuc, if there 
is a verdicSt in the caufci but after a deniuiprcr they fue it. 
The judgment was reverfed. 


Burdett verj. Wheatly. 

RROR upon ’ a judgment given in the common 
pleas in cafe upon feveral promiles, in which, upon 
non afumpfit pleaded, as to two of the counts verdidl and 
judgment were given for the plaintiff, and as to the reft for 
the defendant. And the error alligned was, that the de- 
fendant was an infant at the time of the promifes made, 
and alfo appeared by attorney. To which affignment the 
defendant in error demurred ^fpecially, becaufe it contain- 
ed matter of fadt and of law alfo. And therefore the judg- 
(pent was affirmed. 
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Andrews Linton* 

S. C. Salk. 265. Holt 273. 

’Tis not aiTign- R R O R upon a judgment given in the common pleas 
trefpafs, for a dote brokei;^, upon default, writ of 
whorcuKm'^ inquiry thereupon awarded and returned, and final judgment 
the on^rinai was 1^1 vcn there for the plaintiff. And now after the afligiiment 
^ot ilu off: vide Qf gciiieral errors he faith further, that the (aid record 
3 3 . Ed. diminlfhed in non ccrtificando breve originate inter partes 
vol. p. TO , praedi£las de praedUlo pLicito et retornam ejufdem brevis quod 
2 Oic. 2i8.poft quidem breve originate vicecomiti EJfex dir e^iurnfuit et retorna- 
biLt* coram jujticiariis diSii nuper regis apud Wejhnonajierium in 
o.^tahi^ fan 5 li 4 rlitarii anno regni ejufdem nuper regis dccimo terti 9 
ac retorna in dorfo brevis iltius five indorfamentum juperinde 
fc> fp%?n ut hnjufmodi retorna et feriptumfuit nomine 

affdam Petri JVhitcombe armigeri tanquam vicecomitis di£ti 
xomitatus Effex ubi revera diSfo tempore reiornae ejufdem brevis 
criglnatis fcilicct in cifdem oStabis jant^i Hitarii codem anno 
dec i mo tertio qaidrm Edvardus Luther armiger fuit vice comes 
comitatus Efjex praedicii tt non dii^us Petrus JVhitcoinhe^ c.et 
hoc j nratus eft verificarc^^ tsfr. Upon which a a’;7/'?n7r/ was 
awarded to the cufios hrevium of the common pleas, who 
leturned the original, toivhich the name of IVbitcoinbc was 
ibbferibed. And after two feire facias'' s ad audiendum encores 
returned nihily the de'fendant in error pleaded, irr nutto eji 
erratum. And Mr. ferjeant Hall for the plaintiff in the 
common pleas, and the defendant hcri^ in the error, objed- 
cd, that this matter was not affignable for error. Againft 
which it v/as argued by Mr* Raymond for the plaintiff in 
error, that it was affignable for error. And he fiiid, that 
there was a' difference between a£ts judicial and minifterial; 
for againfi the minifterial a£ls done by a ftieriff or other 
ofiiccM', an averment may be. And of that opinion is Pop- 
ham^ Cro. Jac. 12 . Arundel v. ArundeL And he cited Telv^ 
34 - as in point, where it is faid, that though in cafe of the 
Iheriff a man cannot aver contrary to what is returned, yet 
he may fay, that hf' who has indorfed his name on the back 
of the w! it, i^c. was not fheriff. Becaufe by the common 
law until the ftatute of 12 Ed. 2. c. 5. no ftieriff nor of- 
ficer ufed to put their names to their returns j and fo this 
averment, tliat he who made the return is not the true 
officer, is not taken awiw by the ftatute, but remains as a 
thing at common law. "To thfe fame purpofe Mich. 8 Hen. 
4. 14. 20 Mich. 9. Hen. 4. I Hil. 10 Hen. 4, 7. b. Hit. II 
Hen. 4. 52. Pafeh. 1 1 Hen. 4. 65. b. Trin. il Hen. 4. 92, 
93. i'ho farnodiverfity, 7 Hen. 7, 4, So Cro. Car. 421. 

I Roll. Ahr. 758. Error upon a judgment of the common 
pleas in formedon, the error affignea was, that the venire 
facias was returned by Sir Richard Saltingfton ftieriff of Efi 
fex in crafiino Martini 9 Car. 1. And that A. Smith was then 
ftieriff; the defendant pleaded, that Sir Richard Saltingdon 
was ftieriff before the rctuVii of the- writ, created by letters 

, patent 
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p:\tcnt of the king, prout patet cle reco 7 'do\ nul tlel record was 
pleaded toil; and the letters pan^nt were produced 5 and 
it was moved in i?. K. that .this matter ought to be tried by 
the county, bccaufe it might be, that Sir Richard Saltings 
Jhn was difeharged before the day of the return of the writ ; 
fed non allocatur j bccaufe that fliall not be intended j and 
the judgment was afHrn-.ed. But there no exception was 
ti'ken, that this matter was not aflignable as error ; But the 
faid cafj feems to admit, that it was aflignable as error. So 
Pafch, 1649. V. Richards^ 1 RolL Ahr, 760. 

lit. A, pL 3. Error upon a judgment in C. B, the plaintiff 
ailigned crroi, that where a venire facias returned by 
y. S. fhcrlft' of the city of Exeter ; this error is not well 
alligncd, becaufe the venire facias is not certified, upon 
which the error is afligncd ; but it fliould have been certifi- 
ed, and afterwards a certificate to aver that he was not fhe- 
lifi'j whidi admits fuch matter to be aflignable for error, 
Earther it has been adjudged, that a man may alfign error, 
that the judge before whom the judgment was given was 
not judge i as T, Jones 81. 2 Lev, 184. Hipipifley v. Tucke, 
Erior upon a judgment in the court of Neivbury before the 
mayor; the error was afligned, that the mayor had not 
taken the o^ths. So T. Jones 137. Devetiey v. Norris^ 
2 242. reports the refolution in tiie faid cafe contrary 

to 5 r. Jones ; but it is very probable, that Sir T. Jonesy who 
was one of the judges then, has reported it more exac^lly 
than Levinz^ who was then hvJ: counfel. So Cro, Eliz. 
320. PValf}>x. Colli nger, Sed non allocatur, Y or per Holt 
chief jufiicc, the cafe pf Deveney y, Norris is not well re- 
ported in Jones^ but exactly by LevinZy for ‘there the judg- 
ment was alFirnujd. And he faid, that he was counfel in 
the faid cafe, and the court held there, that fince the de- 
fendant had admitted the judge to be a judge, by a plea to 
the adfion, he vv:is cftopptd to hy that h^ was not a judge 
afterwards. And he denied the cafe of Elippifty v, Tuckc 
to be law ; though there is a difference betwen the two 
cafes ; for in that of Devency v. Norris there was a replica- 
tion by way of eftoppel to the afiignment of error:. And 
(by him; when a writ is returned, the defendant has all the 
fame term to make complaint of any irregularity concerning 
it, or the fjxccution of it ; as the flicriff has alfo all the fanic 
term, to difavow the returai. But if the defendant permits 
the term to pafs without application made to the court, and 
the return is filed, and made a record of the court, cv^tv 
one is eftfipped to fay, that the perfbn who returned it wa^ 
not But further it c*.n never be affig led for error in 

cafe of an original writ, kteaufe the defendant might havf 
pleaded it. 1 here would have been m.ore colour, if it had 
been a r^’^rn of a writ of enquir), becaufe the defendant 
would have been out of court, and had not day to plt^ad: 
but as a^bre is faid, it cannot be afSgncd for error. As to the 
cafe ©f the venire faciae^ if it be returned by a man who is 
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Andrews rntfhrifs it is not aflignable as error, becaufe the party 

Lin**t()n niijxhthav'c diallengcd the array for that fault at ; 

and therefore it is not alfigtiablc, that the Iheriff was out of 
ortheperfon the realm, and had no deputy, as in the cafe in Han, be- 

t{?e vcnTt-^flciis ^ challenge to the inqueft. He faid alfo, 

s. P.s.Jk. 265 that the calein and v/hich concluded, faUt 
prr racor/Ju/rr^ was Jjot well pleaded. All the court agreed 
•( with /A"//, and judginent was affirmed. Note Mr. ferjeant 
Hrdl cited Cr 9 jfne, lS8. 1 3 Co, 8 T^rin 9 £d%v, 4. 19. 
/)iVr 65. Bro, error 2. to prove, that the procefs is void, if 
it ha:h not the name of the flier iff. 2i Hen 8. ^,Cro, Car*, 

224,258. Cro,Eliz, 655. I Sid, 94. 


Regina vetf. Rhodes and Cole. 

A n information for fubornation of perjury. The in- 
formation fet forth, qiiod^ cun^ in curia domini regis 
coram ipfo rege apu i Wcjlmonajierium in comitatu Middlefe^e 
Rhodes nuper dc D, in comitatu Surrey oatmeal maker irnplaei-- 
taj/i't Hr/ifr.rd^ pro eo quod cum indebitatus fult to the plaintiff 
ifi paruchia fantVt Cle?yiefiiis Dacorum in romitatu praedi^ioix) fo 
Hiuch iTioney for goods fold, and promifed to pay, .and 
whereas alfo upon an account dated between the plain- 
” defendant, the defcndanc was found in arrears fo 
liiiich and promifed to p.iy it, indc, and the defendant 
acr. Salk 3S4. jdca'i jd not guilty, andthecaufc came to trial, et triatio 
pi. v''- “'ni vide t'xiias p}\h'dicti d-'bitc habita fait per juratam patriae debit e 
imp i}f(» Hit a j nr atam^t ct oneratam before niy lord chief juf- 

ticr //vV .it the fittings \i\ AfidMefe^v \ and the defendants did 
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between thinn, and fo much agreed to hei 
.iyfendant paid parti and fcveral other niat- 
.lid to be fworn , iibi revrra^ et in fatdoy there was 
recount Ilated between them, nor any of thefe 
ere true. And tipon not guilty pleaded, the de- 
le n aunt w.us found guilty. And Mr. Weld moved in aircft 
of judament. And, i. He took exception to ffiveral of the 
affignments of the perjuries, and he compared the cafe to 
the c.Jbof o-cnen:! d.amoges, where one count is infufficient, 
that w.'li vitiate the ^vho]c^ So here the defendant being to 
be fined upon the whole information, and that fine being 
Incm ind-d. if any of the alignments nff the perjury are wrong, 

rrv r 1 ot* the court will arreft judgment, 
y kle pofl 1 304. 

On «ininloniut,on in Middlcfcx lor fubfirnation of perjury Anting that htc of, I’c, in the 
couniy of Surrey implra Ird A. for th.rt whtrems he was imlebted to him in the parilh of St. Cle- 
inecitM Danes hi tie cc:;iiiy af.reJM and that the caufc was duly tried at the fittings iit 
Middlefex, ihc court cannot take the words inthw county aforefaid to tchx U> Middlcfcx. Vide 
Cowp. 603. Dougl. 1S4. Infuch an inform-ation an allegation that the defendant procured,' 
or that he peiTuaded thepaity to fwear,' impiicB that he did fwcar onfuch procurement orper- 
fuafion. In luch an infori>iation ' tis fufficient to ftate that the defendant by fifnfier means procur- 
ed the party, t( > fwenr^ without fpccifying what thofe means were. To make falfc fwearing per- 
jury, it is not nece/T'ary tint ilic matter fwom fliould be decifivc upon the point ill qucftion,it 
U lufTiCioit if it wr.s mutfri.il. 1 ?, acc. vide 1, Hawk, c, (9, f, Sir 
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But Hoh and the whole court were of tlic contrary 
i>plnion, that if all the allignmcnts of the perjuries were 
wrong, but one, yet that one would be fufficiciit Ibr the 
court to give judgiiieat upon againft the defendant. 

The fecond exception was, that the judge of nifi prius had 
no authority to try the caufc ; for that tiie caul'e of adlicn 
was laid in Surrey^ the in comitatu prajcdklo relating lo 
Surrey^ which is the next preceding county. 

Mr, Broderick in anfv/er faid, that ad proximum antecedent 
fat relation nifi wipediatur fententia^ but that tf it did hinder 
the fenfe, it ihoiik! be referred to the county in the margin; 
and for that he cited Moore^^^cp^ in cafe of an aftion, which 
was very like this, only pot in cafe, of an indidfment ; and 
3 Cro. 465, where, as ;ilfo in the cafe, in Moore^ the county 
next preceding was, as it is in this cafe, mentioned only by 
way of addition, and the judges referred in comitatu prae- 
di^io to the county in the margin ; but that was in i\n action 
too : and the reafon gi v'en was, bccaufc, when there was 
no ncccflary relation, they would make fuch conftrurtioii 
as fliould preferve the aftion. And he faid. the rule ought 
not to be, as Mr. IF^eld had laid it down, that it ought to 
appe^'^, that the judge of //{/; had an authority; but if 
it did not appear upon die record that the judge had no au- 
thority, it would be well, for femper praefumiiur pro fententhi : 
and tne mort: that could be made of this would be, that it 
was uncertain in what county the action was laid, iIktc N - 
ing two counties mentioned bafote, to either ol which the 
praedi 6 Um\^\X, relate; and therefore the court would pro- 
fume the action was l:vd which would fup{K>rt 

the information, and not that it was laid in Surrey^ to dc- 
ftroy it. 

Mr. Moimtague faid farther, that as it ftands indifferent, 
the averment that the trial was dehite hahita^ now it is found 
byverdit% will help it ; otherewife, if it appeared upon the 
record itfclf, that the judge of nifi prius had no power. 
That it was a common thing in L/7/7V/ to put the word go- 
verned before the word governing, and therefore the court 
will fo difpofe the words in tlic conitrudtion of thorn, as to 
make them fenfe ; and fo wili maiie it, guod cum Rhodes nuper 
dcB. in comitatu Sumy uaimeal maker implacitalfct Halford bt 
turia domini regis coram Ipjo rege, apud JF^mnaflerium ift 
tomitattt Middlefcx., pro eo quod cum indebitatus fuit to the 
plaintifF apud U partjh de St. dement' s Danes in comitatu prac-’ 
di^Oy aiiJ then that would refer to Middlcjex and fo all 
well. 
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Holt chief juftic *, T'herci?^a difference between ac-* 
tloiT and indium cuts ; if this hat! been an adlion, and the 
pla-ntifF had dc^wlaredrhu'^, and Middlefex had been in the 
margin, it muft hav’e referred to that county ; andthe rca- 
fon is, becaufe Middlefex in the margin, ftands there to de- 
note the coutity in which the aftion is laid ; and therefore 
though a coujity be mentioned in the declaration for a par- 
ticular purpofe, as for an addition of one of the parties for 
« the purpofe, before the venue ^ yet the cemitatu praedi^o in 
the venue fhall not relate to that, but to the county in the 
margin, which was put there for that purpofe. But now 
here is no Middlefex mthe, margin, and and the matter as to 
Middlefex upon^this record is nothing but that Holford was 
fued in the king’s bench in Middlefex^ which might be, 
though the adtion were laid irf and St. CUmenfs 

Danes where the contract is laid, might be in Surrey. Then 
what conftiudlioii fhall be made? Why relation muft al- 
v/ays be to the next antecedent, unlefs the fenfc hinders , 
which how does it in this cafe, to fuppofe the defendant 
Holford indebted there ; and as I remember, the difference 
is between actions and indi(Si:mcnts, ’^Cro. lOr, 184. 

But if the praediBo does not neceffarily relate to Surrey^ 
but ftands indifferent; then it muft (a) not be taken to be 
Middlefex^ upon the account of the averment that the trial 
dehitc h(ibit€ fuit^ which it could not be, if St, ClMenfs 
Danes in Surrey and notin Middlefex -y for then the 
trial was void. 

Powell, Eodem always refers to the next antecedent, but 
( h) not praediBo, It is incertain v/hat that relates to, and 
here is nothing for it to relate to, one thing more than an- 
othrr. It can’t relate to Surrey^ becaufe that is put in 
oiiFy as the addition of the defendant in the acSion, and 
Afiddlcfex is only put in for the place where the court was 
held. And Aliddkfex in the margin, in the cafe of indidl- 
incnts, is only put for the county where the indiftment is 
found. And that is the reafon of the difference between 
indiitments and actions, in the laft of which it is put for 
the county where the aftion is laid ; and therefore the prae- 
diBo in an aftion ftiall relate to the county in the margin. 
But it does not appear now here upon this information, that 
there v/as any Afiddlefex in the margin, and therefore this 
is uncertain. But nothing ties ij up to Surrey,y and for any 
thing that appears, the judge of niji prius haveju- 

rirJictlon, and therefore when non conjiat vlhothtx he had 
or no, the averqjient that the trial dehite hahita fuit will 
cure it. 

Mr. Weld took another exception ; that the information 
was, that the defendant perfuaded y. S. but it was not 

{h) Thil word ought according to the context to be omitted. 

laid 
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fiiid, he did it upon their perfuafion.' For it might bcj 
that he might repent of his firft refolution, and then ano- 
thcr perfon might come and perfuade him, and upon that 
perfuaiion he might do it. And he compared \tto Faux^% 
cafe, where the indiftment was held to be naught for 
want of faying, venenum p'aediSlum^ after the recepit et blbity 
though it fays before, how he perfuaded him to drink the 
poifon, and after xh^tyimmecliate poji receptionem veneniprai^ 
dUii obiit. 

To which it was anfwered by the court, that the infor- 
ijnation was, that they procured him, which neccITarily im- 
plies an aft done. ® 

And Holt chief juftice faI3, that perfuaded implied an 
aft done, for elfe the ^^knefs could not be faid to be per- 
fuaded. For a man does'^not perfliadc, till he has the cf- 
feft of his perfuafion. And he agreed Vaux*% cafe. And 
he faid that Mr. JVeld\ cafe was not to be intended, but if 
it could be intended, yet the firft perfuafion fhoiild in- 
tended to prevail in the cafe, and (hould give the firft per- 
fuadera fliare of the guilt. Then A^r. fVe Id took, ^not\^tx 
exception \ that it was too general to fay, that per fmifiros 
labor esy mediay ct p7^ocurationesy\\Q procured him to forfwcar 
himfelfj but the information ought to ftiew in partfcular, 
how it was brought about \ and he compared it to the cafe 
of an indiftment of nuirder, where uaC weapon^ bV. is all 
let out in certainty. 

Holt faid it would be good in an indiftment for an accef- 
fory to a murder. 

Powell All the precedents arc . thus. Befides the iji- 
formation fays, he procured J. to do it, which (hews, 
that the aft was done \ and then per JiniJirosy U’e, will 
not hurt.^ 

Mr. IVeld took another exception j that the fum the 
witnefs fwore was due upon the account, was different 
from the fum, for which the plaintiff had declared ; and 
therefore was not evidence in this caufe, becaufe upoji tfie 
hfwiul cofrpidajfet the plaintiff f an’t vary from the fum laid 
in his declaration. And Broderick anfwered, and Holt took 
the difference, that it is not neceffary, that the evidence be 
fufficient for the jdaimiff to recover upon : it is enough if 
it be circumftantial evidence. And in the nature of the 
thing an evidence may be very material, and yet it may not 
be full enough, to prove direftly the point in queftioti. And 
It is always fufficient in indiftments of perjury, to fav tliat 
the defendant fwore fo and fo di materia in exituy and it has 
been always held fo in rny time. 
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Rkoika Powell agreed the frimc difference, and faid, thvough this 
Rho'dV.s. evidence didnot prove fully the infimul computaffet^ yet it was 
very material cviderxv,ihat tht7 accounted together. .. 

Afterwards the juJgmtiit was arrefted on the point of the 
authority of the judge that tried the caufe. 


Intr. Pafeh. 2 
Ann. Rot. S. 


R eg i na verj[ Ca rt er . \ 

A n indidlraent was founef againft *.the ^ni^e^dant, for 
having talceji and carried away fo'mahy -tickets. 
And motion was made that it fnould be .quaflacd, bccaufi?^ 
it does not fay, from whom they were taken, nor whom 
they belonged. And it was granted. And the inditSlm^iit 
was qualh^, . 


Inrr. Trin. i 
Ann. li. R. 
Rot. 470. 


Jo(e verf. MiUs. 

• V* 


A dt/clar.itloa 
ibrr.il<,tu>; a.vay 
ch,iUfls rnufl 


S. C. Salk. 640. t Med. 14. 

T Rcfpafs, qnare the defendant the clofe of thr- plaintlfiT . 
apud D- freglt^ and fuch and fuch goods apud Z). prac- 
in gcncrnl ihew diclum in thc faid clofe of the jdaintiff* e.\'i/ienUa ei inventa^ 
t xpicOly itiar centum congios trhici triturati^ Angltce i outid, de horns pro^ 
/>r/ 7 rnfthe plaintiftV adtunc et ibidem jmiiliter inventi 
R. acc! ante exijlentis cepit et afportavit. There were alfo other trcfpaffcs 
239- laid ill the declaiation, and to th^ni the defendant pleaded 

In a r'“chrxt*on guilty. But to the firff trefpafs he pleaded a taking for 
lortaiumjUvay a diff refs for rent, upon which there was a demurrer. The 
priieuiar j|]\,e being firlf tried a verdlft was for the de^mdant, biit 
the jury found conditional damages for the plaintiff, if judg- 


ment ffioiild he for him on thc demufrer. And the plea bo- 
ill pi' 'aded, judgment on the demurrer was for thc plain- 
tilf. Vv' hereupon Mr. BraniJmmite moved inarrefl: ofjudg- 
n.co.t, that the declaration was ill, becaefc the firll goods 
v.vrc nor laid to be thc plaintiff’s goods; nor can it be 
helped by faying they were in the plaintifTs clofe. 2 Lev. 
1 56. in point. Terry v. Stnedivickc, 3 Bulfir, 303. Cro. 

4b. Teh. 36 I'refpafs quare equum cepit a ferfona of 
the plaintiff, and yet held naught. To V'hich Mr. IVard 
and Mr. Soi/tl'oufe for tlie plaintiff anfwercd, that the de bonis 
propriis fluaild go to thc vahole, and cited 2 Ro. Jh, 250. 
p. 7. y IVefpaf'', quare claufutn fregit et milic careSiatasfoli 
ad vr.leutiarn loA et centum pccias maheremiii ipftus querent ig 


1 JO buHicls of 
Nvli at 'if rh' 

(>rA c/Y.’r- 
ttls ni ^.hhj~ 
tiff^ t'\r words 
rtui 

ihiittcU ofii'j 

pldijj f[ c:in 

to the 

If '• hul’irli. of 
will at. 

In t'-cfpafsjf 
rhv dc’trnd.ifU 
jiifHfics, anvl tilt 
pliirt'fT (ic'imir# 

tlk^rcondaion^^^ advalentiam 20 oL adtunc et ibidein inventas cepit^ bV. There 

Al<Iaongcb, it 
tholV fliunagfs 
ate innre and 
any of the 
|rtlpjf:,L;S arcijl 
Ulfl, tlicuidji^-. 

foall be 
A'-reftcd .IS to 
thc whole. 

Vide 3 7* R* 

4 -^ 5 - 


thc lame objeclion was took and enforced, becaufe ip/hs 
quereniis coming before ad valentiam tied it to the tin be- 
and yet it v/aff held to go to the whole. But Mr, Branfh- 
70^//^ in anfvvcr to that cafe* cited Raym. 395. Trelpafs for 
taklno; thc mare ipfius querenth^ nec non bona Itf catallcffequentia^ 
and held nought for not repeating/jyS/r querenth : arid 2 ^aun. 
279. 7"he rcafon of which cafe is, becaufe thc fentences are 
different, and fo the de bonis propriis cdxCt be carried to all, of 
which opinion was the court. And Holt and Powell faid, 
that the addition of the place clofed upon the fentence, and 

tba( 
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that they could not leave out thbfe words,- though if they Jo« 
had been out, the Count would have been good. Powyt ‘ 

juftice held the cafe in Raym. to be the cafe in point, becaufQ 
by him, the words in themiddk may as well be .carried for- 
wardi ag the words at the end backward. [Note, in r 
Saunl. ^.G^itfsfifdverf, Griffith., ’tis held othdrwife.] 

Gould JuilkSites^reed Ae cafe in 2. Ro. Mr. but faid, that 
would noitlisfrfaat.tbis cafe, becaufethe et coupled all to-i 
gether^ hM fuaere that. Then Holt chief juftice faid 
that the.plaitfil)f cJrtght tb have judgment for the goods well 
hud, the arefpaflcs being feveral. 2 Sound. 279. Pinkney 
^J. the inhabitants of £aft Hundred in Rutl^d. But to 
ll^ Mr. Branthwaite anfweredt that the conditional da- 
mages were given intire, and therefore the whole judg- 
ment ought to be arrefted. “Holt &id, if that were fo the 
judgment ought to be enJlred fpecialj viz. upon the vei dift 
for the defendant i and ‘as to the reft, that judgment was 
arrefted, becaufe the damages wejc given iatire; But in 
order that it might' be fecn how the damages were founds 
idatpojlea not being in court, the caufe was adjourned. 

Green Waller. w!^‘3"b.'rI 

Rot. 20, 

EiT on a bond. The defendant craved oyir of the in dibt upon a 
' condition, which was^ that if the defendant fhoulcP’^^' (..t.ontd 
anfwcr determination of tlie law touching fuch ^ 
and goods, and in cafe the Jaw fhould adjudge the faiJ la!. IhoulVad-^* 
fliip and goods to be prize, or otherwule forfeited, if then Judge th>m ro 
the defendant fhou)d deliver the faid fliip and goods to the 
plaintiff \ that then, l^he defendant pleaded, that lhaulv Uw had* 

the law did not adjudge the faid fliip and floods to be prize, net adjudged 
or otherwife forfeited; The plaintiff replied, that this fliip 
and goods were condemned in the admirah/ of has 'no\dd ^ 

to be pri^e and affigns a breach, that the defendant' had not them, and thcrA- 
dehvered the faid fliip and goods, ethoeparatus ejl vn'tficare \ plaintiff 
and at the end of his plea makes a profert in curia of the 

plication. Vide 

. ante. !^’S. and 

the cafes there cited, Ujjoil pleading an adjudication in the admiralty court, it is nor nec; to 
make aprofett of the femtnee. Vide ante. Z53. And a profert of an exenipliftc.irio-i of :ljc 
fentence will be furplufagc. Vide Cp. Litt. 125. b. 5 Co. 53. A judgment that the patty 1 .’curc- 
rarct, iufteadof fecOpeftt, il bad, R. z Wilf. 16. {<cc. 1 Roll. Abf. 771. p). 23, Vide Stu 
113a, n 56. If there are two diftinft judgments upon a record, one of them may be reverfad for 
error, and the other Rand good. R. acc. port. 1532, Str. 188. 807. 971. D. acc. Bur. 1791. 
fed vide Ante 870. If a judgment Is affirmed upon error with colls, and the judgment as to' the 
softs is afterwardf revetfed, and whether the court which rcvfrfcs it may not mike an allowance 
fcr thofc coils, giving day to the pa^cs, improperly is a mifcontinuance only, dot a difcontinuance. 
A mifcontinuance is cured by the appearance of the parties. Tho’ one of the parties has the ap- 
pellation of Captain prefixed to his name in the placita, yet if it is omitted in the declaration, it 
&all be confidcred as pm oithli defc|iption only, not as part of hh name. 

VoL, 1I« L fentence^ 
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Gheih fcntcnce, under the great fcal of the admiralty. Thede- 
AValIiju fendant craves oyer of the fentence, and the exemplification 
of the fentence was fet out in haec verba: to which the de- 
fendant demurs. This adlion was brought in the common 
pleas in Ireland^ and judgment was there given for the 
plaintiff. On error brought, that jud^ent was affirmed 
in the king^s bench in Irelandy on which judgment error 
was now brought here. 

And the exceptions which were taken to the replication 
by Mr. JVard were, that by making a profert of the fen- 
tence, the jdaintiff had deprived the defendant of taking 
iffuc upon the fentence ; and yet when he comes upon oyet 
demanded to fet out the fentence, he pleads only an exem- 
plification of it, which is not pleadable ; but if it were, 
does not prove the plaintiff's replication, being varying in 
many particulars from the fhip and* goods mentioned in the 
condition of the bond ; and fo does not prove the law hai 
made any determination as to them. And befidcs, it does 
not appear in the fentence, that the capture was upon the 
high fea, and confequently the admiralty had no jurifdifiion ; 
and then alfo there is no legal determination, and that the 
breach was not well ailigned. 

* 

i/i/z chief juftice. By pleading that the law Has made 
no determination, the defendant 1^ confeffed, that he has 
not re-delivered them, and- therefore the plaintiff need not 
affign a breach , and it is not like the cafe of an award, 
i^s^and the' which is a Angle cafe, and ftands by itfelf. 

Miff there Qtcd. 

As to the prdferiy the defendant needed not have made 
it, bccaufc it is no deed, but only a judicial determination 
in a court not of record, and though he did make a proferty 
he needed not have fet it out : and notwithftanding the 
proferty the defendant might have traverfed tthe fentence ; 
and then the quaere is, whether this impertinent matter will 
hurt, or Icffcn the ftrength of a good and fubftancial repli- 
cation ? for this is not the fentence, though it be called fo $ 
but mere idle impertinent matter, which ihall never hurt a 
good replication well averred. 

PewelL You fhould havjr traverfed th^ adjudication, 
which they gave you a fair opportunity to do j and then if 
the fhip had not been the fame, pr the matter dH not arife 
within their }urifdiftion, fcff, the fentence had been void, 
and the iffue had been for you } but when you have not 
thought fit to do that, but waved it, this matter of the 
fentence, which is mere furplufage impertinent and out o( 
the cafe, (hall never hurt a replication, which all the 
. jreftisgood. 
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chief juftice faid, though the defendant might have ^ Cmtu 
denijed, that there was any fueh fentence, yet the cxemplifi- Wall**. 
cation of the fentence under the fcal of the court would 
have been oonclufwe evidence. As^ according to Henfioe^^ The cxemplia^* 
cafe, it is neceflary for an executor to maintain an ac- 
tion, to produce the probate of the will under the feal of ^ 

the ccclefiaftical court, and vet notwithfranding the probate vi* 

produced under the feal of the court, the defendant may dtne oi the 
plead that the will was never proved : but upon iflue upon tht^emence^ 
the probate, the (a) probate under the feal of the court b.«cc. Doug!, 
will be conclufive evidence j and fo it was adjudged by my 590, and vide 
ford chief j ufticeife/y/ij^^ upon fuch a cafe in his ^e, which 554 - 
is reported in Lev. But the counfel not being fetisfied 
with it, moved the court, and they all agreed with my ante;. 
lord chief juftice Kelyn^e. In the cafe of Hwhes v. Come-- ftethe . 
neltusj in which 1 was of counicl with liie plamtifr in my cowp, 596. 
lord time, an BngTtJh Ihip was taken in the time of 

the Duuh war, and condemned as a Dutch ftiip in the ad- 
miralty of France^ and fold to the plaintiff ; and in an ac- 
tion of irwer brought by him fbr the Chip upoli a trial be- 
fore my lord chief juftice Hale^ the fentence of the admiralty 
of France was produced under fcal of the court, and all 
this matter was found fpccially j and although the fa£l was 
found to be contrary and fallifying the fentence in the ad- 
miralty of France^ yet that fentence was held to bind the 
property of the goods, and the plaintiff recovered^ 


Then Mr. TVard took an exception, that the judgment 
in the king’s bench in Ireland was ideo conftderaium ejl qued 
the plaintiff recuperaret for recuperet^ which was ill, being a 
wrong tenfe 5 and cited I Ro., Abr. 771. n. 23. in point, 
and the court agreed it to be error, but that it would only 
reverfe the judgment of the king’s bench in Ireland quoad 
the cofts given upon the affirmance ; but the judgment of 
affirmance would ftand, being a diftintSl judgment; and 
accordingly they reverfed the judgment of the king’s bench 
in Ireland quoad the cofts, and aff med the judgment quoad 
the affirmance. And Holt chief juilu c feerned to fe), that 
they might iConfider here upon the writ of error the collft 
in the king^s bench in Ireland. Sed quaere, * 


Then Mr. tf^ard took another exception, that there was 
a difcontinuauce in the king’s b^ch, the continuance being 
apud the king^s courts ubicunque^i which is as if a continuance 
Ihould be here apud Wefimonajierium ubicunque > whereas it 
fhould be coram domina regina ubicunque^ which is the ftile 
of the court. 


But Holt chief juftice faid, that day being given to the 
parties^ this was but a mifcontinuance, and could not be . 

1# % adifc 
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a difcontinuance, and that mifcontinuances are helped by an 
appearance. And he faid, that where the proceedings arc 
by bill, the continuances are coram domino rege apud Wejl-- 
monajierium^ where by original, coram domino r}ge ubicunque,, 

Mr. Ward took another exception, that the writ of error 
was of a plea inter Green ei Jacobum Waller^ and the placita 
was Capiu yacobum Waller^ which was another perfon, for 
Capita muft be taken to be part of his name, otherwife, if 
Capit. had followed after Jacobus Waller. 

Holt faid, that in the bond, and other proceedings, he 
was called captain, and yet wl^en he comes to declare, he 
calls himfelf only Jacobus WaUer^ which fhews that cap- 
tain cannot be part of his name. 

Powell agreed,'" that it could libt be taken to be part of 
his name, and that he muft be taken to be the fame perfon. 

7'he judgment of affirmance in the king’s bench in /rr- 
land was affirmed quoad the affirmance, and reverfed quoad 
the cofts, niji^ Mn Broderuk counfel with the defend- 
ant in error. 
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Herbert et alit veij. Burftow. 

* 

E rror of a judgment in the common pleas in 
ajjumpfity where the ^plaintiff declared, that the de- 
fendant, in confideration that the plaintiff folveret et deli-^ 
beraret to the defendant fo many pieces of hammered mo- 
ney, promifed to pay, tfr. On non qffumpjit pleaded, ver- 
dift and judgment for the plaintiff. Mr. Salkeld for the 
plaintiff in error firft urged, that here was no cor^dcra- 
tion, becaufc folveret et deliheraret implied no more than a 
hare giving a pofleffion of the pieces, Wr. but not a trans- 
ferring of the property. The court on the other hand, 
that it implied a transferring of the property. The fecond 
error was, that after the entry of the pofleacomts imme- 
diately, ideo confideratum ejiy fcfr. and does not fay where, 
nor by whom, fo that it muff be took to be the judgment 
of the jury. The court on the other hand, that this was 
the conftant form of entries in the common pleas, and the 
difference is between judgments of fuperior and inferior 
courts 5 in the laft it muff be faid per eandem curiamy other- 
wife in the firft. The judgment was affirmed. 

Sir John Parfons verf. Gill. 

T he defendant gave a warrant of attorney the ad of 
April 1701, to enter up a judgment againft him of 
^Hilary term before, or any other fubfequent term. A judg- 
ment was entered accordingly, and in entering it up, the 
fnemorandum was, that in Milary term coram domina regina 
apud WeJimonaJieriu 7 n wwVthe plaintiff protulity tffr. And 
the bill was an indebitatus affumyit upon a mutuatusy and the 
mutuatus was laid the ad of April 1701, the d^v the warrant 
of attorney bore date, which was after Hilary term 1700, 

pka roll will warrant the court in amending a judgment byllatlng that the 
by attorney. S. Q. Salk. 88. vide Bl. 433. 


Contra A to pay 
and deliver is a 
oontradt to 
transfer the 
property, not 
merely to give 
the poiTeflion. 
S.C. Saik. 25. 


A judgment in 
C. B. need not 
fpecify where or 
by wliom it 
was given. 


The record of;i 
judgment may 
be amended by 
the judgment 
paper. S. C. 
Salk. 50, vide 
6 Mod. 165, 
vide Dougl. 109, 
Wlicthcr 
the entry of the 
warrants of 
attorney on the 
parties appeaced 
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of which the judgment was entred, and a writ of error 
was brought upon this judgment in camera fcaccartu And 
now Mr. Ward moved the court to amend this record by 
the judgment paper, ppon which the vtuUiatus appeared to 
be right of the ail of yamary 1700 ; and it was alfo entred 
ppon the bottoin of the judgment papery y. S* pro querente^ 
y, N. pro defendmte. ' And alfo upon the top of the roll the 
warrants of attorney were entered, m%:^erem ponit locofti^o 
y, S. and dejendens ponit loco fuo y$ N/i^c. And he 
infifted, that the court might amend a record by the in-j 
ilruftidns given to the clerk, as in | Crp, 147. Hutton 83. 
In debt upon a bond againft an heir, the court added the 
word haeredet } ^caufe it was viitum clericiy he haying the 
bond before him : that amendments had been made in the 
common pleas by the book* the prothonotaries keep of en- 
tries of j lodgments, Hob. 1 '^. I Brownl So amend- 
ments have been made hy tne ^aper i ^44* 

And in Hill. 8 Will. 3. B. R. Sir Roger Ptilajgn v. War-> 
burton, ^alk. ^8. '^Fhe court femed to agree, tha.t in 
ejeftment, if the declarations delivered in the country were 
right, they would )5C a fufficient warrant to amend the 
^eclsPration upon record byi and therefore as they would 
amend by thefe, fo they would in this, and apicna by the 
paper upon which the matter figns the judgment, and make 
uitmutuatuj agree to that of the ^d of January 1700* 

As to the fecond thing to be amended, viz. to put in 
per y. S. attornatum he argued, that the warrant of 
attorney entered upon the top of the plea-roll was fufficient 
warrant to amend that by : that the warrants of attorney 
were never filed in this court, but that anciently the way 
was to enter fuch a one ponit loco fuo fuch a one, c. upon 
a dlfiin6t roll ; but that in the time of lord chief jufticc 
that courfe was altered, and it was entered as it is 
nc»w upon the p of the plea-roll ; and it being entered 
now upon the roll, that the plaintiff has made fuch an one 
his attorney, that {hews plainly to the court, that he fues 
by attonvey ; and is a fufficient warrant for the court tq 
make this anicndment by ; and that the court had amended 
warrants of attorney. Dier 105, 225. March 133. that 
this was left than that ; for the only ^ quaere here was, whe- 
ther the attorney fhbiild bccintended to continue, when the 
plaintiff has oiice made one, till he comes and ap|>cars ex., 
prcfsly in proper perfon : that upon a claim of conufance 
or upon a« writ of error the attorney continues, 2l 
£dw. 3. 6t. ' ' . " 

Holt denied that the attorney continued upop the writ of 
error. And Ward faid, that the amendment in this cafe 
ought rather to be favoured, becaufc it was a proceeding by 

confent. 
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confent, like the cafe of fines and common recoveries. 5 Co, 

45. And he faid that the entry of J, S, prd quennti at the 
bottom of the declaration) was a ^rther warrant to anknd 
by. 

Holt chief juftice. As to the firft miftake in Ac time of Bodk in th^ 
the mutuatusj, Aat Is a plain miftake, Ac book' in the office 
has often been allowed to be a foundation to amend by. So 
here the paper upon which the mafter figned the jud^cnt 
is right, and Aat was the warrant by which the attorney 
was to make up the roll, and therefore he held clearly, that 
ought to be amended. 

• 

As to the other matter, Aat it did not appear, whether 
Ac plaintiff fued in perfon Or by attorney, and therefore^ 
whether Ae court Aould not add per y, S, attomatum fuum. 

It is plain the fuit was «to be by attorney by the warrants, 
and therefore when it ftands indifferently on record, whe- 
ther he fued by attorney or no, it appearing he had an at- 
torney, we muft intend he fued by attorney. For to what 
end did he make an attorney, if he intended to fue in per- 
fon. Befides it is the praftice, if Ae plaintiff fue in, perfon, 
to enter at the bottom of the declaration, querem in propria 
perfona^ or defendens in propria perfona : and if one fues in 
perfon,* the other by attorney: querens in propria perfona: 
y, Ni pro defendenU^ and therefore the judgment paper bc- 
7* pro quarente^ demonftrates that Ae plaintiff fued 
by attorney, and is a fufficient warrant to amend this as 
well as Ae oAcr fault in the mutuatut, 

Powys^ and Gould juftices agreed with Holt in omnibus, 

Powell juftice did alfo agree with him as to both amend- 
ments, taking the judgment paper for the reafon. But he 
difagreed to the fecond amendment, taking the entry of 
the warrant of attorney on Ae plea roll for the foundation 
only, and putting Ae judgment paper out of Ae cafe, be- 
caufe Aough Aat proved the parties had attornies in court, 
yet notwithftanding that, the plaintiff had eledlion to fue 
tiAcr in perfon or by attorney, and Aat entry did not 
prove he fued by attorney, and therefore was no authority 
to amend by. 

Both Ac amendments were granted upon the defendant 
in error’s payment of cofts, and confcnting that the judg- 
ment Aoulu oe affirmed wiAout cofts, beca^fe Aerc was a 
good error at the time of Ac error brought 
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EBT on a bond. Condition to perform an award 
which ivas, that the defendant fhould pay to the 
plaintift or' his afligns 50/. et fuperinde the plaintiff flioulil 
fcal a releafv^ to him of.all actions and controverfics tang^rC 
praemiffa, Mr. Chejhyre for the defendant took exception, 
the avv'ard was not mutual ; for the 50/. being awarded to be 
p:iid generally, and th^ releafe, which was all the defendant 
was to have, being only of all aiSions tangerC praemi(}a^ that 
fliould be took to relate only to the and not to the 
controverfies fubmitted. The court on the contrary: that 
it fliould be uiiderftood of the coptroverfie§. 2. It is not 
faid, the defendant did not pay to the plaintiff^s afligns, 
wliich it oiffeht. 2 Sid, 41. Cro, El 348. The court 
contrary ; becaufe they held' payment to the plaintiff 's af-r 
, ligns had been payment to riie plaintiff himfelf ; otherwife 
in the cafe in i Cro, EL for not repairing, bccaufe the 
thing demifed there w^s dcmifableoover. Judgment for the 
plaintiff. ' ■ 


Intr. rafeh, z 
Ann. B. R. 

Rot, 2 5. 

Two iirg:\tlvcs 
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in Latin null 
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Salk'. 

A cuflorn that 
iiuUu'i .ifornh- 
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impUCi.ari fut 
in his . wn court 
impli'/ , th.it 
attoinics 
oiiirl-it tv) he lued 
elfcwhe'e. S. C. 
Salk. 328. 


And If an attoi- 
rieycf C. B. 
fl'itcs fucli a 
Cl) Bom in order 
to get lid of an 
rv^lini; in ano- 
’.h'lr court, that 
O'urt will not 
Mho notice of 
his privllcgf as 
fuch atfoi nry. 
Sed vide ante, 


Dillon verf. ffarpur. 


^69. 


C ase. The defendant being an attorney of the 
common pleas, pleaded his privilege, and he laid 
the prefeription, that time but of mind, nullus hitjufmodi 
atiornatin non dehet implaci tarty iSc, but in the common 
pleas, except for treafons, The plaintiff demurred 

fpecially, and (hewed fevcral things for caufe, none of which 
would h6ld as good exceptions. But the fault that Mr. Ray^ 
mond infifted upon in the plea was, that in laying the pre- 
feription, the two negatives amounted to an affirmative, viz, 
that feme attornies i'n the common pleas were fuable elfe-. 
where than in the common pleas, and for any thing that ap- 
peared to the contrary this defendant might be one of 
them. To wliich the court agreed. But then chief 
juftice faid, it would be a quaerty whether, fince the de-.' 
Vendant has allcired himfelf to.be an attorney of the com- 
mon p]ea.s, the law does not fay he ought to be feed there , 
without laying a cuftom, and fo this cuftom as alledg^ff 
here fliould be rejetSted as furpiufage. And upon that m 
was adjourned. And at another day yix,.SouthQufe for the 
defendant urged firft, that two negatives in* law did not 
make an affirmative. Lift, 220, 362. to which Mr. 
Raymond anfwered, that thofe were cafes of grants, 
wlicrein the law regards the intent of the parties. But 
pleas (efpeeiatly thofe to the jurifdi<ftion, l^c, as this is) arc 
always took more ftrictly, quod fuit toncejjum per Powel/y 
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Pcwys and GffMjuRiccSy abfenie Halt chief jufticc- And Dif-ton 
Powell faid, that fince pleadings muft be in La^in by jjariur 
4he a6l of Edw. 2 they muft be conftrued according to the 
jules for the conftrucftion of Latin. Then Mr. Southoufe 
urgM^ that t^e court would take notice, that the attornies 
ofthefcommon pleas had privilege of being fued there, and 
reje£l the cuftom as pleaded as furplufage. But by the 
three juftices, whatfoever they would have done had it flood 
indifFerentj now they would not take notice of a privilege 
exprefsly contrary to what the defendant has alledged in 
his plea. And therefore they gave judgment, that the dc-* 
fendant fliould anfwcr over/ 


Sheer verj^ Brown. 

S. jSalk. 17. 


E rror on a judgment given in the common pleas 
hy nil diciurma ajfumpftt for goods fold and delivered, 
among other counts, and intire damages on the writ of 
inquiry. The error affign’d \vas, that in the deplaration 
the plaintiff fays, that the defendant being indebted to him 
jn fo much money for goods, fold and delivered, in confide^ 
rationtirtde fuper/e affumpjit., and does not fay that the de- 
fendant ajUumed, and therefore that the declaration was ill. 
And to prove this. Law v. Saunders, Cro, Eliz, 913. My 
50. and Lopdett v,erf. Hart, intr. Pafch, i IVill 3. B. R. 
and 2 Fentr, 196. were cited. But Holt chief juftice 
being prefent when tl^is was firft ftirred, held it clearly well ; 
and faid he had forgot the cafe of LopdeU v. Hart but fup- 
pofed if it were fo adjudg’d, there were three perfons men- 
tioned before in the’ count, Uponwhjch it was adjourn’d. 
And being ftirrfd at another day {Holt chief juftice being 
abfent) Pmell juftice faid, that the cafe in Cro. Eliz. 913. 
fvas fo adjudg’d^ becaufe there were three perfons mentioned 
in the count, and then nan conjlat which of the two besides 
the plaintiff made the promife, and therefore it is uncer- 
bin; but in this cafe there is only the plaintiff and defend- 
i|t mentioned, As to 2 Pentr. 196. that was adj udg’d on 
a motion without debate, and a^inft Pentris’s opinion, and 
that it a cafe in the common pleas about two or three years 
ago this exception was took and confidered, and 2 Pentr. 
confidered, aqd the exception over-ruled} and the cafe in 
2 Penir. held not to be law by the whole court of common 

S ileas. itipuft betook to be that the defendant promis’d, 
f it is tranffated, it is, that he promifed, which muft refer 
to the defendant, that went laft before. G«» 4 /jufticefaid, 
that the difference "was between a collateral promife, and 
one that arifesby operation of law: and cited Buckler verf. 
Angell, I Lev, 164. and Moilfin verf. Rujell, judgment, 
yras affirm’d by the three juftices, Holt being abfent. 
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Regina verf. Burnaby. 

$.C. Com. X31. Convldlon poft vol. 3. p. 15. 

A Conviftion upon the ftatute of the 43 £. e. 7.^^ r, 
againft robbing of orchards^ cutting of trees, 

The conviAion fets forth, that whereas complaint hath been 
made to the juft ice of peace by Sir Robert Bamardt>f Bramp-^ 
in the county of Huntington^ that the defendant in the 
night-time cut aown divers lime trees of the faid Sir Robert 
Barnard at Brampton aforefaid, tfr. the juftice of peace 
awarded him to pay fo much damages, and in the convic- 
tion was ftiled gentleman. This conviftion was 

removed by certiorari into the king’s bench, and there the 
defendant upon the authority of the cafe in Cro. Eliz. 821. 
offered to put in a plea to me convidiion, fuggefting a title 
in the defendant, as 1 think* it was a right of common ; 
but after feveral days debate bcfo¥c and after Powell juftice 
came up to the kind’s bench, the plea was refufed by the 
opinion of the three judges, againft Holt chief juftice, who 
firft ftarted the point : ti^ether fuch a plea might be rcceive4 
or not to the return of ^tcertioraru 


iSi. 3Salk. 127. 


Ifapiaccis Powell hx^ice faid, that there was never any fuch pro^ 
natedtobcina seeding, for ought appeared, in this court, and therefore 
t^^the whX of he would not confent to let in fuch a way of pleading to 
♦t’ihall be taken judgments, which would be of fuch mighty confequence, 
to be in that without fome precedent to warrant it. If indeed any re- 

cord or precedent of SU John's cafe could be found, he 
might have confented to it, but being no fuch could be 
found, he was againft it. If they had jurifdiftion, the adl 
^ that vefts that jurifdidlion in them excludes us and every 
body elfe to call in queftion their judgment, or fay any 
thing contrary to it: and if they had not jurifdiftion, as 1 
take it they have not where property is m queftion, then 
an aftion lies againft the maJeer, and him that executes 
the conviftion ; and that is the party’s proper remedy, and 
the proper method to bring this matter into queftion ; and 
while he has that, there iff no need for us to find out fuch a 
new and extraordina^ remedy as this for him. Powys 
Could agreed wit!) rowelL 

fnay*bcco^iLd chief juft ice faid, that there was all the reafon in 

unacr a nature the world to believe that the cafe in Cre. Eliz. 821. was 
iinpo)t:iiEin the foj for it a'fapeared hjr my lord Cake in St. John's cafe, 5 
topreventwrtiUn 7*' “ '°y reported the' cafe m Cruir, that 

nin'emeanorein fuch a judgment was given upon the cafe of the dagge, and 
lew'i and Idle that queition could never have come before the court any 
way but this, and fo we have amoral certainQr, that there 

that futh mildcmcanors were frequently committed by lewd «nd mean perfont, and ena^mg: in 
the body that all and every fuch lewd perfon or perfona who Ihall commit SliCflUifdmcsnorsilhali 
^ Convlfted, and in ceruun cafei whipped. €r S 4 k« iSi. 

wa? 
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was fuch a proceedings though we have not a mathematical Recina 

one. 1 agree, that if the matter of fa<ft were within their bork^aey. 

jurifdidiion, you fliall never falfify the proc^dings of the where the nm 

juftices: but if the matter be out of their juiiCdiftion, tcrof fa^iis 

then you all agree their proceedings maybe falfified ip withinthcjurif^ 

an aftion ; and why fhould we not rather to prevent ai^ions ^fticcsjt (hall 

againft the juftices fufFcr the parties to put in pleas to thefe not be 

convidlions here, but cfpecially feeing there can be no other 

remedy in this cafe* For now this conviftion is come 

hither, no prohibition can go ; whereas upon putting ip 

ftxch a fiiggeftion as this while the conviifion remained 

below, the parties might have a prohibition after conviction 

to ftay the juft ice fron. proceeding upon it; for without 

doubt, if the defendant had but a colour of title, the juftices 

pf peace had no juiifdiCtion in*the caufe, and now the con- 

viftion is removed here, if *11 be good, and fo be confirmed, 

then procefs ifTues out •of this court upo^ the affirmance, 

and then no aCtion will lie for the party againft the officer a conviftlon 

who executes the procefs of this court* And therefore is confirmed in 

feeing we by our affirmance are to give the convidiion this 

new ftrength, it feems reafonable we fhould have a power no 

to examine into the matter of it byway of plea, <hat we will Uc againft 

may not fet our ftamp to that, that ought never to have 

bc/nn^dcatall, ^ 

Pleader. 5 M. 24, 2d. Ed. Vol. 5. p. 35^. 

Then the court refufing the plea, Mr. and Mr. ^ ' 

Proderick took exceptions to the conviCfion, firft, that the 
conviction took notice of the defendant to be a gentleman, 
and that gentlemen arc not within the ftatute, but only 
mean and idle persons, hedgerpullers, bfc. And for that 
they cited the preamble of the ftatute, and alfothe 15 Car^ 

2. made for enforcing this aCt ; and alfo whipping, which 
is the punifliment infliClcd by the ftatute, is fo bafe as the 
law could never intend to infliCf upon gentlemen. Seconds 
ly, that the convidion was uncertain, firft in not men- 
tioning the number of the trees, which Ihould have been 
done, as a mcafure for the juftice to give damage by ; fe- 
condJy, in the place, at Brampton aforefaid, and Brampton 
mi^t lie in two counties, and fo the fad might be done 
in Brampton aforefaid, and yet not in the county of Hun-^ 
tington^ and fo out of the jurifdidion of the juftice, and 
therefore the convidipn fhpuld have faid at Brampton prao^ 
di^am in comitatu pra^di 4 foi. 

Holt chief juftice. BlayUr\ cafe in 5 C(7. 94. is exprefs, 
that in trefpafles the number and nature of things ought to 
be mentioned ; if fo in trefpafles, much more in a convicr 
tion, where all imaginable certainty is requifite, the fubjed 
by this private jurifdidion executed by a Angle juftice in a 
fummaryway being deprived of the privilege and bendit of 
the common law, and of being tried in the face of the 
fountry by the judgment of his peers, Befides the fiime 

I^afon 
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rcafon that holds in trcfpafles holds here viz. the afcertain- 
ing the d.'\mage, which by the ftatutc the juftice is to affefs, 
and this coiwiition may be pleaded in bar of an aftion of 
trefpafs for the fame treipafs* And therefore fDr this reafon 
per totmn curiam the conviftion was quafhed. As to the 
exception, that the defendant was faid to be a gentleman, 
the court over-rvled it, faying that if gentlemen will do 
hafe things, they muft be liable to the punifliment the law 
has appointed for fuch offences, and their t}uality will be 
but an aggravation* As to the place, they held, that 
Brampton praedi^. muft be took to be Brampton in comitatu 
praedtSlo. convidlion was quafhed. Ex relatione m\i 

Jacob. 

Note. I was informed that the court did not give any 
pofitive opinion as to the plea, but that they feemed inclined 
as above, and that by the advice ^pf the court the parties 
confented to try in an aftion, whether the defendant had 
any right or no in the place where, But Sir Robert 
Parnard dying foon after the term, the fuit fell, 

fjelliott againji Mr. ferjeant J. Selby. 

a man in j«f- Eplevin. The defendant avowed the taking the cattle 
Swtkffi ^ damage feafant in his freehold The plaintiff in bar 
that J. s. was the avowry pleaded that the duke of Buehngham was 
on fucii a day rite et legitvne fuch a day feifed in fee of the manor of 

whereof the place is, and timeout of mind has been parcel, 
th^manor ^ cuftom within the manor, for the copy- 

of A. and grant- holders to have common in the place ^here, and then fets 
copyiioid out a grant of a copyhold tenement, ^c. to himfelf from 
^mTtliatVy dukc, The defendant replied, that the cattle were 

cuftorn all the damage ft'cjfant in his freehold, abfque hocy that the duke was 

copvhoMcrs dre at the day in the bar mentioned rite et legTiime feifed in fee 

mnnontheiocu^ granted the copyhold eftate to the plain-r 

in quo, a tra- tiff, I'hc plaintiff demurred, Mr. Raymond for the 
verii that f. s, plaintiff took exception to the traverfe. Firft, that the de- 
fendant ought not to have traverfed the r/V/ ; nor 
feifed in fee on Ihco’idly, the day of the feifin, becatife if the lord were a 
theday men^ diffc’ifor, thc grant would be good and the time of the fei- 

noncdin the fin is not material, if it v/ere before thc grant. Mr. TVeld 

s. c hut with ^he defendant cited, Dteribs. a. pi. 33.35 a cale 
feme difftTcnce. .that would govcm this, where in replevin the defendant 
5 Salk, avowed as herfe ; the plaintift' pleaded in bar, that be was 

tr. G. 15. 2d. leifcd in tee of BLackacre next adjoining to the place where, 

^id.voi. 5. p. and the defendant, ^c. was bound to repair the fences, 

yr. and for fault, The defendant replied and traver- 
h(^^uken upon^” ahfque hocy that the plaintiff Vas feifed in fee of Blacks 
demurrer to any aercy ^ c. The defendant demurred. And rcfolved, that 
thbiigh the being feifed of a precife eftate of fee was not mate- 

pfigi.al at thibeftinning .f a declaration $• C. Salic. 701. R. acc. Ann. 189. Barnard v, Mo^. 
)D. B.Ch.H. Bl. »5'o.irideB«ft, } 4>>4 Mod,i,6.Str,sZ5.Gilb.C.B. n9.peft.j399. 

rial 
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tial7 nor confequcntly traverfable; yet the plaintiff by plead- mttior, 
ing this precifeeftate had given the defendant the advantage 
of traverfing it, though any intercft would have maintained 
the bar to the avowry as well, as a fee. So here. But the 
court agreed clearly, that the traverfe was naught. 

Then Mr. fFeld took exception to the original, that it 
was nonfenfe, and that there was no fuch v/ordzsaveriarumf 
the entry being in the memorandum^ that the defendants fum-^ 
monitifuerunt ad refpondendutnt\\t^\2!LnX\S deplacito captianis et 
injujie detentionis averiarum^ eainjujle ditiner* contravad^ etpleg. 

and that there was nofiich word as define But the court 
held it was not one jot material, the memorandum being no 
part of the declaration, and that if the originaPwas naught, 
thewaymuftbe to take advantage of it by for this is 
but a recitaf, on which the king’s bench can’t judge. And 
he cited a cafe in this court, «vhcre in error of judgment of 
the common pleas in debt, the recital was attachiatus in- 
ftead of fummonituS’i and it was urged to be error i the court 
held it to be but a recital, and that the way to take ad- 
vantage of it was to allege diminution, and take a certio’^ 
rari^ and if the original returned was fo, it would be error, 
and they would reverfe it, but not as it is upon th^ bare 
recital. And when Brodertek the Jaft day of the term in- 
fifted upon it, that it was not taken notice ef in i Saund, 

317. nbr ijie other reporter of that cafe, i/b/f chief jufticc 
remembered the cafe well himfelf, and it was as he re- 
ported it, ^nd that Twifden juftice faid it was but recital. 

Judgment was given for the plaintiff. 

The Countefs of Banbury Knolls and 
Wood. 

I 'tizhomine the defendant prayed (a) oyer of Aplurieshomii* 

the writ, and had it, and it was the pluriesy and then rcpiegiando is 
pleaded in abatement a variance between the writ in the 
regifter and this,wz. that the words ad ipfirum (viz 
fatae Mariae tomitijfae Banbury et Caroli Knolls^ ^c.) damnum not. acc. poft. 
non tnoiicum et gravamen^ were ie ft out, and to this the 5 ?^* ‘‘ 

plaintiff demurr’d. And per curiam, the pluries complain- Tlwreforc if it 
ing of the delay done to the plaintiff in not executing the vark 5 from the 
firft writ and the aiias, thofe words ad ipforum damraun, l£c. "gifterin ama. 
would be a material part of tlie writ,otherwifc on the alias ; ma^'^beabated 
and therefore being a variance from the regifter in a pednt q. wb'etber two 
material, the writ muft be abated. And fo it was. Holt perfons an joi» 
chief juftice faid, that the replegiando, ind the alias, 

are vicontiels and not returnable^ but the pluries is always 
returnable infoe^coo^n pleas* or king’s bench, and is 
the very wrif the court holds plea upon. And he bid the 
counfel of the pfadnidff confiaer, whether the countefs of 
Banbury and (varies Knolls could be joined in one writj 
[ej VWc f«i4 T, Bumhanb Batnn4te,Sd, 3^ Doui^ *• T. R. 

in 
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in the firft writ it would be well enough, it not being re^ 
turnable. But it is a queftion, whether it would be fo in 
the pluries. 

Willan verf. The Hundred of StanclifFe. 

E R R O Ron a judgment given in the common pleas, 
inana< 9 :ion on the ftatutc of hue and cry: ij Ed. i. 
Ji. 2. Cy 2. Mr. Broderick for the plaintiff took two excep- 
the robbcr7or^^^^'^ count ; firft, that the matter and fervant were 

itU ftrvant/thc laid to be in company, and that the robbers fpoliaverunt the 
dfciaration may fervant, where it fhould have been the matter, the goods 
being all the while in the mafter^s poffeffion, he being in 
the fervant, Company ; an^ for this he cited Style 1 56, 319. 
tho’it Rates that Holt chief jufticc agreed, that the goods were in point of 
poflefEon of the matter, and that in an indift- 
If a ftatutc pro- uient of robbcry againft the thieves it would be well to fay, 
vides that no that they robbed the mafter ; but he faid, that it would be 

brou " it^for a ^ declaration to declare acefording to the truth^ of 

^ticuiar^caufe the conftruSion of the law to the judges, 

until a certain The fccond exception was, that it was faid in the dcclara- 

SbUhave^el^f which refers to the 

ed*from\he^ttme declaration ; and fo the original, for ought ap^ 

when it occurred pears, might be fued out within forty days ; and therefore 
imd declara- jje ought to have faid, quadraginta dies praeterierunt before 

original. Mr, Chejhyre for the defendants 
ber of days have faid, all the precedents were as this is, compared it to 

elapfed, no the cafe in 3 Lev. 246, of adhucy which is there held to 

refer to the time of the original. 

this account on chief juftice faid, Aat they would take the robbery 

error. to have been committed the very day it is laid, and then 

appears upon the count that the forty days were paffed, 
day on which it That if they would take advantage of it upon the original, 
is Rated to have they fliould have craved of it. And judgment was 

occurred the ffi^med, 

number of days : , , , , . r ^ . 

appeared to have cl^pfed before tht comnienecmcnt of the (uft. 

Hales verf. Owen. 

quo*d"quodd*am" A N aftion, upon the eftate of the 7 y % W. e, 
breve regis etna- 7. for a double return. Upon not guilty pieced, 
a^d a verdift for the plaintiff, it was now moyea in arreft 
of judgment by Mr. And tfie ground upon which 

quod prajcepit fic founded his cxccptions was, that if it (fid not appear to 
^ the court, that there was a fufficient authority to makC' 
dei?cdaVthVno-^^i^ election, and that that authority was well purfued, 
minaiive cafe to and a fortiori if it did not appear that it was not 
s* c.^yell purfued, then was there no perfon elcfted, and 

In^Tn aalon for a <iouble return ’tls fufficient for the plamii^ to aSrgie that he Was<loly ck£lcd> 
lie need not Rate any thing to ftiew that the cleaion was regular. S. C, Com. 232. And tho* tl»o. 
writ required thecle^ion of twoprrfojis, he need not i^tw that any. other perfon was clcdlcd befidca 
himfclf. But if the plaintiff taket upon himfclf to^btetheoifcumfhnim and it* 

appears upon the ftatement to have been void. QJfthe declaraKioin v^ltaiot bfiMd, Ifm aftt 
is direacd tobe done at the nm court, and it appears that Rich aoUfC WM held onotta day, an 4 , 
that ilie aA was not done until a fabfeqaent one, it may be prefumed the court wat adjourned from 
the one day to the other. And it (hall be pwftimed after fuch a verdift has been given as odnld not- 
properly have been given unWr th?^ h«d bwn regular, Intho lenience “ op ftiphadap of •> 
particular month n«w pext ibUowing, * tbs word Mowing will relate to the day, m tQXtm modW 
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confequently no party grieved to bring an aSion, nor no 
action could lie upon this ftatute, And firfts^ after the re^ 
cital of the afl: of parliament in the declaration comes the 
writ, which is fet out thus, qu 9 d qmddam breiM demini regis 
e tancellaria fua emannjfit^ viceeomitibus civitatis Coventriae 
direbfumy per quod quidem breve ( recitando quod cumde advija^ 
mento^ ilfc.) vicecomitibus dvitatis praediSiae praecepitfirmiter 
injungendo^ bfr. And fo it does not appear who it was 
commanded, there being no nominative to praecepity and 
fo for aught appears there was no authority to make the 
cleftion. Secondly, the writ commands, that he fhould 
make proclamation de die et loco praediSfisy which refers to 
the day of the meeting of the parliament, which*is the only 
time mentioned in the writ. And when the plaintiff in his 
declaration comes to (hew * how it was executed, 
he fays only that proclamation was made of the time of 
eledion, but does not fhew the proclamation of the time 
of meeting of the parliament* Thirdly, it didjiot appear the 
proclamation was made at the county court, much lefs at 
the next, the words being only apud civitatum Conventriae 
and if that fhould be taken to be the next county court, 
then the eleftion could not be at the next county court ; 
for he tells you, that proclamation was made at the city of 
Coventry the fourth of Dec ember y that the elcftion would be 
upon the rfinth j and it was made accordingly the ninth, which 
could not be the next county court, for that was the fourth ; 
and the county court being but one day in law, it mull fall 
then, except it had been adjourned over to the ninth, which 
does not appear ; and efpecially it being faid to be the ninth 
of then next following, which mull be the Decern^ 

her twelve-month* Like the cafe of Jones v. Morley^ ad- 
judged in this court HiL 9 3. B, K, ante 287. where a 

man in Hilary term covenanted to levy a fine next Hilary 
term} that was adjudged, mull be underftood Hilary term 
twelve month. The fame objeflion goes to the eleftion, it 
being only faid to have been moA^apud lJlam eandemcivitatem^ 
Fourthly, it does not appear any body but himfelf was 
chofen, and he ought to have fhewed two were chofen ; 
for the writ commanding them to chufe two, if only one 
was chofen, the virit was ill purfueef in fubllance, and con- 
fequently the eleAion void, which is indeed the ground of 
all the other objeftions, the Iheriffs being bound in all 
things ftridUy to purfue the dire<ftions of the writ; and if 
they vary fifom it, all their proceedings, as not being pur- 
fuant to their authoritv, are void, and conf^quently the 
plaintiff not defied, wixich k is* incumbent upon him to 
make Wmfdf out to be, tointitie himfelf to an afiion. Ta 
thefe objefiions it was atifwered by liie counfel forthe plain- 
tiff, that as for the firfl^,^ it muft be underftood the king 
commanded, and that it was the idicxn of the language 
not to repeat the nominative cafe, but the verb fbouki be 
npfdkd to foebperfon named before beftTuited with the. 
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fenfe : that it was a rule in the fyntaxis^ that in verbis 
rum fignificatio ad homines tanium pertinet^ teriiae perfonae no>^ 
minativus Jaepe fuhauditur : that the original writ in debt in 
thercgifter was juft as this, praecipe J, S. qu&dreddat 
N. triginta libras^ quas ei dehet et injujie detinet^ &c. Where 
4 S. and y. are both dative cafes, and yet the Latin is 
well, without repeating quas % 5. ei debetj though S, 

was never named before in the nominative cafej and, 
though y. N, be the fubftantivc next going before, yet it is 
determined by the fenfe toj. S, To the reft of the objec*»* 
tions they gave an anfwer, that nothing was incumbent 
upon them, but only to fliew, that they were duly eledfedj 
and that Accordingly they had averred, that they were 
debito modo elefled, that whether the flieriff proceeded re- 
gularly to the elcftion inalhthe fteps of it was not incum- 
bent upon them to Ihew, as neither that other was elcfted ; 
it was enough for them to (hew tfaemfelvcs elefted, which 
they had done, and that was now found with them# Ari^* 
Mr. folicitor faid, that if the flierifF had proceeded to an 
cleftion irregularly, yet he fhould not take advantage of his 
own wrong \ for then he would have nothing to do, but 
to m^ke any irregular ftep iij the ele£fion, and he would he 
fecure from an aftion, let him aft as he would. Mr. Cbtu- 
fer replied, that what was good Ciceronian^ Latini would 
not be good in a declaration, for that requi^'*moi« cer-* 
tainty. For the cafe of the writ he faid, tiKt was wcil 
enough ; for the intention of a writ was to tell the matter 
Ihortly, and from thence It has the name of breve ; but de- 
clarations muft be more particular. He f^id, that the aver- 
ment of debito modo elellus was not fufEcient, without fhew- 
ingthe manner of the eleftion; and it was plain the plain- 
tiff’s counfel thought fo, becaufe they had fet it out / but 
that if what he had obferved wAs true, that it appeared that 
the fherift' had not purfued his authority, the averment, that 
the plaintiff was debito modo eleSlus^ could never make it 
good, becaufe it was an averment contrary to what ap- 
peared in their own declaration ; and if the court v^ould 
refer praecepit to the words going befpre, there were two 
of them, the king and the chancery ; and then it would be 
uncertain to which of them it fliould be referred. ' And if 
the fheriff proceeded irregularly, he might be punifhed ill 
parliament, &c. but he could not be liable to an aftion 
upon the cafe for a double rfturn, 

chief jufticc. The pronoun ilk in the nominative 
cafe is often underftood, where there is a word going be-^ 
fore, to which it may relate : the cafe of the traecipe quod 
reddat is in point ; tile is there tinderftood, and has a rela- 
tion to S. which went before. But then it is oWefted, 
that it is the nature of a writ to declare the matter ihortly. 
But though it be the nature of a writ to tell the matter 
ihortly^ yet it muft be Latin^ and clear and plain, and 

good 
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good fcnfe. The writ need not indeed be fo particular as HAtti 
the declaration ; as in trefpafs, it is enough to fay in the 
writ, ^uare hona fua cepit ; but when you come to declare, 
you muft mention the particulars. But then it is objcjiited, 
that indeed this is good Latin in Cicero^ but it is not good 
in a declaration. But fure what is good Latin in Cicero is 
good Latin in law. In the conclufion of a pica it is the con- 
ftant way for us to fay, et hoc paratus ejl verijicare^ without 
repeating the pronoun ilk* So here, if you leave out the 
parenthelis, the words will run thus, quoddatn hreve domini 
• ^gis e cancellaria fua emanajpt vicecomitibus civitatis Covent riac 
Jire Stum per quod quidem hreve vicecomitibus civha^spraediStae 
pfaecepitfirmiterinjun^endoy toV. that muft be, ills praecepit. 

But it is objefted, that it is uncertain whether it Should be 
/7/<?or ///<?; that is, whether it ftiould relate to the king or 
the chancery. But the chartccry cannot command by a 
writ, but only ihe king^, and all writs are in the king’s 
^name. I'he lord chancellor indeed fits in the Cuert, and 
iffues out the procefs; but it is the king who commands in 
the procefs, and it cannot be underftood otlicnvifo. And 
if this would be the fenfe of the words leaving out the pa- 
•renthefis, it will be the fcnfe of them *with it in; fOr the 
parenthefis does not break the fenfe at all, nor will make 
it worfe* But then it is objected fccondly, that it docs not 
appesn: hbj^hat there was a regular elcdrion Nay, Mr; 

CofUfper fays, that it docs not only not appear,^ tliat there 
'was a regular eledfion, but the contrary appears, viz* that 
it was irregular. But I think the contrary is ti ue, for the 
eleftion might be at the next county court, though it is 
not faid that it was, for nothing appears to the court but 
that the county court might be adjourned ; and Hnce it 
might be fo, why fliall not we underftand that it was Q) } 

Bust bcfules all this, it would have been enough for the 
plaintiff to have faid in his declaration, that a wiitwas elf 
reftc'l to the fheriffs, and that thereupon the ftieriffs pru ■* 
coected to an ele£lion, and that the plaint. ff was Jeldto 
mode ekStus*, and he might have left out ail tld^ nvtter, 
about the manner of the eleftion; and that waddi is u\ :he 
declaration befides, Icavinj; out all that matter, brings the 
plaintitf within the benent of the ftatute, and he mi^ht 
have averred his conclufion, without /hewing any premilies 
at all. And if he might have fo done, then when nothing 
appears in thefe premiffes to the contrary, why lliall not 
wc intend, that the eleftion was well ? But then Mr, Co%v- 
^^robjefted, that it does not appear that two .were chofen. 

Suppofe the eleftors will choofe but one, or they agree to 
choofe one firft, and theri the other, and accordingly they 
choofe the firft well, and the fecond is a void eleillon ; the tlu i» 
eleSion of the one will not be void, becaufe cither anothtu* 
is not chofe, or not well ehofev Befides, this is an authority ^ood ulo 
Voi-» IL • , M toother. 
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to do two things j and if it be well executed as to one of 
them, the not executing of it as to the other will not 
avoid the execulion of it as to the firft. Like the cafe of 
a power of revocation j a man may revoke part only, or 
part at one time, and part at another : fo here, the eleftors 
may choofe one firft, or one only, and not another, and 
auihorities in execution of jiiftice are favoured ; and there- 
fore if (/v) a writ be direfted to four bailiffs, two may 
execute it. Befides, it appears upon the writ that the ftic- 
riiFs have returned two indentures, viz* one with Sir 
Chrijiopher Hales and Hopkins^ and the other with Hopkins 
and Ncale*^ But'fuppofe there were an irregularity in the 
execution of the writ, (hall the flberifF take advantage of 
it ? Sincv" he has pretended^ to execute the writ, and make 
[h) s. p. Com, a return, he [h) fhall never take advantage of any error 
in tile proceedings, 

jufticc. Leaving out the parenthefis, the matter 
, is pliiin, and it is the nature of a parenthefis to be left out, 
'The chancery cannot command by a writ, it muft be the 
king muft command. I'here is more"^ doubt upon the 
matter of the adjournment. I think, that if it had appear- 
ed upon the record, that the eletftion was a void clc^ion, 
the plaintifF could not have maintained this aftionj but it 
docs not appear, that the (herifFmadc proclamation of the 
time of the meeting of the parliament; but yet he might 
have done it, though it docs not appear upon the writ, in 
wliich it is by no means necc/Tary to fet it out. It appears 
he made proclamation of the time of the eledlion ; but 
then it is faid, it does not appear he made the cledion at 
the next county court. But nothing appears to the con- 
trary. It is faid, it does, becaufe the proclamation was 
made upon the fourth, that the election would be open the 
ninth, and then it was had ; and therefore the county court 
being but one day in law, the ninth could not be the next 
county court, for that was the fourth. But the court 
might be adjourned ; and if the elcflion had not been at 
the next county court, the plaintilF could not have had a 
verdief. The plaintiff has nothing to fhew another 

Was elected ; he has fliewed, he was diffy elected himfelf, 
and fo lie has made himfelf out to “be the party grieved, 
and that is enough for hirn to Ihew. This matter might 
have been taken advantage of upon the trial. 

Gould and Poi^s agreed, and judgment was given for the 
plaintifF. 

Holt chief juftice faid, this was not like the cafe of 
Jones verf* Morley^ for this muft relate to the day of the 
rnonth ; that being fpoken of the term, which is an intire 
thing, could not be conftrued otherwife* And Powell 
agreed that it differed much. 
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Coggs wr/.’ Bernard. 

S. C. Com. 133. Salk. 26. 3 Salk. 11. Holt. 13. Entry. Salk. 735. poft* 

Vol. 3. p. 163. 

I N an acuion upon the cafe the plaintifF declared, quod cum if a m-in unrler- 
Bcrnard the defendant, the tenth of November 13 U'^ilL 
3. at, oV. i't fccure clcvar(;,i^ A/iglice xot^kc 

up, fevcral hogtUeads ot brandy then in a ccrtaui cellar in D t ^ : 
ft falvo ft feenre dfponcre^ Anglice to lay them down agajji, in o ^ a^y , , 
a certain other celiar in Water lane^ the faid defendant aiiu 
hibfervants and agents, tarn ncgligcntcr et improvide put then; thu 'kr n-yWi 
down again into the laid other cellar, quod per dejeSi urn utrue th -r 

Ipfius the defendant, his fervants and ageius, of ti e 
callts WTtS Ihivcd, and a great quantity of brandy, vi 7 .. to 
many gallons of brandy was fp^t. Afti.r not eudly piee;l- ihrc.?; 
ed, and a verdift for the pi^dntilF, there v/as a rr.otlon in ’• 

arreil: of judgnienr, for what it was not alh‘iig;ed 111 ^^he dt> | 
claration that the defendant was a comipon porter, nor 
averred that lie had any thing for his pains. And the Cule 
being thought to be a cafe of great confequence, it v/as 
this day arguedi feriaihn by the wnolc ccuit:. 

Gould juliice. i think this is a good declaration, ^ I'hc 
obj ^efion tliat has been made is, bccaiife ihere is not any 
confideration laid, liut 1 think it is good cither vc..yS eaiJ 
that any “man, that undertakes to carry goods, is J.r’tac to 
an aciion, be he a common carrier, or whatev(a' l.c if 
ihn'ugh his ncglei^i: they arc loft, or ceme to ar.y ci - ; 

and if a praem'ium be laid to be given, tiicn ii is ut 
queftion fo. The rtafon (/f the odion is, tlie p.au- u)ar 
truft ixpofed in the defendant, to which he ha-, er rt inr:d 
by hi.s afiumptirm, and in the executing which he in s 
carried by his iiegled. But If a man underlakes to b did 
a houfc, without any thing to be had b>r his p/iip, ;,n (//) 
adion will not lie for non-j^ei fonnarice, becaiife it is riudiu.i 9^9* 
paiTlum. So is the 3 //, 6. 56. So if goods arc depolhed 
with a friend, and are ftolen from him, no iiction will he. 

29 But there will be a difihrence in that cjft upon 

the evidence, how the matter appears ; if they w ere ftde^ by 
reafonofa grofs iicgled in the bailee, the truit will u.r,t fave 
him from an adion, otherwife if there be no grofv n. "Jed, 

SoisjD^^. y Stud. 129. upon that diftcrcncv . The fame 
difFerence is where he comes to goods by finding. /W/. c? 

Stud, ubi fupra. 0 :v. 141. IXft if a man takes upon him 
cxprefsly to do fuch a fadt fafely ar.d fecuidy, if tiu* tiling 
comes to any damage by his rniicarriaof, an adlion will He 
againft him. If itbcWya general bailmcn?, die bailee 
will not be chargeable, without a grofs neglect. So x^Keihu, 

160. 2 H. 7. II. 22 4 lJ'. 41, I X. 10. Bro. a^Bor? fur U 
cafe. 78. Southcotds cafe is a hard cafe indeed, to oblige all 
men, that take goods to keep, toafpecial acceptance, that 
they will keep them as fafe as they would do their owib which 
(aj Vide Jones, 6o« 
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CocGi is a thing no man living that is not a lawyer could think of: 

Beiva^d indeed it appears by the report of that cafe in Cro, EL 

EiEJAED- that it was adjudged by two judges only, viz. Gaiu- 

dy and Clench. But in i Ventr. ill. there is a breach af-. 
figned upon a bond conditioned to give a true account, 
that the defendant had not accounted for 30/. the defend- 
ant fhewed that he locked the money up in his maftcr’s 
warehoufe, and it was ftole from thence, and that was held 
to be a good account. But when a man undertakes fpe- 
daily to do fuch a thing, it is not hard to charge him for 
his negledl, becaiife he had the goods committed to his 
cijftody upon thofe terms. 

Powys agreed upon the negleft. 

PgivcU. The doubjt is, becaiife it is not mentioned in 
the declaration, that the defendant had any thing for his 
pains, nor that he was a common porter, w^hich of itfelf 
imports a hire, and that he is to •be paid for his pains. So 
that the queftion is, whether an aftion will lie againft a 
man for doing the office of a friend ; when there is not any 
pan icular neglect (hewn? And I hold, an aftion will lie, 
as this cafe is. And in order to make it out I (hall firft 
IhcWrt that there are great authorities for me, and none 
apinft me j and then fecoiidly, I fhall (hew the reafon and 
glj} of this adlion : and then thirdly, I (hall confider South- 
cote'*s cafe. 

1. Thofe authorities in the Regijler no. a* 1. of the pipe 
of wine, and the cure of the horile, are in point, and there 
can be no anfwer given them, but that they are writs, 
which are framed (hort. But a writ upon the cafe muft 
mention every thing that is material in the cafe, and no- 
thing is to be added to it in the count, but the time, and 
fuch other circumftanccs. But even that objeftion is an- 
fwered by Rafik Entr. 13. r. where there is a declaration fo 
general. The year books arc full in this point. 43 Ed. J. 
33. a. there is no particular afl: feewed. There indeed the 
weight is laid more upon the negleft, than the contradl. 
But in 48 Ed. 3. 6. and 19 i/. 6. 49. there the adion is 
held to lie upon the undertaking, and that without that it 
would not lie; and therefore the undertaking is held to be 

, the matter traverfablc, and a writ is quaflied for want of 
laying a place of the undertaking. 2 //. 7. ii, 7 H. 4. 14, 
thefc cafes arc all in point, and the adion adjudged to lie 
upon the undertaking. 

2. Now to give the reafon of thefe cafes, the gtji of thefe 
adions is the undertaking. The party’s fpecial affumpftt 
and undertaking obliges him fo to do the thing, that the 
bailor come to no damage by his negled. And the bailee 
in this cafe fhall anfwer accidents, as if the goods are 
ftolen ; but not fuch accidents and cafualties as happen by 
the ad of God, as fire, tempeft, So it is l Jones 179. 

Palm. 



Trinity Term 2 Annae reginae. 911 

Pahn. 548. For the bailee is not bound, upon any under- Cocos 

tal:in§^ againft the atft of God. Juftice Jones in that cafe 

puts the cafe of the 22 JJJl where the ferryman overladed 

the boat, l^hat is no authority I coiifcfs in that cafe, for 

the adlion tlicrc is founded upon the ferryman’s a£t, viz. 

the overlading the boat. But it would not have lain, fays 

he, without that aft ; becaufc the ferryman, notwithftand- 

ing his undertaking, was not bound to anfwer for ftorms. 

But that aft would charge him without any undertaking, 
becaufc it was his own wrong to overlade the boat. But 
bailees are chargeable in cafe of other accidents, becaufe 
they have a remedy againft the wrong doers : ♦ as in cafe 
the goods are ftolen from him, an appeal of robbery will 
lie, wherein he may recover the goods, which cannot be 
had againft enemies, in cafe they are plundered by them ; 
and therefore in that cafjj he fhall not be anfwerable. But 
it is objedted, that here is no confideration to ground the 
aftion upon. But as to this, the difFcrence is, between 
being obliged to do the thing, and anfwering for things 
which he has taken into his cuftody upon fuch an undertak- 
ing. An (^7) aftion indeed will not lie for not doing the thing, vide port 
for want of a fufficient confideration j but yet if the bailee 919. and the 
will take the goods into his cuftody, he lhall be anfwerable 
for them : for the taking the goods into his cuftody is his ' 
own aft. And this aftion is founded upon the warranty, 
upon which I have been contented to truft you with the 
goods, which without fuch a warranty I would not have 
done. And a man may warrant a thing without any con- Warranty wlth^ 
fideration. And therefore when I have repofed a truft in 

? rou, upon your undertaking, if I fuffer, when 1 have fo re- 
icd upon you, I fhall have my aftion. Li^e the cafe of the 
countefs of Saiop, An a£lion will not lie againft a tenant 
at will generally, if the houfe be burnt down. But if the 
aftion had been founded upon a fpecial undertaking, as that 
in confi V ation, the leflbr would let him live in the houfe, 
he promifed to deliver up the houfe to him again in as good 
repair as it was then, the ( b) aftion would have lain upon 
that fpecial undertaking. But there the aftion was laid 
generally. ^ 

3. Southcofeh.{c) c^{e is a ftrong authority, and the reafon 
of it comes hotnc to this, becaufe the general bailment is 
there taken to be an undertaking to deliver the goods at all 
events, and fo the judgment is founded upon the undertak- 
ing. But I cannot think, that a general bailment is an 
undertaking to keep the goods fafel y at all cvenU^. That is 
hard. Coie reports the cafe upon that reafon, but makes 
a difference, where a man undertakes fpccially, to keep 
goods as he will keep his own. Let us confider the reafon 
of the cafe. For nothing is law that is not reafon. Upon 

(c) That notion in Southcote’s cafe. 4 Rep. S3, b. that a general bailment 
and a bailment to be fafely kept is all one, was denied to be law by the whole 
court, (X rcktiOTk m'rt Bufibu 7 y% Note to 3d£d. 
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conrulcration of the authorities there cited, I find no fuch 
difference. In 9 iiV/. 4. 40. k there is fuch an opinioruby 
Danhy, The caf- in 3 7 /, 7. 4. was of a fpeciai bailment, 
fo that t!uU eiifo canruH very far in the matter. 6 //. 7. 
12. theu: is fuch an opinion by the by. And this is all 
tlic foundaiion of Sovilcoleh cafe. But there are cr*fi‘s 
there rired, wliich aic jhongcr againft it, as 10 //. 7. 26. 
29 28. the cafe of a pawn. My lord Coke would diftin- 

giiiffi that calc of a pawn from a bailment, bccaufe the 
pawnee has a fpecial property in the pawn ; but that will 
ma’ne no diircrcncc, bccaufe he has a fpecial property in 
the thing ^ailM to him to keep. 8 Ed, 2. Fitzb, detinue 
5 Q. the c. {? of goods bail’d to a man, lock’d up in a cheff, 
and ftolcp. ; and for the reafon of that cafe, fure it would 
be hard, that a man that takes goods into his cuftody to 
keep for a fiiend, purely out 6fkindncfs to his friend, flioulJ 
be charge able at all events. Buf then it is anfwcred to that, 
that the bailee might take them fpccially. There arc many 
lawyers don’t know that difFerence, or however it may be 
with tliem, half mankind never heard of it. So for thefe 
rc;ifons, ( think a general bailment is not, nor cannot be 
taken to be, a fpecial undertaking to keep the goods bail’d 
fafoly againft all events. But if (<?) a man does undertake 
fpeci:dly *to keep goods fafely, that is a warranty, and will 
oblige thekilee to keep them fitfely againft perils, where 
he has his remedy oyer, but not againft fuch where he has 
no remeilv (.ver. 

chief jufl ICC. The cafe is ffiortiv this. This de- 
f; ndant underirikes to remove goods from one cellar tp ano- 
ther, and there lay them down lafely, and he managej them 
fo n -giigcntiy, that for want of care in him Ibme of the 
goods were fpoilcd. Ikon not guilty pleaded, there has 
]>;.n a verdia for the piaintifF, and that upon full evidence, 
t!ic ca'ife being fied bcfi.rc Guildhall There has been 
a in ari\ of judgment, that the declaration is in- 

f ifllcient, bccaiilv ih«- dclendaitt is neither laid to be a com- 
mon porter, nor that he is to have any reward for his labour. 
So that the defaidant i? not chargeable by his trade, and a 
private peilbn cannot be charged in an aftion without a re- 
ward. ‘ * 

I have had a great confideration of this cafe, and becaufe 
f one (;f tiu book^ make theaftionlie upon thcrcviTird, and 
fwmc upon the prornife, at fir ft I made a great c]u^*ftioii, 
v/nethef this decl;ii aiion was good. But upon connderation, 
as this dccli; ration I think the adtion will well lie. In order 
to mew the giocnus, upon which a man fhall be charged with 
goods put into iiis cuftody, I muftfliew the fevcral forts of 
liailments. And (b) there arc iix forts of bailments. The 
firft fort of bailment is, a bare naked bailment of goods, de- 
livered by one man to another to keep for the ufc of the 

bailor ; 
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bailor; and this I call a depofttum^ and it is that fort of Cocc« 
bal]rr,'*nt which is mentioned in Seuthcotds cafe. The fe- 
cond fer t is, when goods or chatties that are ufeful, are 
lent to a friend graUsy to be iifed by him ; and this is called 
c^r^nmodatumy becaufe the thing is to be reftored in ^ccommoda- 
'] iie third (ort is, when goods are left with the bailee to lum. 
be ufedby him for hire; this is ceWcAkcatio ct conduSIioy and 
the lender is called locatoKy and the borrower conduSlor. 

7 ^he fourth fort is, when goods or chatties arc delivered to 

another as a pawn, tp be a fecurity to him for money b,or- 

rowed of him by the bailor ; and this is called in Latin va- 

diuruy and in Englifl) a pawn or a pledge. The fifth fort is Th’ngs to be 

when goods or chatties are delivered to be •carried, or 

fomething is to be done about them for a reward to be pai/i 

by the perfon who delivers them to the bailee, who is to 

do the thing about them. 'Fhe fixth fort is when there earned 

is a delivery of goods or chatties to fomebody, who is to without resvard, 

carry them, or do fomething about them gn/iisy without 

any reward for fuch his work or carriage, which is this pre- 

fent cafe. I mention thefe things, not fo much that they 

are all of them fo neceflary in order to maintain the propo- 

iltion which is to be proved, as to clear the reafon of the 

obligation, which is upon perfonsin cafes of truft. 

As to the (a) firft fort, where a man takes goods in his A man who re. 
cuftody^o keep for the ufe of the bailor, 1 lhall corifidcr, Koods to 
for what things fuch a bailee is anfwcrable. He is not o^be 
anfwerable, if they arc Hole without any fault in him, nci- bailor is not 
ther will a common negl eft make him chargeable, but he 
muft be guilty of fomc grofs ncglcdh There is I confefs 
a great authority agamlt me, where it is held, that a gene- they n»ay fuf- 
rai delivery will charge the bailee to anfwer for the goods 1*^ 

if they are ftolen, unlefs the goods are fpccially accepted, fom\^g!^ors n^c 
to keep them only as you will keep your own. jdut (/?) my gk-ft with iril* 
lord CoJte has improved the cafe in his n port of it, for he p^toihcnr». 
will have it, that there is no difference between a fpecial J;o^-'eYcnthen^ 
acceptance to keep fafely, and an acceptance generally to if uc was 
keep. But there is no reafoii nor jufticc in fuch a cafe of ofrhr famene- 
a general bailment, and where the bailee is not to have -any 
reward, but kcejys the goods merely for the ufe of the bailor, n, ° 
to charge him without fomc default in him. For scmb.acc.nur 
if he keeps the goods in fuch a cafe witli an or- 
dinary care, he has performed the trull repoiod in him. ^ r.ws46. t*. 
But^according to this dodlrine the bailee muft anfwer for 
the wrongs of other people, which he is not, nor cannot 
be, fiifficiently armed againft. If the law be fo, there 
nuift be feme juft and honeft reafon for it,* or el-fe forne 
univerfal fettled rule of law, upon which it is grounded ; 
and therefore it is incumbent upon them, that advance 
this doftrine, to (hew an undifturbeJ rule and pratStlce of 
the law according to this pofition- But to fljew that the 
tenor of the law was always otherwife,' I fhall give a hiftoiy 
(#^ Vide Jones 36, {pj Vid«antc655. jop<ts4i. 

of 
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of the authorities in the books in this matter, and by them 
Ihew, that there never was any fuch refolution given be- 
fore Southcote^s cafe. The 29 jIJ}, 28. is thefirft cafe in the 
books upon that learning, and there the opinion is, that 
the bailee is not chargeable, if f;Jie goods are ftole. As for 8 
2. detinue^ 59. where goods were locked in a 

(cheft, and left with the bailee, and the owner took away the 
key, and the goods were ftolen, and it was held that the 
bailee fliould not anfwcr for the goods. That cafe they fay 
difjersj becaufe the bailor did not truft the bailee witn 
them. But I cannpt fee the reafon of that difference, nor 
why the bailee fhould not be ch^jrged with goods in a cheft, 
as well as v^^th goods out of a cheft. For the bailee has as 
little power over them, when they are out of a cheft, as to 
any benefit he might have by them, as when they are in a 
cheft j and he has as great |v>wer to derend them in one 
cafe as in the other. The cafe of 9 4, 40. b, was 

but a debate at bar. For Danhy was but a counfel .then, 
though he had been' chief juftice in the beginning of Ed. 4, 
yet he was removed, and reftored again upon the reflitution 
of Hen. 6. as appears by Dugdalds Chronica Series. So that 
what he faid cannot be taken to be any authority, for he 
ipoke only for his client 5 and Genney for his client faid the 
contrary. The cafe in 3 Hen. 7. 4. is but a fudden opinion 
and that but by half the court j and yet that is che only 
ground for this opinion of my lord Coke^ which befidcs he 
has improved. But the practice has been djways at Guild-* 
hall.f to difaliow that to be a fufficient evidence, to charge 
the bailee. And it was prafiifed fo before my time, all 
phief juftice Pembertotis time, and ever fince, againft the 
ppinioji of that cafe. When I read Southcote*% cafe hereto- 
fore, I was not fo difeerning as my brother Powys tells us he 
was, to difaliow that cafe at firft, and came not to be of 
this opinion, till I had well confidered and digefted that 
matter. 'Fhough I muft confefs reafon is ftrong againft 
the cafe to charge a man for doing fuch a friendly aft for 
|iis friend, but fo far is the law from being fo unreafonable, 
that fuch a bailee is the leaft chargeable fpr ncgleft of any. 
For if he keeps the goods bailed to him, but as ne keeps his 
own, though he keeps his own but negligently, yet he is 
not chargeable for them, for the keeping them as he keeps 
his own, is an ar^i^ument cf his honefty. ^orfiori he ftiall 
not be chargeth where they^are ftolen without any^ieg- 
left in him. Agreeable to this is lib. 3. c. 2. 99. 

L y. S. apud quern res deponitur^ re olligatuTy et de ea re^ 
quavi acerpit^ 'rejUtuenda tenetur.^ et etiam ad idy ft quid in re 
depfiUi dolo commiftrit \ culpa autem mtnine non tenetury fcilicet 
defdiae vel ncgligentiaey quia qui negligenti arnico rem cujiodi^ 
^ndam iradity Jibi ipji et j^ropriae fatuitati hoc debet irnputare. 
As fuppofc tlic bailee is an idle, carelefs, drunken fellow, 
find ppnies horng ^runk, leaves dl his doors open, and 
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by rcafon thereof the goods happen to be ftolen with his Cogc« 
own ; yet he fhall no^be charged, bccaufcit is the bailor’s 
own folly to truft fuch an idle fellow. So that this fort of 
bailee is the leaft rcfponfible for neglects, and under the 
leaft obligatitm of any one, being bound to no other care 
of the bailed goods, than he takes of his own. This 5 rr;t- 
/<?«! have cited is, I confefs, an old author, but in this his 
doftrine is agreeable to reafon, and to what the law is in 
other countries. The civil law is fo, as you have it in 
JuJihian's Injf. lib. 3. tit. 15. There the law goes farther, 
for there it is faid. Ex eofoh tenetiir^ft quid dolo commiferit ; » 

culpae autem nomine-^ id cfl^ defidiae ac negligent i^e^ non tene^ 
tur, Itaque fnurtis eji pay urn diligenter cujloditam rent 
furto amiferit^quia qui fugU^enti umico retn cujiodiendamtradit 
non ei^fedfuae facilitati id mputnre def^et. So that a bailee A grofs ncgle^l 
is not chargeable without an apparent grofs negleil. And 
there is fuch a grofs neglfct, it is looked upon as an evidence * 
of fraud. Nay,fuppofe the bailee undertakes fafely and fecurely 
to keep the goods, in exprefs words, yet even that won’t charge 
him with all forts of neglects. For if fuch a promife were put 
into writing, it would not charge fofar, even then. Hob. 34. a 
covenant, that the covenantee mall have, occupy and enjoy 
certain lands, does not bind againft the a£ts of wrong doers. 

3 Cro. 2J4. acc. 2 Cro. 425. ace. upon a promife for 
enjoyment. And if a promife will not charge a man againft taJ^Tgoeds 
wrongdoers, when put in writing, it is hard it flioukl do to keep gratis 
it more fo, when fpoken, d Stud. 130. is in point, ufe of 

that though a bailee do promife to re-delivcr goods fafcly> pj.efsiy 
yet if he have nothing for the keeping of them, he will not takes to rcdeii- 
bc anfwerable for the acts of a wrongdoer. So that there' 
is neither fufficient reafon nor authority to fupport the upi- Vrlry 
nion in Southcote's cafe ; if the bailee be guiky of grofs ne- lofs or daiTiagc 
gligence, he will be chargeable, but not for any ordinary occafioncd by a 
ncgle£t. As to the fecond fort of bailment, viz. commoda- , 

turn or lending gratis^ the borrower is bound to the ftriCteft ^"*5. 
care and diligence, to keep the goods, fo as to reftore borrower 
them back again to the lender, becaufe the bailee has a aif" 

nefit by the uTe of them, fo as if the bailee be guilty of the damage oHofs^ 
leaft neglect, he will be anfwerable; as if a man fiiould lend ifitwasoccafi- 
another ahorfe, to go Weft ward, or for a month ; if th^ 
bailee go Northward, or keep the horfe above a month; if jones65,7^2. 
jiny accident happen to the horfe in the Northern journey, w 
or after the expiration of the month, the bailee will ufedthe 

chargeable ; bccaufe he made ufe of the horfe contrary war^" 

to the truft he was lent to him under, and it yiay be if the rantni by th« 
horfe had been ufed no otherwife than he was lent, that ac- 
cident would not have befallen him. This is mentioned in 
BraSlohubi fupra: his words are, Is autem cut res ajiqua^ 

Utenda datur^ re ehligatur^ quae commodata eji^fed magna di^er-^ 
pitla e(i inter mutuum et co?n?mlatum 5 quia is qui rem mutuum 

^ccepit^ 



916 


Trinity Term 2 Annae rcginae. 


C.)fici 


Bernard^ 

Note in the 
B radon htforc 
me, li .s com- 
n.odaiam, but 

lha irAift he a 

niiltah* afcy<yU 
will find by 
Jurtinjan, ubi 
i'upra, froiii 


a€C£pit ad ipfamrefiituendam tenetur, vel ejus pretium^fijorte 
incendio^ ruina^ naufragio^ autlatronum vel hoJHum incur fn^con^ 
fumta fucrity vcl deperdita^ fubtraila vel ablata, Et qui rent 
utendam accepit^ non fuj^cit ad rei cu/lodiam^ quod talem dilU 
gcetiain adhibcaty qualcm fuis rebus propriis adhtbere foletyji 
alius earn di It genii us potuit cujhdire ; ad vim autem majorany 
vel cafus fortuitos non tenetur quisy niji culpa fua intervenerii. 
XJt fi r cm fihi commodatam domiy fecutn detulcrit cum peregre 
prcfectus fucrity et illam incurju hojlium vel praedonumy vcl 
naufragio amiferit non eji dubiurnqitin ad rei refit tutionem tene-^ 
whence Bradon | ^itc this author, though I confcfs he is an old one, 

hecaufc his opinion is rcafonabic, and very much to my 
and tiiat alinoft prel'cnt pur}X)fe, and there is no authority in the law to the 
word for word . (;Qiitniry, But if the bailee put this horfe in his ftablc, 
ftolcn from thence, the bailee ftall not be anf- 
not i;e rci'pon<i. wcrable for him. But if he or hisfervant leave the hoiife or 
ble«foralof3 by Ihiblc doors Open, and the thieves jtake the opportunity of 
th-^rTd'a^wa-' horfe, he will be chargeable ; bccaufe the 

occJ:oned ^or * n( glcifi: gave the thieves the occafion to fleal the horfe. 

Braf.lon fays, the bailee muft ufc the utmofl: care, but yet 
he fhall not be chargeable, where there is fuch a force as he 
cannot refift. 

As to the third fort of bailment, fcilicet locatio or lending 
for hire, in this cafe the bailee is alfo bound to take the ut- 
niofl care Jind to return the goods, when the time of the hir- 
ing :s expired. And here again I muft recur to my old author 
foL 62. h, ^li pro ufu vejiimentorum auri vcl argentiy vcl al- 
ter lus ornainentiy vcl jiimcntiymcrccdem dederit vel promt ferity ta^ 
Us ah eo dc filer aiur ctijiodia'y qvalem (a) deli gent ijffimus ^^atrrfumi^ 
lias fuls rebus adlib etyquam fi pracjiitcrity et rem aliquo caju 
anuj'cKityad rem rejiituendam non tenchitiir, Neefufficit allquent 
talcui dilhmtiam adhibercy qualem fuis rebus propriis adhiberety 
VI f taiem adhibuerity de qua fuperius di^ium eji, V roin whence 
it appears, that if goods are let out for a reward, the hirer 
is boiirAho the utmoft diligence, fuch as the moft diligent 
father of a fimily ufes j and if he ufes that, he fhall be dif- 
charged. But every man, how diligent foever he be, being 
liable to the accident of robbers, though a diligent man is not 
fo liable as a carelefs man, the (h) bailee mall not be anf-t 
werublc in this cafe, if the goods are ftolcn. 

As to the fourth fort of bailment, viz^ vadium ora 
pavvji, in this I fliall confider two things; firli, what 
property the j)awnce has in the pawn or pledge, and fe- 
coiidly for what neglcdts he fhall make fatisfadlion. As 
to the firft, he has a fpecial property, for (c) the pawn is 
a fecurlng to^he pawnee, that he fhall be repaid his debt, 
and to compel the pav/ner to pay him. But if the pawn be 
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fuch afi it will be the worfe for ufing, the {a) pawnee can- Coco* 

not nfe it, as cloaths, L^c. but if it be fuch, as v/ill be never 

the worfe, as if jewels for the purpofe were pawn'd to a 

lady, fhe (b) might ufe them. But then fhe muft do it at s-Salk. 

herperd, for whereas, if flie keeps them lock’d up in her 5 i®* 

cabinet, if her cabinet fhould b^; broke*opcn, and the Jew’ if a pa\^ nee 

els taken from thence, flie woulti be cxcufcd ; if Cie wear'^ l^wn 

them abroad, and is there robb’d of them, flic will be an- o'f^whkiVYir 

fwcrable. And the reafon is, becaufe the pawn is in the is '*t no charge, 

nature of a dcpofit, and as fuch is not liable to be ufed. he is anfwcrabl# 

And to this efFed is Ow. 113. But if the pawn be of fuch 

a nature, as the pawnee is at any charge about the thing which 

pawn’d, to maintain it, as a horfe, cow, 6"r.*thcn (c) the inay happen 

pawnee may nfe the liorfe in a reafonable manner, or milk 

the cow, in recompenfe fbr the meat. As to the Iccond it. s. l>. 

point BraSlon 99. h. gives ? you the anfwer. Creditor^ 3 Salk. M. 

out pignus accepit^ re (Mhatur^ et ad illam rrlitimndani te^ 

netur \ et cu7n hvji{jmo,;j res tn fignus data jit utriujqvc gra^ ^ 

tia^ fdlicet dihitot is^ quo magis el \tecunta crcdt:retu)\ ct credi- 

toris quo jnagis ci in into Jit creditum^ ad rjus ret 

eujfodlam diUgentiam exaSIam adhihere^ quam ji pratJUterity et 

rem cafu amijerit^ feairus ejfe pojitj ncc tfripedieiur i^reditum 

petere. In effect, it a creditor takes a pawn, he is bound 

to reltore It upon the payment of the debt; but yet jt is fjhic forany lofs 

fulliciebt, if the pawnee ufe true diligence, and he will be or danuigc with 

indemnified in fo doing, and norwithflranding the lofs, yet . 

he fljpll l efort to the pawnor for his debt. Agreeable to In ^ 

this is 29 Jjffi 28. aiid Southcote^s ca/e is. But indeed the detaining it, if 

reafon given in Soutbeote^s calc is, becaufc the pawnee has itwascccafion- 

a fpecial property in the pawn. But that is not the reafon vfdc 

of the cafe ; and th.ere is another reafon given for it in the Jones 75. 

book of djl/zej wdiich is indeed the true reafon of all thefe c^iherwifchr is 

c;:fes, that the law requires nothing extraordinary 6f the ^os^Saik 

pawnee, but only that he fliall iilc an ordinary care for re- v,dejcnf< 

lioring the goods. But indeed if the money for which 75 - 

tlu- goods were pawn’d, be tender’d to the pawnee before 

they are loft, then the pawnee Ihall he an^'wf rable for them ; evcntVtor any 

breaufe the pawnee, by detaining them after the tender of Icfs or damage 

the money, is a wron^i, doer, and it is a wrongful '’^^'^‘Uncr 

of the goods, and the fpecial property of the pkwnee is de- 

termined. And a man that keeps goods by wrong, muft rhe pawn. 

be anfwerable for them at all events, for the detaining of 3 

them by him, is the rcafoft of ihe lofs. Upon ihe fame 

difterence as the law is in relation to pawms, it will be ante 7sv*Jonc»i 

found to ftand in relation to goods found. 79 * 

keeps goods by wrong is at all events anfwerable for their lofi or damage, vide jynjs 70, 70 

As- to the fifth fort of bailment, viz. a delivery to carry 
or otherwife manage, for a reward to be paid to the bailee, 
thofe cafes are of tvvm forts; either a delivery to one that 
exercifes a publick employment, or a delivery to a private 

(^) S. P. 3 Salk. 268. Holt sis. Salk. 522. vide Tones 80, 8r. (r) S. 

P. 3 SaJk. 268. Holt 528. Salk. 522. vide Jones 80, 81, 

perfon. 
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perfon. Firft if it be to a perfon of the firft fort, and he 
is to have a reward, he is bound to anfwer for the goods at 
all events. And this is the cafe of the common carrier, 
common hovman, mafter of a fhip, which cafe of 
a maflcr of a (hip was firft adjudged 26 Car, 2 , in 
the cafe of A(fors v. Slew, Raym, 220. l 190. 

238. The law charges this perfon thus intrufted to carry 
goods, agaiiift all events but aefts of God, and of the ene- 
mies of the king. For though the force be never fo great, 
as if an irrefiftiblc multitude of people fliould rob him, 
neverthclefs he is chargeabb. And this is a politick efta- 
bliflirncnt, contrived by the policy of the law, for the 
fafety of all perfons, the necefiity of whofe affairs oblige 
them to truft thefe forts of perfons, that they may be fafe 
in their ways of dealing ; for elfe thefe carriers might have 
an opportunity of undoing all perfons that had any dealings 
with them, by combining with thieves, ^c, and yet doing 
it in fuch a clandeftine manner, as would not be pofiiblc to 
be difeovered. And this is the reafon the law is founded upon 
in that point. The fecond fort are bailies, factors and ftich 
like. And though a bailie is to have a reward for his ma- 
nagement, yet he is only to do the beft he can. And if he 
be robb’d, { 3 *r. it is a good account. And the reafon of his 
being a fervant is not the thing ; for he is at a diftanf:e from 
his mailer, and aefs at diferetion, receiving rents and fell- 
ing corn, ^V. And yet if he receives his mafter’s money, 
and keeps it lock’d up with a reafonable care, he fliall not 
be anfwcrable for it, though it be ftolen. liut yet this fer- 
vant is not a domcftick fervant, nor under his mafler’s im- 
mediaie care. But the true reafon of the cafe is, it would 
be unreafonable to charge him with a trufl, farther than the 
natuip of the thing puts it in his power to perform it. But 
it is allowed in the other cafes, by reafon of the neceflity of 
the riling. The fame law of a factor. 

As to the fixch fort of bailment, it is to be taken, that 
the bailee is to have no reward for his pains, but yet that 
by his ill management the goods are fpoiled. Secondly, ^it 
is to be underftood, that there was a negledl: in the ma- 
nagement. But thirdly, if it had appeared that the mifehief 
happened by any perfon that met the cart in the way, the 
bail«:e had not been chargeable. As if a drunken man had 
come by in the ftreets, and had^ierced the cafk of brandy % 
in this cafe the defendant had not been anfwcrable for it, 
becaufe he was to have nothing for his pains. Then the 
bailee having undertaken to manage the goods, and having 
managed them ill, and fo by his negleft a damage has hap- 
pened to vhc bailor, which is the cafe in queftion, what 
will you call this ? In BraSion lib, 3. lOO. it is called man*^ 
datum. It is an obligation, which arifes exmandato. It is what 
we call in EngUJh an afting by commiflion. And if a man adls 
by commifBon for another grathy and in the executing his 
cummilliun behaves himfelf negligently, he is anfwerable.T^w- 

nius 
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7ilus in his commentaries upon JuJllnian^ UL 3. tit. 27. 684, Cocos 
defines fnandatum to be contratltis quo aliquid gratuto gercndum d . 

committitur et acdpitur. This undartaking obliges the under- 
taker to a diligent management. Bradfon ubi Jupra fays, 
contrahitur etiam obligatio non Jolum fcdpto et verbis^ijtd et con- 
fenju^ ficut in contraBlhus honae fidei ; at in emptiombus^ 
venditionibusy locationihuSy condudionibusy focietatihusy et ?nan- 
dutis. I don’t find this word in any other author of our 
law, befides in this place in BraSfony which is a full autho- 
rity, if it be not thought too old. But it is fupported by 
good reafon and authority. 

The reafons arc, firft, becaufe in the calc, a ncglctSf 
is a deceit to the bailor. For when he intrufts the bailee 
upon his undertaking to be cartful, he has put^^a fraud upon 
the plaintiff by being negligent, his pretence of care being 
the perfuafion that induced the plaintiff to trufi: him. And a breach ofa 
a breach of a truft undertaken voluntarily will be a good tmft und ertaken 
ground for an aaion, i Roll. Mr. lo. 2 Hen. 7. ii. i g”*" for 
ftrong cafe to this matter. There the cafe was an atStion Vide 

againft a man, who had undertaken to keep an hundred Jones 5^; 57. 
flieep, for letting them be drown’d by his default. And there 
the reafon of the judgment is given, becaufe when the party 
has taken upon him to keep the fheep, and after fuffers them 
to pcrifbin his default; in as much as he has taken and ex- 
ecuted his bargain, and has them in his cuffody, if after he 
does not look to them, an adtion lies. F'or here is his own 
adt, vi%y his agreement and promife, and that after broke 
pfhis fide, thatftiall give a fufficient caufeofadtion. 


But fecondly it is objedfed, that there is no confideration 
to ground this promife upon, and therefore the undertaking 
is but nudum padum. But to this I anfwer, that the owner’s 
trufting him with the goods is a fiiiHcient confideration to 
oblige him to a careful management. Indeed if the agree- 
ment had been executory, to carry thefc ^*randics from the 
one place to the other fuch a day, the [a] defendant had not r x 
been bound to carry them. But this is a diflerent cafe, for 56. 57, 61. ^ 
affumpjlt does not only fignify a future agreement, but in 
fuch a cafe as this, it fignifies an adlual entry upon the 
thing, and taking the truft upon hinifelf. And if a man 
will do that, and mifearries iii the performance of his truft, 
an adlion will lie againft him Yor that, though no body could 
have compelled him to do the thing. The 19 Hen. 6, 49. 
and the other cafes cited by my brothers, that this is 

the difFerence, Butin the n Hen. 4. 33. this difference 
is clearly put, and that is the only cafe concerning 
this matter, which has not been cited by my brothers. 

There the aftion was brought againft a carpenter, for 
that he had undertaken to build the plaintiff a houfe within 
fuch a time, and had not done it, and it was adjudged the 
aiftion would not lie. But there the queftign was put 10 the 

court, 
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court, what if he had built the houfe unfkilfully, and it is 
agreed in that cale an adlion would have lain. , There has 
been aqueftion made, if I deliver goods to J. and in con- 
fidcration thereof he premife to rc-deliver them, if nn ac- 
tion will lie for not re-delivering them i and in Telv, 4. 
judgment was given that the action would lie. But that 
judgment was afterw'ards revers’d, and according to that rc- 
vcrfal, there was judgment afterv/ards entered for the de- 
fendant in the like cafe. Teh.. 128. But thofe cafes were 
grumbled at, and the reverliil of that judgment in Telv. 4. 
was faid by the judges to be a bad refolution, and the con- 
trary to that reverfal was a» ter wards moft folemnly adjudged 
in 2 Cro. 66% 7 r. 2i Jac. i. in the king’s bench, and that 
judgment aflinned upon a writ of error. And yet there is 
no benefit to the defendant, •nor no confideration in that 
cale, but the having the money Jn his poffeffion, and being 
ti ullcdwith it, and yet thatwas hcld<:o be a good confedera- 
tion. And fo a bare being trufted with another man’s^ 
goods, mufl be taken to be a fufficient confideration, if 
the bailee once enter upon the truft, and take the goods 
into his pofieflion. The declaration in the cafe of A^ors v. 
Shiv was drawm by the greateft drawer in England \n that time, 
:indjn that declaration, as it was always in allfuch cafes, it 
was thought moft prudent to put in, that a reward was to 
be paid for the carriage. Aiid fo it has been ufual to p ut 
it in the writ, where the fuit is by original. I have faid 
thus much in this cafe, becaufe it is of great confequence, 
that the law fhould be fettled in this point, but I don’t 
know wdieihcr I may have fettled it, or may not rather have 
unfettled it. But however that happen, I have ftirred thefe 
pointr, which wifer heads in time may fettle. And judg- 
ment was given for the plaintiff*. 

Regina verf. Goddard and Carlton, 
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3 S. C. Salk. 171 

A n indi( 51 :ment for forging an aflignment of a leafe : 

the indictment was, Juratons fuper facramentum fuum 
prat fentant^ quod cum tefiatum exijiit per quondam indent uram^ 
quod y. S. dimiji[jeU concefftjjet^ et per eandem indenturarn 
dimijit ct concfjjit^ isc, the defendant falfe fabricavit quondam 
ajftg nati one five feriptum vel indorfamentum in fcrjptisy tenor 
cLijusquidemaJfgnationisfequitur, And then fets out the af- 
fignmcnt in haec verboy end* at the end was the mark of 
fuch a one, but no mark appeared upon the pojiea. 


of inducement only. Vide poft 1363, ijjsf Whether upon fuch an indiftment an allegation that 
it is witncifed by a certain indcnturc<.rhat a leflbr had demifed, and by the faid indenture did 
deinife, itis a fufUcient allegation that there was a leafe. Unlefts fuch alTigninent was by deed, 
ihe indidlment mull fhtw that it was figned. If a party is found guilty of a ihifdemeanor upon 
one indictment, and then a fecond is preferred againft him for the (ame offence under the idea 
that the former wa i defective, the court will not as of courfe enter judgment for him upon that 
before they make him plead to the other. Tis no plea in abatement to an indiflmcnt for a 
mifilemeanor, that there is another indigent deluding againfi tlie defendant for the fame 
odencc. • 


The 
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The fir ft exception was, that the indi£lment was laid Rkoina 
with a ^od cum^ which was ill. But the court held^hat 
was well enough, being but inducement. And Holt chief 
jufticc faid, this differeth from a declaration in trefpafs, be- 
caufe in that cafe, there is nothing of recital in the declara- 
tion, as there is here, and when the indictment comes to 
charge the forgery, it does charge it pofitively. 

T'hc fccond exception was, that it was not faid that there 
was ademife, and if there was no demife, there could be no 
afiiiirnmcnt, Imt only that by a certain indenture tellatum 
exiflit dtat J, S, demifed. And as to this cxxeption the 
court were divided. Holt chief juftice and Powys held, that 
xht et per eandem buknturam conce^it et dl mi fit ^ vvas apofitivc 
diftinCt averment of a leafe, and had no relation to the tvf 
tatum ex'iftit. Powell and GoM on the contrary, that that, 
as well as the dimijijjcl^ muft lefer to the tejiatxmi ex fit. 

And Powell faid, they ifould not take this to be a diftiiu^ 
averment, bccaufe they muft take it to be the recital of the 
leafe, the conftant form of deeds being to put both in, vi%. 
hath demifed and doth demife. Holt fiiid, it was well to 
declare in covenant with a quod cum iejlatum exijlf nay 
even when you come to fet out the covenant, you may lay, 

Ujlatum exijlit quod convenit. But Pwd 7 / faid, that would 
not rule this cafe, for that, it may be, miglit be ruled upon 
precedents, which often rule cafes% 

The third exception was, that there was no mark upon 
the pofiea. And now fince the ftatute of frauds 29 Car, 2. 
e, 3. a leafe is not aftignable without writing figned by the 
party. And this was agreed to be a good exception by the 
whole court. But Holt chief jufticc laid, if the indiCfmeiit 
had been, that the defendant had forged a deed of aftign- 
ment, and then they had fet it out thus, without any mark, 
that {a) had been well enough, bccaufe figning is not no- 
ceffary to a deed, and deeds anciently were not iigned. But not 

now lincc the ftatute of frauds, anaflignment by writing, ^^v'clc^roC-r 2 
it be not a deed, muft be figned, and therefore this not ap- c. 2BK 
pcaring to be any more, this ought to have been In owed to 
be figned, or elfe it is no alfignment. 

Powell juAiCG faid, that in the cafe of the King v. Newton 
in Charles the Second’s time, 3 Keh, 356. 367. hecaufc an 
indictment of forging faid only feriptum.^ and did not fay 
figillatum^ the judgment was reverfed upon a writ of error 
out of Chejier. 

This matter was ftirred in Eajler term, and now the firft 
day of this term, Mr. ferjeant Darnall jfhewxd the court, 
that the indiCtment upon the file was right. And Holt faid, 
that he doubted then here had been no trial at all, this be- 
ing a material variance. But there having been ajuw in- 
(n) S. P. Salk. 342. • 

diClmcnt 
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diiSlmcnt found, pending this matter, the cotirt would not 
determine thefe exceptions, but made him plead to that, 
where thefe things were amended; but they feemed in omni^ 
bus to retain their former opinions. 

Then the coiinfel for the defendants moved, that before 
the court would make them plead to the new indidlmcnr, 
they would enter judgment for the defendants upon this. 
But the court (aid, they would make np^fttgains wdth them. 

Holt chief juflicefaid, a man couIcJ;ri6t plead over in aiiy. 
cafe, but in treafon to felony, and not in Cafe of a mifde-' 
meanor ; and that a man, after he has been fouitid guilty, 
can’t plead that indictment depending in abatement, but 
muft ^\td.d,ttiuterfoits convi^. And the defendant? pleaded 
to the new indictment. ‘ * ‘ - * 

Regina -iierf. Scott, 

513. Semb. acc! 'T'U E defcnJaijfc' ms indicted, for not repairing the 
ante 792 . S 04 . X pavement before the houfe in Old'Jitcei^ ad comtnune 
nocumentum^ Sffr. And on Mr. Word\ motion it was quaJh- 
ed, bccaufe it was not faid, hoW he was obliged to repair it, 
and this was not within theiate a£t of parliia^ent for paving 
Intr.Mich. . 3 . 22 ^ 33 ^•17* 

37c. Jl. K. 
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Staples verj. Hej^on. 

I N trcfpafs for breaking his wtof, and cutting down 
his fences, the plaintiff de^mres againft two. de- 
fendants, for two trcipafles done at tw^o feveral tirfiesV^ 
One defendant pleads not guilty as to the whole. 7'ljke 
other defendant as to the firlt, pleads this fpecial juftifica- 
tion, that one Gray was poffcffed of this wharf and a 
timber-yard next adjoining for ninety, years ; and W'hile 
he was fo poffefled, had and ufed a way from this tim- 
Ifamanjuftl- bcr-yard over this wharf to the Thames^ and being fa 
Po^Teffed did demife the timber-yard to ^leydon for a leffer, 
was poffcfftrd of term ; and that the plaintiff eredled this, fence,- and ftopped 
a wb.ari for up his Way, and the defendant cut it down. And in 
tiuHi?-^^urpof ^ there was a grant of all ways and paffages, tfr. 

fcfnon had a way from thence over the locus in quo, that he underlet to the deh^ndant, and granted 
to him all ways, &c. and that tho defendant had no other way tothe terminus ad quem, the allega- 
tion that the defendant had no other way to the terminus ad quem is furplufage. S. C. 6 Mod. i. 
And an ifliie taken therein is immaterial. Such a juftificatien ought to Ihcw the commence- 
m«ni ofy. S’s. term, S. C. 6 Mod. r. vide ante 331. and the books there cited. In cafe of a 
confcflif.n and avoidance tho’ tite matter of avoidance is ill pleaded, the plaintiff (hall not take 
judi^nient upon the confeihon if it could have been wejl pleaded. S. C.-Salk. 173, 3Salk. izr. 
C A!o(I. ;. vide ante 90, and the hooks there cited, wheie there is an immaterial ilTue, and 
the defendant rnp.kes default at nifi prius, and tlie jury find the iffue for him, there can be no 
judfrment for him, hut tl\e fui*: (hall in general abate, vide poll 926. In trefpafs againft two de- 
fendants for two trefpaffes, if the one pleads not guilty and is found guilty as to one of the 
trefp.iires and not guilty as to the otner, and the other juftifics both diftin6.Hy, and has a demurrer 
to one plea to that which applies to the trefpafs upon which the other defendant was found not 
guilty, and an immaterial iffue, makes default at nifi prius, and yet has a verdict on the iffue, 
C^i. W hut judgment csdl^e entered upon the record, vide poft 926. 

^ and 
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and avers, that he had no otlier ^way to the fiver Thoms, 
And to Ais plea Acre was a demurrer; And to the other 
trefpafs he pleaded Ae fame juftification \ and Ae plaintiflT 
replied that he had another wayj and illue waS taken upon 
Aat. And at niftprius the defendant made default, and the 
inqueft was taken' by defavdt, and there was a verdidt for the 
defendant, and tdk conditional damages Upon the demurrer, 
and the other defendant was found guilty of the firft tref- 
pafs and not ^ilty.qf fecond, 

C And firft it was moved, Aat there might be a repleadcr in 
this cafe, Ae tlTue being wholly immaterial ; foj; it wa^ not 
materi^, whether he hwl any oAer way to the Thames or 
not. Indeed if he. had averred, he had no other wuy <\i all 
to his timber-yard, but ovep- tp» whjy^f, that might have 
been material, for then it migW have palS^dof neccffity. 

But the court held, that they tould not award a repleader 
in this cafe, becaufe the defeq^t by his default at the trial 
was out of courU. ind confequeli^y there could be no re- 
pleading. 

•But Jifk chief iaid, that if the defendant had 

ma^^out a good titl^^ the way in his plea, and then had 
iiiaae this impertinenc|iterment, and the plaintiff had rc- 
plie4‘ajfidtaken iffueuponft; there had needed no repleader, 
hut it had been aided by the ftatutc of jeofails by the verdift* 
Which Powell denied, and faid that it would not have been 
aided, but there muff have been a repleader in cafe there 
had been no default j and he held, that it was neceffary to 
feew a title to the way in this cafe* And he took a differ- 
crice between an adlion upon the cafe for flopping a way , 
the aSion being againft a wrong doer, it is enough to 
fcew a poflefliori i otherwife where a man will juftify a tref* 
prfs by it; 

And they all. held, that both the juftifications were 
naught : and HoH faid, that it was ill, to plead the tenn for 
years, without Aewing the commencement of it} and 
that it was a kind of prefeription which could not be in te- 
nants for years. But he faid, if they had pleaded, that 
fuch an one was feifed in fee of t»oth, that there was a way 
always ufed, Uc* and Aat he demifed to Gray^ and Gray 
to Ae defendant prout^ that had been a good title, for 
then it paffed by the demife of Gray as appurte^jiant* So if 
he had faid, that fueh a one was feifed in fee of both, and 
demifed to Gray^ and Gray made Ae way, and then demifed ; 
for then it had paffed alfo as appurtenant And Pmell faid, 
it might have been pleaded by way of grant from the 
larmor. Then Mn ^eld faid, that Ac defendant having by 
Voa.II. N . %if 
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his plcaconfefledthe trefpafs, and faid nothing to juftify it, 
the plaintiff ought to have his judgment, however the iffue 
was. And for that he cited 3 Cro. 214. an aftton for fay- 
ing, he is as very a thief as any in Warwick gaol. The de- 
fendant pleaded, that he comforted a felon, and fo he fpoke^ 
the words, and iffue upon that. And though the iffue was' 
agrced to be immaterial, inafmuch as that matter would not 
make him a thief, but only a felon ; yet in regard he had 
confefled the fpeaking of the words, judgment was given 
againft him upon his own confeffion, without regard to the 
iffue. And i Leon. 68. debt againft the defendant, as exe- 
cutor of an executor : the defendant pleads flene adrnini/ira- 
vit the goods of his teftator, and iffue upon that; and 
though that was held to be immaterial, yet the court gave 
judgment for the plaintiff bjr nihil dicit, bccaufe he had not 

anfvvcrcd the charge, which was as executor of an executor. 

• 

But chief juflice took this difference : That where 
the defendant confefles a trefpafs, and avoids it by fuch a 
matter , as can never be made good by any fort of plea, 
there in fuch a cafe judgment mall be given upon the con- 
fefkoii, without regard to fuch an immaterial iffue. And fo 
is the cafe in 3 Cro, 214. for there the matter of thejufti- 
ficatlon could never be made good by any fort of plea. For 
his being an acceflbry to a felony would never juftify the de- 
fendant in calling him thief. But where the matter of the 
juftificatjon is fuch a matter, as if it were well pleaded, 
would be a good juftification, there though it belli pleaded, 
yet that fliall not be taken to be a confeffion of the plaintifPs 
a 61 :ion, as in this cafe here of the way. The cafe in Leon, is 
not law. For the faying he had fully adminiftcred the goods 
of his teftator, does not confefs aj/ets of his teftator’s tefta- 
tor. (Note, when Leon was cited, the judges feemed to 
flight it,) and the books do all of them, if they be narrowly 
looked into, turn upon this difference; where the confef- 
lion is full, and the matter of the plea is ill in fubftance. 


Powell, This is no confeffion. The old books take a 
difference between an exprefs confeffion; and a nient decUrr, 
And though the way be ill pleaded,' you cannot call that an 
exprefs confoffion. 

Holt, It is contrary to* the tehor of all the books. And 
as to the matter of the replcader, Holt* faid upon a former 
argument^ that the defendant being out *of court by his de- 
fault, it was impoffible to award a repleader. For upon a 
repleader both the parties muft replead, which the defend- 
ant can never do, being out of court. And there is no way 
to . bring the defendant - into court again, neither can t^ie 
plaintiff wave the default, as he may in a real aftion. In a 
real aclion, if the tenant makes default upon the day of 

the 



Trinity Term 2 Ann® regin«. 

the return of the original, grand cape n and upon 

the return of it, if the defendant infills upon the ddfault, 
he lhall have judgment final But the demandant may votc 
the default, and take an appearance upon the grand cape. 
And that is regular, becaufe there the defendant comes in 
by procefSk So if the tenant make default at niftprius^ the 
default is recorded, and a petit cape is awarded, and upon the 
return of that, the tenant may fave his default. But when 
the defendant makes default in a perfonal adion, the default 
can never be waved, for there is no procefs to bring him 
into court again : and befides, the day of rtife prius and the 
day in bank is all one day, and therefore a (Jpfault at niji 
prius cannot be waved at the day in bank. 

At the ftirring this cafe agafn Holt chief jullice fald, that 
fome old books held, that where the defendant made default 
after ifllic joined, judgm?nt Ihould be given by default, and 
not the inqueft taken by default. Some old books indeed 
are fo, but I never underftood the reafonof them. A dif- 
ference has been taken indeed, where a rcleafe tvas pleaded, 
and where other matter; in the firft cafe, becaufe that plea 
confefles the debt, if the defendant made default tit the 
trial, judgment fhall be given againft him by default; but 
even in, that cafe they agree, the plaintiff may go on to 
trial, if he will As to all other cafes, it is a general rule, 
that there fhall be no judgment by default after iffue joined. 
By the ftatutes of JVeJim, 2 , and Marlh, the defendant can 
have but one default after iffue joined, and that muft be ad 
proximum diem. Now you always appear upon the return of 
t\it venire facias. But in thofe days the defendant v/as called 
folemnly upon the return of the venire facias ; and if he 
made default, then went out a di/iringas.t in which was in- 
ferred a claufe to diftrain the defendant to appear: but if he 
made default, then there was no other procefs to bring him 
into court again, and fo his default was peremptory. You 
have got a trick of making default, but let me warn you 
never to make defaults any niore ; for it will be hard to 
maintain that any judgment can be given for the defendant, 
after he has made default. Powell ]\ x 6 \cq faid, that a de- 
fendant, after he has made default, is not fo out of court, 
but that judgment may be given againft him, but he can 
never have a day in court ag^n. And the court ordered 
the counfel for the plaintiff to confider, whether j udgment 
might not be given againft the defendant in this upon his 
derault. And adjourned* , 

When the cafe was ftirred again, and this matter of the 
confeffion mentioned again, the court over ruled it again 
upon the fame diftindiozis. See 20 Hen. 6, 31, 32. 22 
^Hen. 6. 58. 

N 2 . Holt 
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{a) Q^whctlicr 
this (hculcl not 
be not guilty 
of the firlf. and 
guilty of the 
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ft. 'ted to he, 
and It jTiouid 
ftemtnnc wttuld 
be no difTiviihy 
as to the judg- 
’menf. 
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Hoit chief juftice took notice of the ftatute of Mar lb. c. 1 3. 
and Wejlm. 2. c. 27. and as I took it faid, that by thofc fta- 
tutes the defendant could have but one eflbin or one default 
after ifllie joined, and that upon the venire facias \ fothat if 
he made default npon the diftringas^ he was quite out of 
court, and the jury Ihould be taken by default: but that be- 
fore lilue joined, the firft default was peremptory, and judg- 
ment fhould be given againft the defendant by default. 

Powdl faid, that there was a difFerence between real and 
per fonal adtions ; that In perfonal adlions the inqueft Ihould 
be taken by default, otherwife in real actions. 

And the court wepe of opinion, that feeing the parties 
could not be’let in again to replead, to abate the writ. But 
then Mr. JVeldmovtA for judgment upon the demurrer, be- 
caule the plea was naught. • And the court were in doubt 
how to give judgment as this cafe flood, there being fome 
difference about the ftating the cRfe. But juftice 

was of opinion, that as this cafe is put, the writ might be 
abated for the laft trefpafs, and judgment given for the 
plaintift’ for the firft. But the cafe was adjourned. 

Upon the ftirring this cafe again, the cafe appeared to be 
contrary, and the defendant, that pleaded not guilty gene- 
rally, was found guilty of the firft, and not guilty of 
the fecond ; and fo the difficulty was, how they Ihould give 
judgment? tor they agreed that they could not givejudg- 
inent for part only, but they muft give judgment upon the^ 
whole record for the whole, as to both the defendants : and^ 
alfo, that upon the immaterial ifl’uc, the judgment muft be, 
that tlie bill be abated, and that a bill might be abated as 
to part of the trefpafs, and Hand good for the reft ; but 
tlicy never knew it abated as to one defendant, and ftand 
good againft other. And it was adjourned (b.) 

(A) Accordin)^ to the report in 6 Mod. i. the court afterwards held the 
ifluciiponi'ic 2d fpccial plea cured bytheftatutes of jeofails, and gave judg- 
ment thereon for the defendant, and on the demurrer for the plaintiff. 


It ought to ap- 
pear upon the 
face of ao in- 
quilitior oi' 
forciMe detainer 
thfif the jury 
wlu' took it were 
of the neigh - 
b>''urfioou 01 the 
place where the 
dcUiner was* 
Vide 3 H. 6. 
c. 9. ora’, leaft 
of the county. 


Regina verf. Crofts. 

A n inquifition of forcible detainer of a copyhold mef- 
fuage in Strratkam, of which Henry Hampfon was 
IWH J in fee according to'the ejiftom, f^c. was found againft 
tnc defendant the eleventh of December, 1702, before Mr. 
j-ade and Mr. Hartley, two juftiecs of the peace in 
‘ removed into the king’s bench by 

emm-an, after fcveral motions it was quafhed, becaufe 
It <hd not appear that the jury before whom the in-- 
quilition was taken were of the neighbourhood, rior of 

Andpr»biandlegiJejhomaie*. Vide poft 1505. Sedvid* ante 388. 


the 
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the county, It being only faid, inquijith^ capta per Rigina ^ 

facramentiim Georgii Franklyn^ coram the two jufticef;, Ceofti. 
and did not fay of what place the jury were, noxproborum 
et Icgalium hominum comiidtm praediSiu See Lamb. jujl. 163* 

Keb. 286. Raymond JC.o^xvS!c^ againft the defendant. 


Regina verf. Robert Mead an attorney, 

T he defendant and eight others were Incorporated un^ 
deran aft n^ade in the 39 EL by the name of the fur- 
veyors of the highways at Jylejbury in the county of Buck$^ 
and were trufteeSf of a charity called BedfordS gift. An 
information was preferred againft the defendant, for execu 
ting this office, being an office of truft, without having 
taken the oaths, contrary to 25 Car. 2. r. 2. To which he 
pleaded not guilty. Anil now Mr. Raymond moved fur a 
rule, that the profecutor might have two books produced, 
which thefe furveyors kept, in which they entered their 
eleftions, and alfo tiieir receipts and difburfements ; and 
that he might take copies of what he thought neceflary, 
and that the books might be produced at the next affizes at 
the trial. Bwtper curiam denied, becaufe they arc pcrfedfly 
of a private nature, and it would be to make a man pro- 
duce evidence againft himfclf in a priminal profecution. 

♦ 

perfons incorporated by a private for repairing highways, and taking care of 

private nature. 


Afman fit all n«t 
be compelled to 
produce or give 
a copy of books 
of a private na- 
ture. R, acc. 
Str. 717. 

D- acc. Str. 308. 
Particularly if 
the objeft is to 
obtain evidence 
in fupport •£ a 
criminal profe- 
cution againfl 
him. R. acc. 
Str. 12 Jo. 
Blackfl. 37. I. 
Wilf. 239, & 
vide Rl. 351, 

The books of 
the el‘-£tions, 
receipts and 
dilhurfenicnts of 
a charity, arc of a 


Weftbrooke et alii verf. Andrews. 


Intr. Mich, i 
Ann. B. R. Rot 
446. 


n^RROR on a judgment given againft the defendant 
j in the common pleas, in an action of trefpafs for lur^^uponV*^*^” 
breaking the plaintift’s clofe, after feveral pleadings, judgment for the 
And now the error affign’d was, that there was capiatur pjjintifl: in an 
entered. But curiam^ fince the late ftatutc 5W< CJ 3 M. 

€. 12. which takes away the procefs for the capiatur pro * 
finey there need be none entered. And judgment was 
affirmed. 


Daniel verf. Morewood. 


T H E defenvdant being in the Marjhalfea prifon of this Tis an cfcapc for 
court, upon mefne procefs at the plaintilPs 
debt, efcaped. Whereupon the plaintiff upoA an pniL to be at 

of theefcape procured an efcape warrant from Mr. JulOTe large before the 
Gould \ by virtue whereof the defendant was taken up his * 

St. Cletnenfs parilh, and carried to Ne%vgaU. The defend- IJime is com'pri- 

ant moved by his counfcl that he might be fet at liberty, fed in the com- 
mon petkiony 

and afterwards inferted in the rula 


Nj 
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. pANist. becaufc he infifted uponit, he was abroad by virtue of a day 

^ ^ rule, when he was taken bv the efcape warrant, it being 

ojix\iooD. time ; and upon examination, and affidavit^ the fa£t 

appeared to be, that he was taken up upon the efcape war- 
lant before the queen’s bench fat that morning and that after 
the queen’s bench fat, he was in the petition arnong the 
other prifoners ; and a day rule as ufaal was made, in which 
he was. And though there are to be no fractions in a day, 
yet the court held, that they ought not to fet him at liberty, 
it appearing to them, that when he was arrefted, he had 
not any day rule. 


Ward verj. Evans. 

S. C. Com. 1 38. 6 Mod. 36. with !bme difFerencc. Salk. 442. Holt. 120. 

A n a6^:ion upon the cafe upon aft indebitatus aJfumpfttvf2S 
brought, wherein the plaintiff counts on three pro- 
mifes, viz, for bo/, received by the defendant to the plain- 
tiff's ufe, for 60/. lent by the plaintiff to the defendant, 
and on an hijimul computajjet for 60/. On non affumpfit plead- 
a note from him cd, tht‘ caufc was tried at the nift prius at London^ before 
'f^hTbtc^ the lord chief] ufticc Holt, And on the evidence the faft 
maV<Vt!ic^n- ^PP^ared to be ; one Fellows a merchant, who kept his cafh 
dorfemept, but with the defendant Sir Stephen Evansj a goldfmith'in Lont’- 
omits towny bard-jlreetj was indebted to the plaintiff in 60/. I 05 . the 
plaintiff fent his fervant to receive the money of Fellows^ 
cover it irom v/iio ordered his fervant to pay Ward^% man the money at 
h: n ijyao-iftion Sir Stephen Evansh. Accordingly both the fervants went 
andTeccjvcir^ iSV/i/jr/z Evans's ftiop, and there /VZ/uwx’s fervant di- 

If n b’rvant who defendant’s fervant to pay Ward\ fervant the 

ishmt torccuve 60/. lox. and to indorfe it on a note of 100/. from the de- 
money, nc fendap.t to Felloivsy in part of payment of tfee lOoL Hie 
fmitiVs\sorc^” ^<^‘ff*ndant's fervant accordingly indorfes 60/. -I Ox. as paid on 
inftridofit, filth fdd nptc of 100/. and then paid lox. to lVard\ fer- 
actcpfance does vaiit, aiid'sgave him a note fubfcribed by oiie Wallis a gold- 
60/. payable to one Freeman or bearer, which 
s.ilL ns! vide plaintiff’s fervant a<pccpted. This tranfacSion was about 
10 Mod. 10;. noon, and at that time Wallis was a folvent perfon, and 

Utd-Mi/acquIi night. Next morning the 

cfcesinit. fci vant coming; with the note to receive the 60/. 


Jntr. Pafeh. 1 3 
W. 3. M.R. Rot 
206. 

If a creditor de- 
fires his debtor 
to pay part of 
the cb'l-.r to a 
third pv rfon to 
whom tlie cre- 
ditor is indebted 
and indorfe it on 


JiMcd. 72. s: 

oromi.s finding l^pconii 


of W allis^ found that Wallis had flopped payment, and was 
the note back thereupon the plaintiff brings this 

widiin a rcafon-^' action againfl the defendant for the 60/. Note, it did not 

al le ‘ 

It Ab 
Iffucb 


tinif. Vide ‘»2pcar upon^ the evidence, that the plaintiff was conufanit 
icbtnotel^* this tranfadion of his fervant, or had given 

j?ivei) at- noon, him any authority to receive a note inftead of money, or ap- 
it fuft^icicntly proved of it afterwards. This matter at the requeft of the 

early lo lend it ^ 

baci; the next morning. If a goldfmith’s note payable on demand in the place in which it is paid 

Vide Ba^iey 3^^^ fufficlently early to prefent it for payment the next morning. 

defendsmt’s 
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defendant’s counfel was drawn up byway of cafe, and was 
put in tfic paper to be argued. 

Three points were made in this cafe. Firft, whether 
this evidence was fufficient to maintain the declaration |)n 
any of the three counts. Secondly, whether the acceptance 
of the note upon Wallis by the plaintiflPs feryant without 
his direftion or approbation lhall bind the plaintiff. Third- 
^ly, whether the delivery of fuch a note be in law a good 
and adual payment of the 6o/. 

Mr. ferjeant Hall was of counfel for the defendant, and 
gave his opinion for his client, but did not think itneceffary 
to labour the points. 

Mr. ferjeant Darnall for the plaintiff argued, • that the 
fervants of merchants might in fome cafes bind their maf- 
ters by their a£ls, but then it muft be in the bufmefs of a 
merchant ; but a fervant can’t accept a bill of exchange 
drawn upon his matter, to bind his matter, unlefs there be 
pl^n and ftrong evidence, that the matter gave him autho- 
rity fo to do. And he cited Lex Mercataria^ 265. and a 
treatife concerning bills of exchange by John Marius^ 47. 
k fortiori the fervant in this cafe can’t bind the plaintiff 
without his confent, where there is not the fame necc^ty, a very good 
nor .the fame advantage to the public by encouraging 
of trade. 2. This is no aftual payment, for the law ad- 
judges nothing aftual payment, but money, or other thing 
given or taken in fatisfaction by confent of both parties. 

5 Co, 1 1 7. Pynneh cafe. This note is but a bare piece of 

paper, not valuable in itfclf, nor valuable to the plaintiff, 

for he can’t bring any adion to compel the payment of it, 

but in the name of (a) Freeman^ who may refufe to give f^jscdvlde i 

him leave to ufe his name. He agreed, that if 235, z 

fells goods to B, for 50/, and at the fame time B, 

gives A fuch a note for 50/. and J, accepts it; this 48 ’ 

(b) is an aftual payment, although the note be never re- (^) vide port 

ccived; becaufe it fhall be taken as part of the contract, 030. Haylcyu, 

that J. was to accept fuch note in fktlsfaiiion for his goods. 

But where there is a preceding debt'or duty, as in this cafe, 
fuch (c) note will not amount to payment, till it be paid, (0 vide port ' 
unlefs (cl) there be any negligence and delay in the party 
who takes the note, in going to receive it. For if the (Jj vide Prec. 
goldfmith continues folvcnt for a long time after the note 200, 2 

delivered, and the party ,keep the note by him without de-^ 353 - 

manding the money, and after'^vards the goldfmith become 
infolventj he that took the note fhall ftand to the lofs of 
it, becaufe by keeping the »ote he prevented the other from 
receiving it. But in this cafe the fad, ji^otherVife, for t|e 
plaintiffs fervant went the next moiliing to receive the 
money. 

N4 
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Holt chief juftice. When a fervant is fent to receive 
money en a bill, he can’t accept a note inftead of money, 
without the particular dirediohs of his mailer. Suppofe 
the fervant in this cafe had brought Wallish note home to 
the plaintiff, and the plaintiff had fent him back with it, 
refufing to accept it, and infilling to have money, then it 
would not have been a payment beyond all doubt. But in- 
deed if the mailer does give his ponfent fubfeqiient to the 
taking of the note, that will amoqnt to ari authority prece- 
dent. But then I am of opinion, and alvj^ays was fnot- 
withHanding the noife and cry, that it is the ufe of Lom^ 
hard'Jirect^ as if the coritrary opinion would blow up 
Lomhard-Jlfeet) that the acceptance of fuch a note is not 
actual payment. I agree the difference taken by my brother 
DarnolU that taking a note for goods fold is a payment, 
becaufe it was part of the original contrail; but paper is 
no payment where there is, a precedent debt. For when 
fuch a note is given in payment, it is always intended to 
be taken under his condition, to be payment if the money 
be paid theieon in convenient time. This note was de- 
manded within convenient time, but if the party who takes \ 
the note, keep it by him for feveral days, without demand- 
ing it, and the perfon who ought to pay it becomes infol- 
vent, he that received it mull bear the loft ; becaufc he 
prevented the other perfon from receiving the money, by 
detaining the note in his cuftody. As for the nature of 
the action, 1 am of opinion, that an indebitatus njfumpjit for 
monies received to the plaintiff’s ufe lies properly in this 
cafe, and that this evidence is fufficient to maintain the 
plaintiffs declaration. For when the 6o/, was indors’d 
on Fellowsh bill, as fo much adlually paid by Sir Stephen 
Evans to Fellows^ FJlows directing that fum to be paid to 
the plaintift, and the defendant having the money in his 
hiiiiJs, it amount to a receipt of fo much ^ the defend- 
ant to the plaintiff’s yfe. No doubt the a(5liw were main- 
tainable, if the plaintiff had brought the note back again 
to the defendant, and though be did not, fince it does not 
amount to ai^ual payment, the plaintiff muff recover. 

/^(P^W/ jullice. This evidence will maintain the declara- 
tion, for Fello'w:,h calh remaining in the defendant’s h 5 ®Js, 
when by the indorfement the defendant is difeharged from fo 
much of Fellows's note as againft him, that money being 
to be paid by his direSion to*the plaintiff, it is a receipt bv 
the defendant to the plaintiff’s ufe. The delivery and ac- 
ceptance of Wallish note is no payment, for when a mailer 
fends his fert'ant to. receive money, he cannot accept a note 
in lieu of it. Perhaps if the mailer had been there himfelf 
r '^iJuWAaverefufed the note, as imowing the infufiiciency 
of Walks \ andlhall the fervant oblige him to take fuch a 
npte by his acceptance, without his mafter’s dircaions ? 
indeed if the mailer confents to it afterwards, that amounts 

to 
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to ji previous command. Then the taking of fuch a note 
is no payment for it is always a conditional acceptance> 
and fc) underftood) not to be a drfcharge till paid ; and if it 
fhould be otherwife,'it would be to let in fraud ; and give 
goldfmiths and others an opportunity of cheating traders. 

But ftill the money ought to be demanded iA convenient 
time, for if the party keep the note by him without demand- 
ing it, he mull: run the hazard of it, b«t here it was de- 
manded in due time, 

Let the plaintiff take his judgment, per totam curiam. 

Tranter verf. Watfon. 

S. C. 6 Mod. « t . Silk. 35. 

was mafter of a merchant fliip, which was a iMobibitlon 
^ taken at fea by a Trench privateer^ Watfon agreed not be 
with the captain of the privateer for the ranfom of the fliip ^eriw*^untifthe 
and goods -.at 1200/. ^nd as a pledge or fecurity for the dgfcntiant bebw 
payment of the money, Watfon was detained and carried disappeared, and 
into France \ but the fliip and goods were releafed, and were Ws'** 

brought into Bri/lol^ where the fliip was unladed, and the ^bci. Vide ^te 
goods landed (after cuftom paid) and delivered to one Day ; 346 . 
but whether in truft for the benefit of the mafter, 01* for the Nor fliall it be 
life of the owners, was not agreed. Watfon commences fhaulmeon ao- 
his fuit in the court of admiralty againft the owners, to gountoftheiii*- 
compel them to pay the 1200/. and redeem him j and gaiity of the pro- 
thereupon a warrant was iH’ued out of that court to arreft 
the (hip and goods in quadam catfa falvagii^ in order to com- cafe^withm ^the 
pel the defeniant to appear there, and the (hip and goods jurtfdiaion of 
were feized thereon, Mr. Broderick and Mr. Dee prayed 
a prohibition as to the goods, fu^eefting the feizurc on (^whether 
land infra carpus comitatus^ and 10 not wnthm their junl- 
diftion. He infilled, that the mafter has no power to make count cf the 
fuch an agreement^ nor to fubjc<ft the goods to the payment iiit-'^aiityofthe 
of his ranfort^l without the exprefs authority and confent of 
the owpers. The power of hypothecation in a voyage for cap^t^ed*^*^ 
neceflarics, is incident to his office, and allowed for the vcflvi ranfoms it^ 
neceffity of tfie thing, and the benefit of the owners ; but he may 

this is not fo, for this is a redemption, and a new buying jjbt/in^thTad- 
of the fliip i and if this be allowed lawful, it will give a miraityagainft 
ftwer to the mafter, to 4 o an injury to the owners, by 
obliging them to the performance of an agreement of his ^anmm'rnonev 
making upon any terms never fo unreafonablc, and to vide 
compel them to pay more than the Ihip and goods are worth, aho 22. 
as the agreement in this cafe is, Befides the power of the ^ 3 ^. 25 , 
mafter is only over the fliip, and he has no power over the 
goods and lading, to make any difpofition, thereof. Ad- againfl the cargo 
niitting the mafter has fuch power, to fubjefi the goods to 
the payment of this ranfom, yet he ought not to bring the owiier, 

fuit in his own name, but the fuit ought to be carried on in 
the niunc of the vendee or purchafer of the goods. Admit' 

ting 
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Trantei ting the fuit proper, yet the fcizure is illegal, for the court of 
^ admiralty cannot award fuch procefs, as their firfl: procefs 

ATtoN. compel the party to appear, in the nature of an execution, 
againft the goods. And they can no more begin with fuch 
procefs than an inferior court ; and as a prohibition (hall be 
awarded to an infericr court in fuch cafes, fo ought it in 
this, though the party have not yet appearec^ nor any libel 
be as yet exhibited. And fo was it done in the cafe of 
Captain Sands and Sir Jo/iah Child^ 5 Will ^ Mar. SalL 
34. a prohibition was there granted on the warrant, before 
any libel. 

On the other fide it was infiftcd by Mr. Eyre and Mr. 
Mountagne^ tl»t no prohibition ought to go in* this cafe ; 
for that the mafter has power, in this cafe, to fiibje<fi the 
goods to the payment of his redemption ^ and it is founded 
on the fame reafon as his power of hypothecation, the ne- 
cefiity of the thing, and the benefit qf the owners, by part- 
ing with fome part of the goods to fave the reft, whereas 
otherwife the whole would have been loft. So is Mollcy 2I3> 
214. Hob. ir, 12. [Note, chief juftice, upon his 
citing Molloy^ faid, cite the authorities there mentioned if 
you will, but do not cite the book itfelf.] But this being 
a matter *and a caufe properly within the jurifdiftion of the 
court of admiralty, fhall be determined there. And in a 
maritime caufe, whereof they have conufance, the procefs 
of the court may be executed upon land, infra corpus co 7 ni- 
tat us. Befides the fale or delivery of the goods, upon land, 
will not take away the jurifdiftionof that court, fince they 
have jurifdidiion of the original matter. And fo it is ad- 
judged, I Sid. 320. Thomson v. Smith. 3 Cro. 685. 2 
Saund. 259. Radley v. Egglesfield. I Lev. 243. Turner v. 
Neale. As to the obje6lion, that the fuit in curia admira^ 
lifatis ought not to be in the mafter’s name ; they anfwered, 
that it is moft proper in his name ; for the captors, to 
whom the ranfom belongs, and who have the mafter in 
their cuftody, cannot fue in their own names, becaufe they 
aic cneiilies ; but if the fuit be not carried on between 
proper parties, it is good caufe for an appeal, and lhall be 
determined by the rules of the marine law, but it is no 
ground for a prohibition. But admitting the merits of the 
caufe to be againft the mafter, yet the owners came too 
foon for a prohibition before they have appeared, and be* 
fore any libel exhibited, fo that it cannot appear to this 
court, what the nature of the fuit is. 

Saivap^. of arimi. The court defired to hear a civilian, before they made 
rally juriidiaioii. any J.y]g in this, cafe, and accordingly doiSlor attended 
for die plaintiff rn curia admiralitatis. He argued, that 61 - 
yage, or caufa falvagii., as it is mentioned in the warrant, 
is of admiral juriidii^on : that the mafter reprefents 
both the owners of ,thc fhip, and the traders, and has 
a truft repofed in himj which extends to the goods 

as 
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as well as the ftiip ; the mafter may detain the goods Trantk* 
of the merchant for the freight of the fliip, or i^ges of 
mariners. The mafter in tnis caifc, by the marine law, ^ 

has an hypothecatic n of the goods to bimj to keep till pay- 
ment be made of the money agreed, and not only a bare 
poffeffion, and therefore though he depart with the pof- 
feflion of the goods before payment, that does not diveft his 
intereft. I'he goods were in the power and poflbffion of 
the enemy, who might have kept or deftroyed them all, if 
they had not been redeemed by the m.tfter, which is for the 
benefit of the owners. Redemption is a redemption by the 
mafter, and gives fcuiity for the payment of the money 
agreed, by fubjeiftin^; Ms perfon as a pawn or pledge, fo that 
he has as it were paid hr the goods. This power of redemp- 
tion is not founiieci on the Rhtidian laws, or the laws of 
Oleron^ but arifes from the cuftoin and law of nations, and 
the fame cufti m or law gives the mafter in this cafe an 
intereft in the Ihip and goods. 

Here ii/i?A' chi(f jufticc interrupted him, and faid, we are 
not now upon tlie merits of the caufc, for that is not before 
us upon this motion. 

It was agreed by the whole court, that no prohibition 
fhould be granted in this ca(e, 

chief juftice faid, you come too foon for a prohibi- 
tion, before appearance, and a libel filed, for you are not 
yet in court. If this procefs be an illegal procefs, and not 
juftifiablc by the rules of their law, you may take your re- 
medy by an aftion of trefpafs or replevin. The cafe of 
Sands and Sir Joftah Child^ was an action upon the ftatutc 
of Rich. 2. and not on a prohibition as was fuggefted. We 
cannot try the legality of the procefs upon a motion. If 
it come before us on an aftion of trefpafs, we fhall then 
judge both of the legality of the procefs and the power of 
the mafter. If a replevin or an action of trefpafs be brought, 
and there be a jurifdi6lion, we muft determine, whether 
what was done was legally done or no, upon whatfoever 
lavv it is grounded, whether ecclefiaftical, maritime, the 
lawjof nations, or whether [H. ^.J. It feems very juft ' 
and reafonable in this cafe, that the owners of the goods 
ought to pay the redemption. If a pirate Ihould take the if a pirate takes 
ihip and goods, and the mafter redeem them, the owners and 
fhall make him fatisfedion, and then much more in this 
cafe, when taken by an enemy. When the mafter makes them, the o\vn- 
a compofition for the benefit of the owners, it is highly ers ^haii make 
reafonable that he fhould be indemnified. The whole fhip 
and goods would have been prize, if he had Tiot made this 
compofition 5 therefore where there is an inftant danger of 
lofing fhip and goods (as in this cafe, when they were un- 
der the capture and power of the enemy) and no hopes of 

laving 
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Tkant*« faving them then appears (though afterwards it may hap- 
w AT ion. on frefh purfuit), cannot 

the mafter make fuch an agreement as this, as well as he 
may throw part of the goods overboard in cafe of a tem- 
peft, to fave the reft ? The mafter has the cuftody and 
care of the fhip and goods, Suppofing then that the 
mafter has fuch a power of compounding, the goods then 
remain to him as a fecurity to him, and he may detain 
them till payment, as he may for freight. But then it is to 
be conficlered, whether, when he has once delivered them 
to the owner, or to his ufc, he has not departed with his 
fecurity, and has no way to come at them again, as it is 
in cafe ©f freight ? Thcfe things are confiderablc, if wc 

f o into the merits of the caufe, but that not being before us, 
give no opinion therein. * 

"Powell This procefs being only to compel the 

parties to appear, you come too fcJbn for a prohibition be- 
fore libel. We cannot determine the legality of the pro- 
cefs in this manner. If that court has a power in any 
cafe to proceed againft the goods, and to feize them on pro- 
cefs, we ought not to grant a prohibition ; for how does 
it appear to us, but that this procefs is awarded in fuch a 
cafe, wherein it lawfully may ? As to the merits, it feems 
very reafonable, that the mafter fhould have power to make 
fiich a redefnption, as he may throw part overboard in a 
tempeft, to favc the reft. And here the goods feem to 
remain in the nature of a pawn to the mafter, to fccure the 
payment ; and if the mafter by delivering out the goods 
has loft his intcreft therein, and fo the feizure illegal, yet 
we cannot determine that on .the return of the procefs be- 
fore hbeJ : you may plead that matter there, but we can- 
not take notice, that the procefs is illegal j if it be, you 
have yoiir remedy. 

Cou/a agreed. Powj^j abfent, 

Ewer v,erj. Jones, 


Whether tlie 
rtarute of the 21 
Jac. j, u 16. 
cf limitations 
extends to 
fbits in th:‘ ad- 
miralty for lea- 
men's wages. 
Vide poll 1204. 
4 Ann. c. 16. 
f. 17, 18, 

If it does, the 
defendant mull 
flate direftly 
that the caufe 
pi fuit did not 


M' 


S. 15 . but rather differently reported, 6 Mod* 25, Com. 1S7« 3 Salk. 227. 

R. Dee moved for a prohibition to the court of ad- 
miralty. The cafe was, Jones and other feamen 
libelled there againft the owners for their wages, who 
pleaded the ftatute of limitations, but the judge over-ruled 
the plea, and gave fentence for the mariners to recover, 
and thereupon the owners appealed, and pending the ap- 
peal they come for a prohibition. Mr. Dee urged, that the 
ftatute extends to that court in this cafe, becaufc the fuit 
here is againft the perfon immediately for recovery of the 
debt, and the proceedings are not againft the fliip, which 
was loft in the voyage, whereby the feamen have loft their 
wages. It is without queftion, that the contraft is a mat- 

ifccrue within fix years, a plea, that it appears by the libel that it did not accrue within fix yeJrs is 
|>ad. Vide ante S38. pofl J204. A prohibition (hall not be granted to an inferior court for over- 
ruling a pica wliich is in itfclf bad, tho’ it wai over-ruled on improper grounds, . 

ter 
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ter properly conufoble by the common law, and of right "EvftK 
only fueable in the common law courts, where the plea 
would be a bar, and the fuit in the admiralty court is only ^ 
by indulgence. It might be otherwife, if there were no 
remedy to be had but only in that court. But when the 
parties have proper remedy in the courts of common law, 
they Ought not to deprive us of the benefit of the ftatute, 
by filing in the court of admiralty. And lince it is only 
by the favour of this court, that the fuit there is allowed, 
you will not grant a favour to them, which may turn to our 
prejudice. ^ 

Serjeant Darnall againft the prohibition infifted, that the 
ftatute does not extend to the court of admiralty, or other 
courts proceeding by the rules of the civil law. This is a 
matter of which they have conulance, and the judge of the 
admiralty is the proper judge to deterrhine the matter ; and 
after he has given his fqitc^'ce, this court muft give credit 
to it, and ought not to grant a prohibition in a caufc with- 
in their jur/Tdiftion, but leave them to proceed according to 
the rules of their own law. As in cafes of hypothecation 
and barratry. I Rolle^ Court 530. p, 2. Bernardverf Bridg- 
man, HoL ir. I Rolle^ Court 530, 531, 532. P. 5 
Jac. B, R. Squired cafe. The ftatute does not extend to 
fuits in that court by the words of it, and it fhall not be 
taken by- equity. The ftatute is not pleaded in a fuit of 
chancery, nor in tfie ecclefiaftical court for a legacy, nor 
in a fuit founded on a particular cuftom, as a writ de ratio- 
nabili parte bonorunu March 129, 152. Force v. Brown, 

The ftatute extends not to an adtion of debt for arrears of' 
rent by indenture. Hutt, 109. Freeman verf, Stacy. 

Holt chief juftice. If the fuit in the admiralty court 
vrere for a mere maritime caufe, it would be out of the 
ftatute; for the ftatute means only duties fueable at common 
law, and (hall not be extended by equity beyond the letter 
of it : therefore the ftajtutc does not extend to a writ de ra- 
tionabili parte bonorum^ nor to a fuit in equity. Debt on 
an award is held not to be within the adf, but in this cafe statute ©fimh. 
the fuit is for a matter properly fueable at common law, tationb dot snot 
and therefore it feems the ftatute extends to it. Suppofc 
any of the plaintiffs in the admiralty court had brought his vide Bu^ 76i 
adtion at common law, would not the ftatute have ex- 3 p\vim. 143! 
tended to it ? And the fuit in the admiralty court is not so*?* Mitford 
de jure’i but by indulgence. As to the cafe cited by niy 
hxoxh^v Darnally not one of them is applic^le to the pre- Sentence of d- 
ftnt cafe. The fentence of a civil law court in a foreign vii law court 
realm fliall be executed in a court of the fame nature here, ^ 
and proceeding after the fame law ; and no prohibition, be- 
caufc the temporal courts proceed by a due law, and we (a) 
muft give credit tc the fentence; as it was adjudged in the 
time of Charles the Second, J)etween Hughs and Cornelius 
(«) Vide ante 293. and the books there Glted» $tr.i07S« 

Aa 
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An Englifl) (hip was taken at fea by a French veflel after the 
peace, made between us and the Dutch^ wherein France was 
left out, and the £hip was carried into France^ and con- 
demned there as a Butch fliip, and afterwards the fhip came 
into England \ and in an aftion of trover brought by the 
owner of the ftiip againft the vendee it was adjured, that 
by the fentence in the court of France^ though it were an 
unjuft fentence, the property was altered \ and the vended 
had judgment. 

Powell ]u.^\CQ. I agree that the ftatute (hall not be ex-, 
tended by equity beyond the letter, and therefore they do 
not allow the plea in chancery. I agree alfo that an adlion 
is raaintainalile at common law on this contraft, and that 
the plea would be a bar* And it feems hard to allow the 
pica in this cafe. But upon heading the plea Powell juftice 
took an exception to it, and faid you have pleaded it ill. 
For you fay, reciting the libel, that it appears thereby, 
that no fuit was profecuted for this matte? within fix years 
after the time it is alledged to be due, being the time li- 
mited by the ftatute. Now it is not material when the 
debt is laid in the libel to accrue, but vou muft plead, that 
the cawfe of a<ftion did not accrue within fix years. Sup- 
pofe you fliould plead to an aftion at common law, that it 
appears by the declaration, that fix years are clapfed fince 
the aeftion accrued, would that be good ? Now you pray 
a prohibition, not becaufe they proceed in a matter wherein 
they have no jurifdidion, but becaufe the judge has over- 
ruled your plea which he ought to have allowed ; and if 
the ftatute had been pleaded in this manner at common law, 
we fliould have given the fame judgment and over-ruled it 
too, and (hall we then grant a prohibition as upon an ill 
fentence? Plead it right ; wc will not award a' prohibition, 
becaufe they over-ruled an ill plea. And though it be in- 
fifted, that the judge founded his fentence upon the infuffi- 
ciency, and not the informality of the plea, wc will not 
examine the reafons of the fentence. 

//iS>//'chief juftice acc. Suppofe it appears on the face of 
the libel, that the caufe of aftiort accrued above fix years 
fince, is that a caufe for a prohibition ? Surely not, for 
the plaintiff may have fued out procefs before. As at com- 
mon law, you cannot take advantage of the ftatute on the 
declaration, but muft plead it, becaufe the plaintiff ought 
to have liberty to reply, that procefs was fued ont before 
and continued, or that he was beyond fea, or, the like. 
I'his is not only informally pleaded, but a fault in fub- 
ftance ; tor not having alleged direftly that the caufe of 
a<ftion. arofe above fix years before, you have hindred the 
plaintiffs from replying a matter to nelp themfelves. And 
though the fubftance and matter of the plea be good, and 
ought to be allowed, yet being ill pleaded the fentence is 
good ; and if they have given a good fentence, though 

upon 
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upon ill realbns, that is no foundation for a prohibition $ 
for we will not examine the reafons of their judgment j 
that yill be fet right on an appeal. Though I am not fa- 
tisfied, that no prohibition ought to go, when the proceed- 
ing only is erroneous. The fentence is given on the plea 
a's it is pleaded, and you make the over-ruling the plea the 
ground of your motion, but fliall we grant a prohibition for 
over-ruling an ill plea ? If the judge ought to have admitted 
the allegation when he has not, that is a proper gravamen 
for an appeal.'' Perhaps the plaintiffs were beyond fea, and 
did not return within the fix years, and then they arc out 
of the ftatute. Powell agreed. Difcharge the rule for a 
prohibition, per totam curiam. • ^ 

It was afterwards moved again, but a prohibition ftill 
denied ; but it feemed chiefly becaufe the defendants had 
appealed, for a,prohibition was granted in Eajier term be- 
tween Hide and Partridge in the fame cafe. 

Note, that was only in order to declare, that the 
point might be more folemnly fettled. 

On the debate of this matter Holt chief juftice faid, that 
a devifec may maintain an aftion at common law againft 
the terre-tenant fpr a legacy devifed out of land. . I make 
no queftion of it, for where a ftatute, as the 32 iff 34 Hen. 
8 . of wills, gives a man a right, he fhall have an adfion to 
recover it of confequence ; becaufe his right is created by 
aft of parliament : and where an aft of parliament creates a 
right, or forbids a thing to be done, an aftion lies ex con- 
fequenti on the ftatute for the party grieved. H. J. 


937 


Ewe^ 

V. 

JONEI. 


A pc) Ton to 
wlK)m a 
given out of 
land may l)»’ing 
an action for it 
at common law 
againft the terre- 
tenant. S. C. 

6 Mod. Salk. 
415. Holt4i9. 
videCovvp, 291. 


Regina verf. Potter et alios. 

S. C. 6 Mod. 17. Holt 157. with fome difFcrencc, Salk. 149. 

A n indit^ment was preferred againft the defendants The rfefendant 
before the juftices of peace on the ftatute 12 C.i. r.mayhiveacer- 
24. for aflaulting and heating a cuftom- houfe officer. 
a traverfe of the indiftment ^ defendants were convifted, ticn upon an 
but before judgment given tliey obtained a certiorari to re- indlihuent be- 
move the record of conviftion. Mr. Attorney general 
moved fora procedendo^ for they cannot remove the record a for the 
of convidElion only, for by that means they prevent the juf- crown and be- 
tices from giving judgment ; they ought to ftay till judg- vidicoilTt-r- 
ment given, and then bcin^ their writ of error. There istiorari A. i. zd 
a capias out againft the defendants to bring them in, for the Ed. vol. 2. p. 1 6. 
juftices cannot give judgment and fet a fine upon them, in dj^opfjlonof'tL 
their abfence, unlefs they appear, no more 'than this cou’t court to Rram'a 
can, as was held in the cafe of JMkadliit quaker on aeon- procedendo, 
vision on the conventicle aft. if,‘" **"•* 
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Regika Mr. Broderick for the defendant. We (hall take except 
p tions in arreft of judgmetit> and matters of law are more fit 

OTTER. determined here than before the juftices^ Such tertlo- 

rarishzvt been allowed to remove recordum convi^imh^ and 
a certiorari is the only method in this cafe, for a writ of er- 
ror does not lie here, no more than on a conviftion before 
the juftices by virtue of any particular authority. 

Holt chief juft ice. Without queftion we may award a 
certiorari after conviftion, and before judgment, though it 
be founded on an indictment i and it may be reafonable to 
do it in iome cafes, as was done on the indicStment of mur- 
der between Ltik and Armjlrong ; and in the time of Scroggs 
chiePjuftice,^on a convidlion upon an indictment for words 
in 'Gloucejfer^ 2 l certiorari W'as awarded, to the end the king's 
bench might give the judgn>ent for the greater example* 
Wc ufually grant a certiorari^ where it appears to us to be 
fiich a conviction, upon which no writ of error lies. And 
it was the old courfe of the crown office, firft to remove 
the whole record and proceedings on an indictment by 
certiorari^ and then bring a writ of error quod coram vobis re’- 
JideU <?ven after judgment given on the indictment. But 
though^ we may grant a certiorari^ yet we will confider whe- 
ther it be proper or not \ and therefore fince the defendants 
have ftood a trial before the juftices, it is reafonable the 
jiiftices fhould give judgment alfo: therefore take a pwr- 
dendo^ and let the defendants bring their writ or error, if 
they think fit. Pc?w^’//juftice agreed. 


Afliby verf. White et alios. 

S. C. Holt 524. 6 Mod. 45. Declaration port. Vol. 3. p. 320. Record 8. St. Tr. 89. 
A man v holiai pLacita coram domino rege apud JV^monaJierium ic ter mins 
f fanS'tl Hilarii anno 1 3 Will 3. Kegis^ Rot* 460. Bucks^ 

?or^Biembers 6f £• Matthias Afljby queritur de Willietm H^jitCy Ricardo TaU 
parliamenr may Ims^ tVilUelmo Bcll^ct Ricardi Heydon^ ih cujlodia marefcallij 
ntaintain a» p^Q videlicet^ quod cum 26 die Novernhrh 12 JVilL 3. e 

curia cancellariacipfiusdomifd^Ye^h nunc apud JVeJlrhonaJierium 
in comitatu Middl^exiae emanavit quoddam breve ip/ms domini 
regis nunc tunc vicecomiti Bucks praedi^i dircBwfij recitando 
quod dUius dominus rex de advifamento et affinfu conjllii fui pr» 
quihufdam arduis et urgentibus negotiU sundem diSium dominim 
regem^ Jiatum^ et de^enfionem regni fui AngUae^ et eccleftae An-* 


action a^ainll 
the returning 
Dflici-r lor re- 
tiring to admit 
lllsv^te. S. C. 

Salk. 1 9. 3 
Salk. 17. 

ViHt I Bra. 

St-TnVy^poft. concemeniibus .^quoddam par li amentum fuum apudeivU 

iioi;, ‘ '*'’ ^ . r 

n'ho’ his right 

wmfncTin par- proctrihusdiai regnifui colloquium habere ettm^aturny idem do- 
Jiamem. S. c. minus rexnu7iccidemtuncvicecomti Buds per didium breve prae^ 

Salk. 19. 3 ' ^ 

1 7. And tbo’ the perfons for whom he offered to vote were eledled. 


taiem fuam fVeJlmonaJlerium fextodie Bebruarix tunc pr oxime fu- 
iuri^ tenerl ordinaverity et ibidem cum praelatisj magnatihus\ et 


cepit 
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cepit firmiter injungend^f^ quodfaSiaproclamattom in proicimo Ashby 
dl^o cmitatu fuo pojl reciptionem ejufdem hrevh tenendode die 
et loco praedUHs^ duos milites gladiis dnSlos tnagis idoneos H 
difcretos comiiatus praediSii^ et dequalibetcivitate ccmitatus illius 
duos civeSj </ de quolibet bur go duos hurgenfes de dilcretioribus et 
rnagts jufficientibusy libere et indiffcr enter per iltos*^ qui hujuf- 
modi proclamationi interforent juxtaformam Jiaiuti indc editi et 
provifi^ eligi^et no)ntna coriindem militum^ dvium^ cthurginfi- 
nmfic eligendorum in quihufdam indenturis inter ipjum iduc 
vicecomitern et illos^ qui hujvfmodt ele6lioni interforent hide con-- 
ficiendis ( licet hujufmodi eJigendi praefentes forerit vcl ahfi ntes ) 
inferi^i eofque ad didos diem et locum venire facer ety ita quod 
iidem milites plenum et fufjicientem potejiatempro fe }t cojnniwu’- 
fate comitatus<y isfe^ civitatum et burgorum praedidonmidivfim 
ah ipfts haherent^ ad faciendum eP confentiendum hii^ quae time 
ibidem de communi confilio didi ngni ipfms domini regii niinc^ 
favente Deoj contingerint ordinari fuper negofUs antediriis^ ita 
quod pro defedu potejhitis hujufmodi^ feu propter ihiprovidam 
elcdioncm militum^ ctvium^ aut hurgenjittm praediflorum^ ditla 
negotla infeda non remanerent-quovi^ modo^ et tkdionon illarn 
in pleno co?nitatu ipfim tunc viceiomitis fatlam dijlinete ct aperte 
fub ftgillo fuo et ftgillts corum qui eledioni illi interfoi rut eidem 
domino regi nunc in cancellaria fua ad didos diem et locum ccr-- 
tificaret indilate^ remitiens eidem domino regi alteram partem 
indenturae praedidae eidem hrevi confuUanh /?;v^7‘ ilh ; 

quod quidem breve pojlea ct ante praedtclumfcxUun diem Febru-' 
arii in brevi praedido jnentionatum^ fciHiei 29 Decembris anno 
12 fupradido apud hurgum de dyi Jhury pi aedtd uni in dido t?- 
mitatu Bucksycuidam Koherto lVi\den aimigero tuncviLCccndii 
ejufde?n comiiatus Bucks dcliberatum fuit in foi mo juris r\t 
endurn \ virintecujus quidem brevis praedidae Robertas Wet Jen 
vice comes comitatiis Biaks praedidi ut puuf rtur tunc ct lbiJc?n 
ex ijiens, pojiea et ante praedldum fextim n:c?n Ft brua? iif ilii ct 
%0 Decembris anno 12 fupradido apud hurgum de Aylfliury 
praedidum in dido comhatu Bucksyftcit quod lam praecepium 
fuum in feripiis fub figillo ipfiiis Robert! Weeden ojfci; fui 
vicecomitis comitatus Bucks praedidf Lonfabulariis)nirgi de 
Aylejbury praeditti diredurn^ recitando diem et locum parlia-^ 
menti praedidi Unendiy perindc eos requirens r1 els in maniatis 
dansy quodfada proclamatione inf a burgnm pi aedidu?n de die 
et loco in eodem praecepto rccitatisy caufireut libtre et inJiffe- 
renter eligi duos burgcnfcs burgi illius di dljirctioj ibiis et mjgis 
fuffeientibus per ipfos qui hujitfmodi py^ocltunationi interjorcuty 
juxta formam Jiatxitorum in talibus caftbus editor :m tt provih- 
rumy et nomina didorum burgenfmm ftc eledorum [licet prae-* 
fentes forent vel abfentes) infer! in quibufdam indenturis inter 
didum vicecomitem et illos qui haberent inter effi in hu- 
jufmodi eledioney et quod eos venire facerent ad dicm et locum 
in eodem praecepu recitatoSy ita quod didi hurgenfes haberent 
Voit II, O plenum 
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As If a V H fvfftcientem potejiatempro fe ejt ctimmunitaU hurgi 

pTaedtSli ad faciendum et confentimdum «V, quae tunc ibidem de^ 
€om)nuni conflio diSli rc^ni’^favente Deo^ continuer ent ordinari 
fuper negotih antedi^is^ita quod pro defeSiu hujufmdi potejUtU^ 
aid propter improvidam ele^ionem burgenfum ^raedifiorum 

' dicta ncgotia infcSta non remanertnli et quod eledlmem indilate^ 

eidem tunc vicecomiti certificarent^ mittentef eidem mceeomiti 
alteram partem indenturaepraediSiadidlopraecepto annrxam^ ut 
idem vkecomes eandem certificaret di^o domino regi in cancellaHa 
fua ad diem et locum prfiedidf os ; quod quidem praeceptum pojlea 
ft ante praedi^uin fextum diem Februarii^ fiiiicet eodem 30 Z)/- 
eemhris aqfio fuprddi^o^ apud iurgum de Jylejhury praediStum 
in [dUlo comitatu BuciSi eifdem IV* IV. IV. B. et R* 
H. adtunc etufque^etitdtppji retornamejufdepi brevis conjtabula'^ 
riis hurgi de Jylejiur^^aediSii exijictitihus^ in forma juris exe-- 
quendum drliberatumfUiU quibus quidem IV. iV. l 5 c. ratione 
ojjicii fid praedUti ionJled>ulariohim burgi praediSfi executio 
praecepti illius' de jure adtunc et ibidempertinuit : virtute cujus 
quidem praecepti aevigOre brevis praedioli iidem bur genfes burgi 
pracditii exijienies in ea parte debite praemniti pojlea et ante 
fextum Feh'uarii^ fdlicef 6 Januariidnno 12, l^c. apud hur^ 
gum dc Jylefoury pracdictum<i cot am eifdesn IV. W. 6*c. 
fahuiuriis praedictis ajjemblati fuefunt ad duos burgenfes pro 
bur go ilk eUgendiwh jecundum exigentiam brevis fj praecepti 
praedictorumy et d^tlj^te affemhlationc ilia ad intenUonem illamf 
et antequam hujvfniodi duo burgenfes virtuie brevis etpraecefti 
pracdicti electi fn'erunty fcilieet die et anno ultimo fupradictis^ 
apud bur gum de Aylefbury pracdictum in comitatu praedicto^ idem 
Matthias Jjhhy adiunc et ibidem exijlens burgenfs et inhabitant 
burgi pratd'icli<i ef eleemofynas ibidem aut alibi adiunc aut anttee 
ton rccipicns^i fed debite qualificatus et^ intitulatus exijlens ad 
fiffraghm fuuin ad eligendum duos burgenfes pro burgo praediBo 
ficundum exigentiam brevis et praecepti praedicti dandum coram 
eifdein IV. IV. quatuor conJlabv^arTii burgi illius-^ quibus 
iunc et ibidem debite pertinuit ad fuffragium, ipfius Matthiae 
AJhby de et in praemifis capiendum et allocandum^ paratus fuit 
et obtalit fujfragiumjiium dare pro eligendo^ Thomam Lee baro^ 
nettum^ et S'imonem Mayne armigerum^ duos burgenfes pro par-- 
liamento illo^ virtute et fequndum exigentiam brevis et praecepti 
praedictonm 5 ac fuffragtum ipfeus Matthiae tunc et ibidem de 
jure debnit admittij et praedicti IVy IV. i!fc. fic conjlabularii 
burgi praedicti tunc et shdemyx^iffSy t^c et ibidem requifiti 
fuerunt per ipfum Matthidm^AJhljjadfuffragiim ipftus Mat- 
thiae Ajhby praedicti in praemiffts recipiendum et altocandim : 
iidem tamen IV. W. (^c. adtunc et ibidem conjlabularii burgi 
praedicti exi/lentesj praemij/orumnon ignari^fedmachlnanics^et 
fraudulenteretmalitiofe intendentes eundeniMatthiam Ajhby in hac 
parte danmificarelet de privilegil fm de et in praemijfis praedictis 

impedin 
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impedire et totaliter frujlrare^ eundem M. A. fuffragium fuum 
in ea parte dare adtunc et ibidem objiruxere et adtunc et ibidem 
penitus recufavere ad eundem M. A, fuffragiumfuum pro eligendo 
duos hurgetfes pro bur go illo ad parhamentum praedidfum dan 
permiitendumy ac fuffragium ipftus M, A. pro electione ilia non 
receperunt ne(jue allocaverunt : ac duohurgenfes de bur go illo pro 
parliamento praedicto (pfaedicto M. A. fic^ ut praefertur^ ex^ 
clujn)ftne altquo fuffragio ipftus M* A. adtunc et ibidem virtute 
brevis et praecepti praedicti electi fuerunt\ in cnervationem prae^ 
dicti privilegii ipftus M. AJe et in praemiffts praediciis : unde 
idemM. A. dicit quod deterioratus eji et damnum habet ad 
lentiam 200 Uhrarumy et inde produat fictam^ JsrV. 

After 2 verdift for the plaintiff On ’xiot guiltv pleaded, it 
was moved in arreft of judgment bjr .|OTeant Whitacre^ that 
this adtion was not maintainable, jfefid for the difficulty it 
was ordered to frarnl in ^the^ -paper, and was argued Trin^ 
1 Anne by Mr. tVcld and Mr. \Mountague for the defend- 
ants, and this term judgntent was given againfe the plain- 
tiff, by the opinion of rowell^ Powys and Gould^ jiiftices, 
Holt chief jiiftice being of opinion for the plaintiff. 

G^z/ 4 /juftice. I am of opinion, that judgment ought to 
be given in this cafe for the defendants, and I cannot by 
any mearis be . reconciled to give my judgment for the plain- 
tiff, for there arc no foot-fteps to warrant fuch an opinion, 
but only a finglc cafe. I am of opinion, that this adfion is 
' not maintainable for thefe four rcafou.s : firft, becaufe the 
j^efendants are judges of the thing, and a£l herein as judges : 
fecondly, becaufe it is a parliamentary matter, wdth which 
we have nothing tO do: thirdly, the plaintiffs privilege of 
voting is not a matter of property or profit, fo that the hin- 
drance of it is merely damnum fine injuria : fourthly, it re- 
lates to the publick, and is a popular offence. 

As to the firft, the king’s writ conftitutes the defendant 
a judge in this cafe, and gives him powxr to allow or clif- 
allow the plaintiff’s vote. For this renfon it is, that no ac- 
tion liesagainfl: the fherlff for taking infufficient bail, becaufe 
he is the judge of their fufficiency. So is the of Medcalf 
V. Hodge foHy Hutt, 120* and their fufficiency is not travcrl- 
able, 1 Lev. 86, Bentley v. Hore* Upon the fame reafon 
the refolution of the court' is founded In the cafe of Harn-^ 
mondv. Howell^ 2 Mod! 21%. that no (a) atftion lies againft 
a man for what be does as a judge. 9 Ifen. 6. bo. p. 9. 

2. This is a parliamentary matter, and the parliament is 
to judge whether the plaintiff had a right of cledting or not ; 
for it may be a difpute, whether the right of eledtion be in 
a felcdl number, or in the^opulacei and this is proper for 
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the parliainent to determine, and not for us i and if we 
fhould take upon tis to determine, that be has a right fo 
votf^, and the parliament be of opinion that he has none, an 
inconvenience vrould follow from contrary judgments. So 
in 2 rn-iir. 37, Onflours cafe, it is adjudged, that no (a) 
’ACt\r:n lies* ibr a double return of members to ferve in par- 
liruTcm. , The refolution of the king's bench in the cafe of 
Barnariujhm v. Soame^ 2 Lev. 1 14. was given on this par- 
ti cuLii rcaibn, that there had been a determination before 
in in favour of the plaintiff. And Hale faid, wc 

p./iiue the judgment of the parliament; but the plaintiff 
would have been too early, if he had come before; and 
vet that lu^dffmcnt was reverfed. 

3. It is not any matter of profit, either in praefenti or in 
fu'ivro. I'o raife an action upon the cafe, both damage and 
iniurv muff concur, as is the c^rfe of 19 Hen. 6. 44.. cited 

267. If a man forge a bond in another’s name, no 
adtion upoji the cafe lies, till the bond be put in fuit againft 
the party : I'o licre, it may be this refufal of the plaintifPs 
vote n.ay be no injury to him, according as the parliament 
flicil decide the matter; for they may adjudge, that he had 
no right to vote, whereby it will agpeai*. the plaintiff was 
miftaken in his opinion as to his right of ck^licm, and 
confequeiitly has fuftained no injury by the defendant’s de- 
nying to take his vote* 

4. It Is a matter which relates to the pubfic, and is a 
kind of popular offence, and therefore no action is given 
to the party ; for by the fame rcafon one man mav bring arji 
adiioii, a hundred may, and fo adtions infinite for one de- 
fault ; wliieh the law will not allow, as is agreed in 

cafe, 5 Co. 73. a. and 104. b. Boulton\ cafe, 
ikuv.aps in lhis*cafc after the parliament have adjudged the 
plaintiff’ has a right of voting, an information may lie 
ayainft tlic flier iff for his refufal to receive it. So the cafe 
of Ford V. Hojhins^ 2 Cro, 368. 2 BrownL 194. Such an 

adtion as this w^as never brought before, and therefore fliall 
be taken not to lie, though that be not a conclufive reafon. 
As to the cafe of Sterling v. Turner-^ 2 Lev. 50. 2 Ventr. 50. 
v/here an adtion was brought by the plaintiff, who was can- 
didate for the place of bridge-mafterof London.^ for refufing 
him a poll, and adjudged fhaintainablc, there is a lofs of a 
profiutblc phee. So the cafe of Herring v. Finch^ 2 Lev. 
250. where the plainlifF brought adtion on the cafe 
againft the defendant, for that the plaintiff' being a freeman, 
who had a voice in the eledlion of mayor, the defendant be- 
ing the preumt mayor refufed to admit his voice; in that 
cafe the defendant is guilty of a breach of his faith: and in 
both thefe cafes the plaintiff has no other remedy, either in 

par- 
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parliament or any Avhere elfe, as the plaintiff in our cafe 
has. So that I am of opinion, that judgment ought to be 
given for the defendant upon the merits. Biit upon this 
declaration the plaintiff cannot maintain any aftion, for the 
plaintiff does not allege in his count, that the two burgellcs 
elefted were returned, and if they were never returned, 
there is no damage to the plaintiff. See 2 Bul/ir. 265. But 
I do not rely upon this fault in the declaration, 

juftice. I am of the fame opinion, that no aftion 
lies againft the defendant, r. Becaufe the defendant as bai- 
liff is quafi a judge, and has a diftinguifhing pc^wer either 
to receive or refufe the votes of fuch as come to vote, and 
^docs prefide in this affair at the time of eledlion : though 
his determination be not conclufive, but fubjefl to the judg- 
ment of the parliament, where the plaintiff muff take Ills 
remedy. 

2. If the defendant mifbehavc himfelf in his office by 
making a falfe or double return, an ailion lies againft him 
for it on the late ffatute, 7 £ff 8 /Pi 3. r. 7. and therein 
all this matter of refufing the plaintifFs vote is cornprtfed, 
and all the fpecial madbr is fcann’d in that a6Vion. And if 
you alldwiEc plaintiff' to maintain an action for this matter, 
then every eledor may bring his adion, and fo the officer 
fliall be loaded with a number of adions, that may ruin 
him ; and he may follow one law fuit, though he may not 
be able to follow many. Thefe adlions proceed from heat, 
J will not call it revenge; and it is not like fplitting of ac- 
tions, fcUicet^ of one caulc of action into many, but the 
caufes of adtion arc fevcral, and the court cannot unite 
them, but A, B, C. D, E, and a hundred more, may at t!ds 
rate bring adions. 

3. There is a vaft intricacy in determining the right of 
cledors, and there is a variety, and a diftcreot manner end 
right of eledion in every borough almoft. As in ibme bo- 
roughs every potwaller has a right to vote, in fome, rcfiants 
only vote, and in others the out-lying burgefies that Jive a 
hundred miles off; nay, I know iW/W a borough^ wnere 
all the burgefles’ daughters hufbands have a right to Vote. 
But now all this matter is comprjfed in^ an action againft th^ 
officer for a falfe return. But it isobj^ded, that by the law 
of England every one who fuffers a wrong has a remeiiy; 
and here is a privilege loft, and fhail not the plaintiff have 
a remedy? To that I anfwer, firff, it is not an injury, 
properly fpeaking; it is not damnum^ for the plaintiff' doeis 
not lofe his privilege by this refufal, for when the matter 
comes before the committee of eledions, the plaintift’^s 
vote will be allowed as a good vote; and fo In an abtion 
wpon the cafe by one of the candidates for a falfy* return, 
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this tender of his vote by the plaintiff fliall be allowed as 
much as if it had 'been given aftiially and received. And 
if this refufld of the plainrift’s vote be an injury, it is of fo 
f nail and little confideration in the law, that no ailion will 
lie for it; it is one of thofe things within the maxim, 
ch'7tnn:mis ‘non curat lex. In the cafe of Fordw, Hojkins^ 4 
3O8. 833. 2 BuIJh. 336. I Roll. Rep, 125, 

where an .aftion is brought againif the lord of a coj^yhold 
manor, for refufing to accept one na.ped as. fucceftor for 
life by the preceding tenant for life, according to the cuf- 
toin, there the plaintiff fuffers an injury, and yet it is ad- 
judged, tHat no aftion lies. The late ftatute y W 8 3* 

c. 7. gives an a£lion againft the officer for a mifeafance to 
the party grieved, /. e* to .the candidate, who is to {«) give 
his vote ; fo that by the judgment of the parliament he can- 
not have any aftion. Before the ftatute of 23 H, 6. no 
(/>) action lay for the candidate, who was the party ag- 
grieved, againft the officer, for a falfe return, bccaufe it 
related to parliamentary matters, as is adjudged 3 Lev, 29, 
30. OnJIo%v V. Rapley^ and yet he had an injury; and till 
thc^y & 8 /K 3. no (r) aflion lay for the candidate againfb 
the officer for a double return, as is adjudged in the fame 
cafe, 3 Lev. 29. 2 Fcntr, 37. and yet he fuffered an injury 
thereby ; a fortiori no action fhall lie for the plaintiff in 
this cafe. 

4. This aftion is not maintainable for another rcafon, 
which I think is a weighty one, viz, this action primae 
vnprcfftonis'i never the like adfion was brought before, and 
therefore as {d) Littleton.^ f, 108. ufes it to prove fiiat no 
action lay on the ftatute of Alerton^ 20 H, 3. c, 6 , fi 
parenies conquernniur’i for if it had lain, it would havefome.- 
times been put in ufe: fo herc. So in the cafe of lord Scf 
and Seale v. Stephens^ Cro, 142. for the law is not apt to 
catch at aflions. It is agreed by the confent of all ages, 
that no (e) action lay at common law againft the officer for 
a double return ; and yet in one year, viz, 1641. there 
were no lefs tb/an feventy double returns, and yet they made 
no aft to help it, though the parliament could not be mif- 
conufant of the matter. 

5 'Another reafon againft the aftion is, that the deter- 
mination of this matter is particularly referved to the parlia- 
ment, as a matter^ properly conufablc by them, and to 
them it belongs to determine the fundamental rights of their 
hoiife, and of the conftituents parts of it, the members; and 
the courts of Wejlmnjler flfall not tell them who fhall fit 
there. Bciidcs, we arc not acquainted with the learning of 
eleftions, and there is a particular cunning in it not known 
to us, nor do we go by the fime rules, and they often de- 
termine contrary to our opinion without doors. I'he late 

Whether the word “ give” h not improperly fubftituted for the 
word “ have.” 
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ft^vlute, which cnafts, that the laft determination of the 
houfe as to the right of cledHon fliall be a rule to the judges 
in the trial of any cajufc, is a declaration of their power, 
and the paths the judges are to walk in are chalked out to 
them, fo that they are not left to ufe their own judgment; 
but the determination of the houfe is to be the lule of law 
^o us, and we arc not to examine beyond that. Suppofe in 
this adtion we fhoulJ adjudge one way, and after in parlia- 
ment it fhould be determined another way; or fuppofe a 
judge of nijt prtus^ before whom the caufe comes to be 
.tried, fhould fay, I am not bound by the rule of the laft 
determination in parliament in this adlion, for this is ano- 
ther fort of action, not within the meaning of tb^ ftatute ; 
thefc things would be of ill confequence. . 

6 . Another reafon againft this adtion is, that if we 
fhould allow this adtion to lie for the plaintiff, a fortiori we 
miift allow an adtlon to be maintainable for the candidates 
againft the defendant for the fame refufol ; for the candi- 
dates have both damnum et injuriam^ and are the parties ag- 
grieved ; and if we fhould allow that, we fhall multiply 
adfions upon the officers at the fuit of the candidates, and 
every particular eledtor too ; fo that men will be thereby 
deterred fiom vcntuiing to adl in fuch offices, whtflithe 
acting therein becomes fo peiiloys to them and their fami- 
lies. I will not infift upon the exceptions to the declara- 
tion, but give my opinion upon the merits. I think there 
is a fufficient allegation in the count of the return of the 
ejedtion, efpecially after a verdidt. For fhall I infill, that 
it docs not appear in the declaration, how near the party 
was to be chofen ; nor that this action is brought merely 
^ for a poffibility, for this is an adtion for a pcrfonal injury, 
. and the plaintiff might give his vote for which he jJhifed, 
.^wcithcr the candidate that had f^wer or more voices or he 
might give his vote for one who had no other burgefPs voice 
hut the plaintift’s own; for the plaintiff in thole cafes is 
deprived as much of bis privilege, as if the perlbn for 
whom he voted was neareft to be chofen. But it has been 
objedted, that the defendant fhould not have abfolutely le- 
fufed to receive the plaintiff’s vote, but fhould have re- 
fer ved it for a fprutiny, and fhould have admitted it de be7te ejfe* 
To that I anfwer, he might indeed have done fo, but he 
was not obliged to do it, for the officer is fuppofed to kftow 
every man’s right and pretenc? of eledllon, and commonly 
the weaker party arc for bringing in new votes, and devil- 
ing new contrivances 5 but the officer ought to difallow 
them at firft, and not to give fo much count^apee to fuch 
a pradlicc, as to referve it for a^fcrutiny. As here in 
minJler-halU when a matter of law comes before us, if it 
be a clear cafe, we may give judgment in it on the fiift ar- 
gument, and it will be a good judgment, although it be 
ufual to hear fcveral axguments. Th« objedlion of weight 
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is the refolution' between Sterjlng and Turner^ 2 Lev, ^o. 
Hale fnid it was a good precedent : and the cafe of Herring 
and Finch^ 2 Lev, 250. though as to that cafe it was not 
adjudged upon the matter of law, but went off upon a 
point of evidence; yet I will admit the aftion to lie for 
the plaintiff in thofc cafes, but they do not at all relate to 
the parliament, but are matters of cuftom merclv relating 
to the government of the city, and are properly determina- 
ble at common law. And although it mav be (iud, that 
this cafe alio relates to the government ot ;the town, fo 
docs a public nuifance in a highway; but piirticular 
pci fon receive an injury, he mfiy have his a£l:ion ; but that 
does not rel!lte to the parliament as this matter does, and 
the whole cafe here turns upon that, viz. its bejng a parlia- 
mentary matter. If we fliowld admit this aftion to lie, we 
fliall have work enough in IVefiminJlcr-hall brought in by 
afidc-w’ind; nay, fo much, that we fhall even be glad to 
petition the parliament to take this power away from us. 
Befides, the judgment here cannot be cabed properly a dc- 
tcrminaiion, it will only be a litigation; for our judgment 
cannot be cited as an authority in parliftfient, nor will 
the jv^rlianiont mind it, or be bound up by it, for they 
[d) ihemfelvcs are not bound even by their own determina- 
tion, but may determine contrary to it, though that be a 
rule upcm the courts of TVeJiminjier, But it has been ob- 
jeeied, that tliis is no determination of the cledlion in this 
judgment, but only of a particular injury. To that I an- 
Aver, it will be in confequence of a determination of the 
eb. tdion ; -for if the plaintiff had a right to vote, then this 
alhion is maintainable; if he has no right, then he can 
liLn e 410 adiion ; and by confequence twenty others may 
a right to vote, and the elcdfion may turn upon this 
fci.dc? vote; and his right of voting is as much parlia- 
n:vnt:uy as the whole cleflion, and may as much intanglc 
the fe. It is faid in Onjlow^ cafe, 2 Fcntr, 37. that the 
cuunsat 11 cjtmiKfin' mulf not inlargc their jurifdidlion in 
thefe niattus, farther than the ftatute gives them; and in- 
ciced it is a happinefs tn us, that we are fo far difengaged 
fi<Mn the brats, which attend cledlioiis Our bufmeft is 
to determine of and tuwfh where the heats do not run 

hyhigh, as in things belonging to the Icgiflature: therefore 
this being an unprecedented cafe, I fliail conclude with a 
flying of my lord Cohj 2 Biiijlr. 338. Omnis innevatio plus 
novtiiite prrturhat qnam utilitate prodeji, 

PowcU jufticc. I am of the fame opinion, that judg- 
ment ought fo be arrefted. As to the novelty of this ac- 
tion, 1 think it no argument agaiiift the adlion; for there 
have been a<llions on the "cafe brought, that had never 
been brought before, but had their beginning of late years, 
and we muft judge upon the fame reafon as other cafes 
have bc«n determined by. I do not agree with my brother 
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upon their firft reafon, that the defendant is a judge. J do 
not underftand what my brother Powys means by faying, he 
is a judge: furely he muft be a judge or no judge. 
The bailiff is not a judge, but only an officer, or niimftcr 
to execute the precept. But I agree with them in their 
other rcafons to give judgrtient againfl: the plaintiff, and 
chiefly becaufe in this adion there does not appear fuch an 
injury or damage as is neceffary to maintain an aftion on 
tke cafe. An injury muft have relation to fome privilege the 
party has. Turner and Sterlings 2 Lev. 50. is 

adjudged iip6n a particular reafon ; for the defendant by 
refufing him the poL, deprived him of the means of know- 
ing whether he had a right or not. If cejiuy qUe up* defircs 
the feofFec$ lo make a feoffment over to another, and they 
refufe, no a6lion upon the cafe lies againft them for this 
refufal. And in the cafe of Ford againft Flojhins^ 2 Buljlr, 
337. • 2 Cro, 368. it is*rcfo]vcd, that no action lies for the 
nominee againft the lord, for- refufing to keep a court, and 
to admit him ; yet that is a haid cafe, foi the party is there- 
by deprived of the means of coming to his right. But that 
cafe differs frogi the cafe of Sterling againft Turner \ for the 
party hath a known remedy in chancery, to comppl the 
lord to hold a court, and admit him, but the other hath no 
remedy againft the mayor butanadiion. Heie is no injury 
to the plaintiff, for though he has alleged in his declaration, 
that he had a right to \ ote, and was hindered of it by the 
defendant, yet that does not give him a right, unlefs the 
finding theieof by the jury do confer fuch right; but that 
cannot be fo, for the jury cannot judge of this right in the 
firft inftance, becaufe it a right pl(^pellv determinable iu 
parliament. The parliament have a peculiar right to ex- 
amine the due election of their mcmbeis, which is to deter- 
mine whether they are eledled by proper eleftois, fuch as 
have a right to elect ; for the right of voting is the great 
difficulty in the determination of the due eledlion, and be- 
longs to the parliament to decide. But it is objected, ad- 
mitting tl^e plaintiff had a right to vote, and was deprived 
of it, mall behave no remedy ? To that I anfwc^r, he fliall 
have a remedy in proper time, but the plaintifF here comes 
too foon, he ftiall have a remedy bv action after the par- 
liament have determined that he had a light, but not before. 
7 'his is not fuch a right, the deprivation whereof will make 
an injury,' till it be determrned in parliament. But the 
plaintiff has a proper remedy by petition to the parliament 
fetting forth his cafe, and after tne parliament have adjudged 
that he had a right of voting, he fhall have an adlion at 
law to recover damages, when his right is fo fixed and fet- 
tled. I'he opinion of my lord Hobart in the cafe of Sir 
William Elvh and the archbifhop of Tiri, Hob. 317, 318. 
and the reafon of that opinion comes very near to pre- 
fent cafe, I'hat if the church be litigious, and two clerks 
be prefented to the oidiaary, and hQ aywd a jure fatronatusj 
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to enqjMire which patron has the right, and the inqueft find 
for one, and yet the ordinary receive the clerk of the other 
contrary to the finding of the jury, in that cafe if the other 
patron bring his quare vnpedit againft the ufurper and his in- 
cumbent, not naming the bifliop, and proves his title, he 
may afiei wards have an action upon the cafe againft the or- 
dinary, for that wilful wrong delay and trouble, that he 
hath put him to ; and he fliall recover cofts and damagts, 
not in refpe(St of the value of the church (for there are no 
damages for that by the common law, but by TVejL 2. 
13 E(L I. Jl, I. r. 5. / 3* but for the Other reffiids before 
mentioned. But if he name the ordinary in the quare bn- 
pedit^ he cart have no other aftion of the cafe ; neither 
fhall he have fuch aftion upon the cafe befoi e hi^iiiath tried 
his title ill a proper action, and againft the proper parties. 
So that in that cafe, though the patron’s right, being found 
by the jury on the jure patronatus^ is^n fome mcafure deter- 
mined, yet he fliall not maintain an adtion upon the cafe 
againft the ordinary, but he muft firft prove his title in a 
proper manner by a quare impediu and thereby prove the ordi- 
nary adifturber; and after that he may bring his action on 
the cafe againft the ordinary for his damages. Where the 
party has no poffibility of fettling his right, as in the cafe 
of StefUng and Turner^ there hclhaH maintain his action for 
the difturbance before his right be fettled ; but where he has 
a proper method, as in our cafe, he fliall not maintain an 
action till his right be determined \ and the reafon of this 
difference is very ttrong, becaufe of the inconveiiiencles of 
contrary determinations upon the fevcral aft ions, or of the 
different judgments by the houfe of commons, and the 
judges at common law: for the houfe may be of opinion 
that the plaintiff has a right to vote, and yet the judges may 
be of opinion upon the action that he hath none, and giv« 
judgment againft him, and then though he has aright he 
will have no remedy ; et e converfo. But this difference of 
opinions v/ill be prevented by fuch a previous application 
to tlic houfe before any adlion brought. Befides in this 
cafi-, hcre'is not a damage upon which this aftion is 
maintainable ; for to maintain an aftion upon the cafe, 
t..crc muft be either a real damage, or a poffibility of a 
real damage, and not merely a damage in opinion or confe- 
qucnce of law. For a poffibility of a damage, as an ac- 
tion upon the cafe lies for th& owner of an ancient market, 
tor credling a new market near his ; and yet perhaps the 
rattle that come to the old market might not be fold, and 
h.) no toll due; and confequently no real damage, but there 
is a poffibility of a damage. But in our cafe there is no 
poffibility of a damage. It is laid in the declaration, that 
rhe defendant obftrufted him from giving his vote ; but 
that is too general, without fhewing the manner how he 
obftrufted him, as that^he defendant kept him out of the 
ufual plrxe, where the votes arc taken. The plaintiff 
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fhews no damage in his court, and the verdidl will not fup- Ashby 
ply it, for the plaintiff ought always to allege a damage ; as wiiTt« 

in an aftion upon the cafe brought againft the lellee by 
him in the reverfion, for refufing to permit him to enter to 
view wafte, it would not be fufficient to allege thus gene- 
rally, that the defendants ob{lru(£ied him, &c. It is laid 
here, that the defendants ipfum the plaintiff ad fuffragtum 
fuurn dare ohjlruxcrunt^ etpenitus recufaverunty I do not know 
what that means in this cafe. Indeed it is a fufficient de- 
frription iff a diircifin of a rent feck, but ‘if the plaintiff 
gives his vote for a candidate, that is as effectual as if the 
officer writ it down, for it is his vote by th^ giving of it, 
and the ^cer cannot hinder him of it, and on a poll it will 
be a good Vote, and muft be allowed, and fo there is no 
wrong dons to the plaintiff; for his vote was a good vote 
notwithftanding what the defendant did. Befides the plaintiff 
can make no profit o^ his vote; and it is like the cafe of 
?i quare impedit^ in which the plaintiff at common law re- 
covered no damages, becaufe we ought not to fell the pre- 
fentation, and fo could make no profit of it. So here, for 
it would be criminal for the plaintiff to fell his vote. Per- 
haps the putting the plaintiff to trouble and charge, to 
maintain and vindicate his right of voting, might be fuf- 
ficient damage to maintain an a£lion on the cafe ; but as 
our cafe is, 1 cannot fee that the plaintiff has received any 
damage. Great inconveniencies do attend the allowance 
of this aftion, as my brothers have faid ; as that it will 
occaiion multiplicity of a6lions, and for that reafon it is, 
that the law gives no action to a private perfon for a pub- 
lick nufance, for there is a remedy by indidment to redrefs 
it. So here the plaintiff has a remedy in parliament. As 
to the cafe of JVeJibury owelty Co, Lit, 50. a, where 

the inhabitants ot Southwark had a watering place for their 
cattle by cuftom, which was flopped up ; there any inha^ 
bitant might have an adtion, becaufe there was no other re- 
medy by prefentment or the like ; but if it had been a 
nufance prcfentable, no [a] adtion would have lain. So in W Vide amte 
the cafe of Sterling and Turner^ the party had no other re- 
medy. So in the cafe of Herring and Finch^ which is a 
ftrongcafe ; and I do not know whether an adtion will lie 
in that cafe, for refufing to admit his voice to the eledlion 
of a mayor ; but there thp plaintiff has no other remedy, 
nor other way to fettle his right. If we fhould adjudge, 
tivat this adtion lies, It will be dangerous to execute any 
office of this nature, and will deter men from undertaking 
. publick offices, which will be a thing of ill confequence. 1 
arn of opinion upon the whole matter, that after a deter- 
mination in the parliament for the plaintiff’s right, the 
trouble and charge of vindicating it will maintain an adion, 
but in this cafe no adtion lies, and therefore the judgment 
ought to be arrefted. ® 
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Holt chief juftice. The fingle queftion in this cafe is. 
Whether, if a free burgeft of a corporation, who has an un- 
doubted right to give his vote in the cledfion of a burgefs to 
ferve in parliament, be refufed and hindered to give it by 
the officer, if an action on the cafe will lie againft fuch 
officer. 

I am of opinion that judgment ought to be given in this 
caie for the plaintiff. My brothers differ from me in opi- 
nion; and they all differ from one another in the reafons of 
their opinion ; but notwithftanding their opinion, I think 
the plaintiff ought to recover^ and that this aftiori is well 
maintainable, and ought to he. I will confider their rea- 
fons. My brother Gould thinks no action will lie againft 
the defendant, becaufe, as he fays, he is a judge; my bro- 
ther Po'wys indeed fays, he is *110 judge, but a judge; 
but my brother Pozvell is of opinion, that the defendant nei- 
ther is a judge, nor anything like a jbdgc, and that is true : 
for the defendant is only an officer to execute the precept, 

e. only to give r.otice to ti^c electors of the time and place 
of clcutio!!, and alTcnible them together in order to eleft, 
and upon the conclufion to caft up the poll, and declare 
which candidate has the majority. 

But to proceed, I will do thefe two things : Firft, I will 
maintain that the plaintiff has a right and privilege to give 
his vote : Secondly, in confequcnce thereof, that if he be 
hindered in the enjoyment or cxercife of that riglit, the 
law gives him an adioii againft the difturber, and that this 
is the proper a^fliori given by the law. 

I did not at firft t.hiuk it would be any difficulty, to prove 
that the plaintiff has a right to vote, nor ncceflary to main- 
tiiiii it, but from what my brothers have fiid in their argu- 
ments I find it will be ncceffiiry to prove it. It is not to 
be doubted, but that the commons of England have a great 
and confiderable right in the government, and a {hare in 
the lej^ifhitive, without whom no law paffes ; but becaufe of 
them vaft numbers this right is not exercifeable by them in 
tlicir projter perfons, and therefore by the conftitution of 
England^ it has been diredled, that it mould be exercifed by 
reprefentatives, chofen by and out of themfelves, who have 
the whole right of all the commons of England vefted in 
them : and this reprcfentatioiV is exercifed in three different 
qualities, eitlier as knights of {hires, citizens of cities, or 
burgefles of borouglis ; and thefe are the perfons qualified 
to reprefent all the commons of England^ The eledlion of 
knights belongs to the freeholders of the counties, and it is 
an original right vefted in and infcparable from the free- 
hold, and can no more be fevered from their freehold, than 
the freehold itfclf can be taken away. Before the ftaiute of 
8 H. 6 . r. , y. any man that had a freehold, though never 
fo finall, had a right of voting, but by that ftatute the right 
•f cledtiori is confined to fuch perfons as have lands or tene- 
ments 
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ments to the yearly value of forty {hillings at leaft, becaufe Ajmby 

as the ftatute fays, of the tumults and diforders which hap- v/hTt*. 

pened at ele£fions, by the cxceffive and outrageous number 
of cleftors j but ftill the right of cleftion is as an original 
right, incident to, and infeparable from the freehold. As 
for citizens and burgeffes, they depend on the fame right 
as the knights offhircs, and differ only as to the tenure, but 
the right and manner of their eleftion is on the fame founda- 
tion. Now boroughs are of two forts; firft, where the 
cledlors gave their voices by reafon of flieir burgerfhip ; or, 
fecondly, by reafon of their being members of the corpo- 
ratio’t. Littleton.^ in his chapter of tenure in burgage 162. 

C. £. 108. L 109. fays, Tenure in burgage^is, where an 
ancient borough is, of the which the king is lord, of whom 
the tenants hold by certain ^•ent, and it is but a tenure in 
focage: and SeSi. 164. he fays, and it is to wit, that the 
ancient towns called boroughs be the moft ancient towns 
that be within England^ and are called boroughs, becaufic 
of them come the burgeffes to parliament. So that the 
tenure of burgage is from the antiquity, and their tenure 
in focage is the reafon of their eftate, and the right of elec- 
tion is annexed to their eftate. So that it is part, of the 
conftitution of England^ that thefe boroughs fliall elect 
members to ferve in parliament, whether they be boroughs 
corporate or not corporate ; and in that cafe the right of 
cledion is a privilege annexed to the burgage land,^ and is, 
as I may properly call it, a real privilege. But the feconci 
fort is, where a corporation is created by charter, or by 
prefer! ption, and the members of the corporation as fuch 
chufe burgeffes to ferve in parliament. The firft fort have 
a right of chufing burgclTes as a real right, but here in this 
lafl cafe it is a perfonal right, and not a real one, and is 
cxercifed in fuch manner as the charter or cuftuni pre- 
feribes ; and the inheritance of this right, or the right of 
eledtioii itfclf, is in the whole body politic, b’ut the exercife 
and enjoyment of this right is in the particular members. The rlsiln ot 
And when this right of cleftion !s granted within time of 
memory, it is a franchife that can be given only to a cor- ment can not be 
poration, as is refolved by all the judges againft my lord granted at this 
Hobart^ in the cafe of Dungannon in Ireland^ 12 Co, 120, ^^7’ except to; 
12 1. That if the king grant to the inhabitants of Ijlington^ corjwation. 
to be a free borough, and that the burgeffes of the fame 
town may elefl two burgeifes to ferve in parliament, that 
(a) fuch a grant of fuch privilege to burgefles not incorpo- 
rated is void, for the inhabitants have not capacity to take 
an inheritance. See Hob. 15, The principal cafe there ' 

was, the king conftituted the town of Dungannon to be a free 
borough, and that the inhabitants |hereof {hall be a body 
politic and corporate, confifting of one ptovo{t, twelve 
(«} Vide Co. Litt, 3. a, 


free 



95 ® 


Trinity Term 2 Annas reginse. 


ASUBT 


Whit** 


free burgftfles^ and commonalty ; and in the fame name 
may fup and be fued ; et quod ipjt pniefati praepofiti et liberi 
burgeufes burgi praediSii et fucceffores fui in perpetuum habcUnt 
plenarn pote/iatem et authorltatcm eUgendt^ mittend^ et retor^ 
nenidi duos diferetos et idoneos viros ad inferviendum et attenden^ 
dum in quoHlet parliamentOy in dido regno nojiro Hiherniae in 
pojierum tenendo^ and fo proceeds to give theip power to 
treat, and give voice in parliament, as other burgeftes of 
any other ancient borough, cither in Ireland or ISngland^ 
have ufed to do. And upon this grant ’it was adjudged, by 
all the judges of England^ that this power to ejedi burgefles 
is an inheritance of which the provoft and burgefles were 
not capable, /or that it ought to be veiled in the intire cor- 
paration, viz, provoft, burgelTes, and commonalty, and 
that therefore the law in this ca(c did veft that privilege in 
the whole corporation in point of intcrcft, though the exe- 
cution of it was committed tofdme perfons, members of 
the fame corporation, 12 Co,, 120, 10 1. Hob, 14, 15. 
As to the manner of election, every borough fubfifts on its 
own foundation, and where this privilege of elcclion is 
ufed by particular perfons, it is a particular" right vefted in 
every particular man; for if we confider’the matter, it 
will appear, that the particular members and eleftors, tbbir 
perfons, their eftates, and their liberties, are concerned in 
the laws that arc made, and they are r’eprefented as particu- 
lar perfons, and not quatenus a body politic ; therefore,' when 
their particular rights and properties are to be bound fwhich 
arc much more valuable perhaps than thofe of the corpora- 
tion) by the a( 5 l of the reprefentative, he ought to repre- 
fent the private perfons. And this is evident from all the 
writs, which were anciently illUed for levying the wages of 
the kriights and burgefles that ferved in pailiament. As 46 
Edw. 3. Rot, Pari, memb, 4. in dorfo. For when wages 
corporation arc members, they were not aflTeflfed upon the 

to he raifcrlout Corporation, but upon the commonalty as private perfons, 
•fthccAatcs of as the writ fliews. which indeed is diredted to th^ flicriff*, or 
wbocom^ mayor, yet the command is, quod de communitate 

the corporat on, comiiaius^ civitatisj vcl burgi^ habere faciat militibus^ civibus^ 
aut burgenjibus^ lol. pro expenjis juis. But now, if the 
corporation were only to be reprefented, and not the par- 
ticular members of it, then the corporation only ought to 
be at the charge ; but it is plain that the particular mem- 
bers are at the charge. Ar \4 this is no new thing, but 
agreeable to reafon and the rules of law, that a franchife 
mould be vefted in the corporatioh aggregate, and yet the 
benefit of it to redound to the particular members, and to 
be enjoyed by them in their private capacity. As is the cafe 
of Waller and Hanger^ Mo, 832, 833. where the king 
granted to the mayor and citizens of London,^ quod nulla pri- 
Jagia Jint foluta de vinis civium et liberorum hominum de Lon» 
don^ fffc. And there it was refolved, that although the 
grant be to the corporation, yet it fliould not enure to the 
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body polit’c of the city, but to the particular perfons of the Ashbt 
corporation, who fliould have the fruit and execution of 
the grant for their private wines5 and it Ihould not extend 
to the wines belonging to the body politic ; and fo is the 
conftant experience at this day. So in the cafe of Mellor 
V. Spateman^ i Saund. 343. where the corporation of Derby 
claim Common by prefeription, and though the inheritance 
of the common be in the body politic, yet the particular 
members enjoy the ftuit and benefit of it, and put in their 
own cattle to feed on the common, and not the cattle be- 
longing to ,rtie corporation ; but that is not indeed our 
cafe. But from hence it appears that every man, tliat is to 
give his vote on die elc£Hon of members to {>rve in parlia- 
ment, has a feveral and particular right in his private ca- 
pacity, as a citizen or burgefs# And ftrely it cannot be faid, 
that this is fo confiderable »a right, aS to apply that maxim 
to it, de minimis non ourat' Ux. A right that a man has to 
give his vote at the eledfion of a perfon to reprefent him in 
parliament, there to concur to the making of laws, which 
are to bind his liberty and property, is a moft tranfeendant 
thing, and or an high nature, and the law takes notice of it 
as fuch ir divers ftatutes : as in the ftatute of 34 3^ H, 8. 

'13. intitled an aft for making of knights and burgcllcs 
withui the county and city of Chejier j where in the pi eam- 
bl© It is faid, that whereas the faid county palatine 'of Chef- 
ter Is and hath been alvvavs hitherto exempt, excluded, and 
fep^iirated out, and from tne king’s court, by rcafon wheicof 
the faid inhabitants have hitherto fuftained manifold difhe- 
rifons, Ioffes, and damages, as well in their lands, goods, 
and bodies, as in the goods, civil, and politic governance, 

^nd maintenance of the commonwealth of their faid C(>iin- 
ty, So that the opinion of the parliament ii, that ili/ 

W'ant of this privilege occafions great lofs and damage. And 
the fame farthe.r appears from the 25 Cur. 2. c. 9. an aft to 
enable the coUnty palatine of Durham to fend knights and 
burgeffes to ferve in parliament, v/hicli recites, whereas 
the inhabitants ^of tlie county palatine of^Dwham have not 
hitherto had the liberty and privilege of elcfting and fentl- 
ing any knights and burgefles to the high court of paflia- 
menr, ^c. 'Khe right of voting at the cleftion of burgeffes 
is a thing of the higheft importance, and fo great a piivi- 
lege, that it is a great injury to deprive the plaintiff of ir. 

Thefe reafons have fatisfied me as to the firft point.. 

2. If the plaintiff has a right, he muff of ncccffity have 
a means to vindicate and maintain it, and a remedy if he is 
injured in the cxercife or enjoyment of itv and indeed it is a 
^ vain thing to imagine a right without a remedy ; {a ) want Cf iJ*. ^ 
of right and want of remedy are reciprocal. * As if a pur- 
chafer of an advowfon in fce^fimple, before any prefent- 
nient, fuffer an ufurpation, and fix months to pafs, without 
bringing his quare impedhy he {b) has loft his right to the Sed nunc 

advowfon, becaufe he has loft his quare impedit^ which was ^ 

his 
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his only remedy ; for he {a) could not maintain a writ of 
right ofadvowfun; and though he afterwards ufurp and die, 
and the advowfon defeend to his heir ; yet ( b) the heir can- 
not be remitted, but theadvowfon is loft for ever without 
recovery. 6 Co, 50. Where a man has but one remedy to 
' come at his right, if he lofes that he lofcs his right. It 
would look very ftrangc, v/hen the commons of England arc 
fo fond of their right of fending reprefentatives to parlia- 
ment, that it fliould be in the power ®f a fhcrifF, or other 
officer, to deprive them of that ri^t, and yet that they 
fhould have no remedy ; it is a thing to be admired at by 
all mankind. Suppoiing then that the plaintiff had a right 
of voting, afid fo it appears on the record, and the defend- 
ant has excluded him from it, no body can fay, that the de- 
fendant has done well ; then he miftl have done ill, for he 
has deprived the plaintiff* of his right ; fo that the plaintiff 
having a right to vote, and the defendant having hindered 
him of it, it is an injury, to the plaintiff. Where anew 
act of parliament is made for the benefit of the fubjedt, if a 
man be hindered from the enjoyment of it, he fliall have an 
a(^tion againll fuch perfon who lo obllrudled him. How elfc 
comes an aclion to be maintainable by the party on the fta- 
tutc of 2 Ric. 2. dc fcaftdalis rnagnatum^ 12 Co, 134. but in 
confequcnce of law ? For the ftatute was made for the pre- 
forvation of the publick peace, and that is the reafon that no 
writ of error lies in the exchequer chamber by force of the 
ftatute of 27 EU%, in a judgment in the king’s bench on an 
afboTi de fcandaltSy for it is not included within the words of 
the ftatute ; for though the ftatute fays, fuch writ fliall lie 
upon judgments in actions on the cafe, yet it does not ex- 
tend to that adtion, although it be an action on the cafe, 
bccaiife ( c) it is an aclion of a far higher degree, being 
founded fpecially upon a ftatute, i Cro. 142. If then when 
a ftatute gives a right, the party fhall have an adlion for the 
infringement of it, is it not as forcible when a man has his 
right by the common law? 1 his right of voting is a right 
in the plaintiff 4 )y ^thc common law, and confequently he 
‘fhall maintain an action for the obllrudtion of it. But there 
wants not a ftatute too in this cafe, for by i. 3 Ed, i. 

r, 5. it is enadted, that forafmuch as elcdlions ought to be 
free, the king forbids, upen grievous forfeiture, that any 
great man, or other, by of arms, or by malice or 

menaces, fliall difturb to inkke free eledtion. 2 Inji, 168, 
169. And this ftatute, as my lord obferves, is only an 
inforcement of the common law ; and if the parliament 
thought the freedom of eledtions to be a matter of that con- 
fequence, as to give their fandlion to it, and to enadt that 
they fhould be free j it 15 a violation of that ftatute, to dil- 
turb the plaintiff in this cafe in giving his vote at an elec- 
tion, and confequently adlionable. 

And 
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And I ain of opinion, that this aftion on the cfefe is a Ashby 

pi oper adtion. My brother Powell indeed thinks, that an whTtk. 
adlion upon the cafe is not maintainable, becaufe here is no 
hurt or damage to the plaintiff 5 but furcly i^very injury im- 
ports a damage, though it does not coft the party one far- 
thing, and it is impoflible to prove the contrary; for a 
damage is not merely pecuniary, but an injury imports a 
damage, when a man is thereby hindered of iiis right. As 
in an adlion f<T llancj^us words, though a man does not 
lofe a penny by reafoU iof the fpeaking them, yet he fliall 
have an adlion. So if a man gives another a cuff on the 
ear, though it coft him nothing, no not fb mucji as a little 
dinchylon^ yet he fnall have his action, for it is a perfonal 
injury. So a man fh:ill have an adlion againft another for 
riding over his ground, though it do him no damage ; for 
it is an iiivahon of his property, and the other has no right 
to come there. And in^thefe cafes an adiion is brought vi 
et ariiiu. But for invafion of another’s franchife, trcfpafs 
vi et ar?nis does n<>t lie, but an adHon of trcfpafs on the 
cafe ; as where a man has retovna hrevium^ he fliall have 
an adtion againft any one who enters and Tides his fran- 
chife, though he lofe nothing by it. So here in the princi- 
pal cafe, the plaintiff is obftrudfed of his right, and (hall 
therefore have his And it is no objedlion to fay, 

that it will occafioJi mulnlilicity of adlions ; for if men will 
multiply injuries, adtions muft be multiplied too ; for eve- 
ry man that is injured ought to have his recompencc. Sup- 
pofe the defendant had beat forty or fifty men, the damage 
done to each one is peculiar to himfelf, and he fliall have 
his' action. So if many perfons receive a private injury by 
a publick nufance, every one fliall have his action, as is 
agreed in tVilUafuh cafe, 5 Co. 73 . a. and JVeftbury and 
PffwelU Co. Lit, 56 . a. Indeed where many men are offend- 
ed by one particular adt, there they muft proceed by way of 
indidtrnent, and not of adtion ; fpr in that cafe the law will 
not multiply adtions. But it is otherwife, when one man 
only is oftended by that adt, he fliall have his adtion ; as if 
a man dig a pit in a common, every commoner fliall have an 
adtion on the cafe per quod com?nu7iia7n fu.vn in tarn amplo 
modo habere non potuit ; for every commoner has a feveral 
right. But it would be otherwife if a man dig a pit in a 
highway, every pafTenger fliall not bring his adtion, but the 
[a) party fliall be puniilied by ihdiddinent ; bccaufe the in- {a) Vide aute^ 
jury is general and common to all that pafs^ But when the 43o* 
injury is particular and peculiar to every man, each man 
(hall have his adtion. In the cafe of Turner againft Stirlingy 
this plaintiff was not eledied, he could not give in evidence 
the lofs of his place as a damage, for he was never in it ; 
but the ^j/? of the adtion is, that the plaintiff having a right 
to ftand for the place, and it being difficult to determine 
VoL. 11<^ P y^\i0 
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who h«d the majority, he had therefore a right to demaifd s 
poll, and the defendant by denying it was liable to an ac * 
tion. If publick officers will infringe mens rights, they 
ought to pay greater damages than other men, to deter anJ 
hinder other officers from the like offences. So the cafe of 
Dowman. 2 Cro, 478. where an action on the cafe 
is brought by him in rcvcrlion againft leffee for years, for 
refufiDg to let him enter into the houfe, to fee whether any 
Willie was committed. In that cafe the aclion is not found- 
ed on the damage, for it did not appear that any wafte was 
done, Init btcauie the plaintiff was hindered in the enjoy*^ 
mr nf of hl^ J^ight, and finely no other reafon for the aiftioii 
can be fuppofed. 

But in the principal cafe my brother fays, we cannot 
judge of this matter, becaufe it is a parliamentary things 
O ! by all means be very tender of that. Befides it is intri- 
cate, and there may be contrariety of opinions. But 
this matter can never come in queftion in parliament ; for 
it is agreed that the perfons for whom the plaintiff voted 
were clciSled ; m that the aiSlion is brought for being depriv- 
ed c^f his vote : and if it were carried for the other candi- 
dates againft whom he voted, his damage would be lefs. I'o 
allow this aftion will make publick officers more careful to 
obferve the conftitution of cities and boroughs, and not to 
be fo partial as they commonly arc in all eledtions, which is 
indeed a great and growing mifehief, and tends to the pre- 
judice of the peace of the nation. But they fay, that this is 
a matter out of our jurifdiiftion, and we ought not to inlargc 
it. I agree we ought not to incroach or inlarge our jurif- 
diction ; by fo doing we ufurp both on the right of the 
iiuecn and the people: but fu re. we may determine on a 
charter granted by the king, or on a matter of cuftom or 
prefeription, v/hen it comes before us without incroaching 
on the parliament. And if it be a matter within our jurif- 
diciion, wc arc bound by our oaths to judge of it. This 
2s a matter of property determinable before usi Was ever 
fuch a petition heard of in parliament, as that a man was 
hindred of giving his vote, and praying them to give him 
remedy ? T'he p u liament undoubtedly would fay, take your 
temedy at law^ It is not like the cafe of determining the 
riirht of eleftien between the candidates. 

My brother J^Gwell fays, that the plaintiff’s right of 
voting ought firft to have been determined in parliament, 
and to that purpofc cities the opinion of my lord Hobart 
318. that the patron may bring his aftion upon the cafe 
againft the ordinary after a judgment for him in a quare 
impedit^ but not .before. It is indeed a fine opinion, 
but I do not know whether it will bear debating, and 
how it will prove, when it cemes to, be handled. For 
at common law the patron had no remedy for damages 

againft 
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againft the difturber, but the ftatute 13 Ed. iji. c. f. 

3. gives him damages ; but if he will not make the biftiop 
a party to the fuit, he has loft his remedy which the ftatute 
gives him. But in our cafe the plaintiff has no opportunity 
to have remedy elfewhere. My brother Powys hTis cited the 
opinion of Littleton on the ftatute of Merton that no adlioil 
\^y xx^on t\\Q Ji parent e 5 conquerantur^ becaufe none 

had ever been brought, yet he cannot depend upon it. In- 
deed that is an argument, when it is founded upon rcafon, 
but it is none, when it is againft reaftm. But I will con- 
fider the opinion. Some queftion had arofe on the pi'iinlug 
of that ftatute on thofe word«, ft parentes conquer ant ur-^ U l\ 
what was the meaning of tliem, whether they meant a com- 
plaint in a court in a judicial manner. But it (a) is plum C 
the word conquer ant nr ^ means only ft parentes laniertcntiir.^ 
that is only a compliint i >7 pais^ and not in a court ; lor 
the giiaidian in fc^c.ige fcall enter in that cafe, and fliall 
have a fpccial \v\\x. de ejctlione cujhdtae ttnae et hacredis^ 
But this faying lais no great foice, if it had it would have 
been deftruefcive of many new urtions, which are at this 
day held to be good law. The cife of Hunt and Dowman 
before mentioned was the firfl action of that nature, but it 
was grounded on the common rcafon, and the ancient juf- 
tice of the law. So the Ciifc of T'urner and Sterling. Let 
us confider wherem the law confifls, and we (hall find it 
to be, not in particular inftunces and precedents, but on 
the reafon of the lav/, and uli eadnn ratin^ iln idem jiiu This 
privilege of voting docs not differ from any other francliifc 
whatfoever. If the houfe of commons do deter miiic 
this matter, it is not that they have an or 'ginal right, but 
as incident to elcdbOn*^. But \vc do not deny^ them their 
right of examining elections, but we muft not be friglitcmed 
when a matter of property comes before u‘', by faying it 
beloni<s to the parliament ; we nmft exert the queen’s 
jurifdiftion. My opinion is fo\inded on the law of Enfa^nL 
The cafe ot Mors and Slne^ I Ftnir, 190. 238. was the firft 
aftion of that nature, bur the novelty of it was no ohjediciii 
to it. So the cafe of and (hafeaw^ i Cro. 15. 7 f'\^ 

Jones 93. that an adlion of the cafe Liy for ]y and mali- 
cioufly mdicfting the plaintiff for ire.fon, (houoh th* objec- 
tions were ftrong againft it, yet it v'ay cejudgeVj (h^t if the 
proftc<,tion were without pi'obabie CmuT*, there v/as as 
niucn icafon the action fliouhl be rnaintamed, as in other 
caf/'. So 15 Car, 2. C, B. b‘Tv/ecn BoiHy and Long,, it 
w i* adjudged by Bridgman chief juft ice, th/t ?r\ adion 

< 0 the cafe lay for a riding, whenever the plaintiff and his 
wife fought, for it was a fcandalous and rcpioachful thing. 
So in the cafe of Herring ard 2 Lev, 250. no body 

fcruplcd, but that the aftion well lay, for the plaintiff was 
thereby deprived of his right. And if an adion is main- 
tainable againft an officer for hindring the plaintiff from 
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Ashby voting for a mayor of a corpora tion> who cannot bind him 
White liberty nor eftate, to fay, that yet this a(SioJi will not 

* * lie in our cafe, for hindering the plaintifF to vote at an 

election of his reprefentative in parliament, is inconfiftent. 
Theicfore my opinion is, tint the plaintiff ought to have 
judgment. 

MVidexBro. Friday thQ 14th of January 1703. this judgment was 
Pari. Caf. 45. ygverfed in the houfe of lords, and judgment given for the 
plaintiff by fifty lords againft fixteen. Trevor chief jufticc 
and baron Price were of opinion with the three judges of 
the king’s bench. Ward C. B. and Bury and Smith barons 
were of opinion with the lord chief jufticc Holty Tracy 
duhitante^ Slevill and Plencowe abfent. 

[Note^ I had it from good hands, that Tracy agreed 
clearly, that the action lay, but was doubtful upon the 
manner of laying the declaration.) 

Upon the arguments of this cafe Holt chief juftice faid, 
the plaintiff has a particular right vefted in him to vote. Is 
it not then a wiong and an injury to that right, to refufe to 
receive his vote ? So if a borough has a right of common, 
and the freemen are hindered from enjoying it by inclofurc 
or th(5 like, every freeman may maintain his action. This 
action is brought by the plaintiff for the infringement of 
his franchife. You would have nothing to be a damage, 
but what is pecuniary, and a damage to property. If a 
man has retorna hrevium^ although no fees were due to him 
at common law, yet if the flieriff enters within his liberty, 
and executes procefs tljere, it is an invafion of his franchife, 
and he may bring his adtion ; and there is the fame reafon 
in this cafe. Although this matter relates to the parlia- 
ment, yet it is an injury precedaneous to the parliament, as 
my lord Hale faid in the cafe of Bernardijion verf, Soame, 2 
Lev, 1 1 4, 116. The parliament cannot judge of this in- 
jury, nor give damage to the plaintiff for it: they cannot 
make him a recompence. Let all people come in, and 
vote fairly ; it is to fupport one or the other party, to deny 
any man’s vote. By my confent if fuch an adlion comes to 
be tried before me, I will diredl the jury to make him pay 
well for it ; it is denying him his Englijh right, and if this 
adtion be not allowed, a man may be for ever deprived of 
it. It is a great privilege to chufe fuch perfons, as are to 
bind a man’s life and property by the laws they make. 
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M r. Dee prayed a mandamus to reftore the clerk of the Poft* *004. 

butchers’ company, which is a company by char- 
ter. Holt chief juftice. Such mandamus' % have been 
granted, but I think they have gone too far in thefe cafes, 
lam of opinion, that no mandamus ought to be granted where 
the officer may have an affize, therefore hear counfej of both 
fidcs. 

A tnandamus was afterwards granted. 

Baker verj. Pierce. 

S. C. Salk. 695. Holt 654* ' i Mod. 2]. 

I N an aftion on the cafe for words, "John Baker ftole mv To charge a 
box-wood, and I will prove It. After a verdidl for the 
p aintifF, ferjeant Darftall moved in arreft of judgment, tionrMe. r! acc. 
that thoie words are not aftionable, for they (hall be taken 2 Keb. 261. 
to mean wood growing or the like, whereof only 
trefpafs can be committed. So to fay, you are a thief, and and^timUTt^rett, 
have ftolen my timber, or my apples, or my hops, is not per Broderick, 
adlionable. For where words may import either a felony, J* 
or a trefpafs, they fhall be taken in the mildeft fenfe, unlefs 
there be other words to determine them in the -worft fenfe. 

As to fay, he ftole my timber out of my yard, or my hops 
in a bag. Hob. 331. Clerk vei^. Gilberts Hutton 113. 

Herbert v. AngelL So Hutton 30. Mafon v. Thompjhn, 1 

charge thee with felony for taking forth from j, Z)’s 

pocket, and I will prove it 5 the words were held not to be 

adbonable, becaufe it fhould not be intended to mean a fe.. 

lohy, not being dircSly affirmed. [But Holt chief juftice Holt. The 

and the court denied that cafe to be law, for the taking 

out of a man’s pocket miift be intended a felonious import 

taking.] In this cafe the words may be taken to was a felonious 

mean box-wood growing ; and although the defendant H. J. 

might mean them in the worft fenfe, yet the intent of the 

fpeaker ftiall not make the words a&ionable, unlefs the 

words exprefs it fufficiently. Suppofe the defendant had 

faid, he ftole my coppice-wood. 

Mr. Broderick for the plaintiff. Thefe words are aftion- 
able, and the difference is founded on this rule, Arbor dum 
crefciU lignum cum crefeere nejcity and therefore box-wood in 
this cafe muft be intended wood cut down, whereof a felo- 
ny may be committed. Yelva 152. Higgs V. Aujiin^ Thou 
haft ftoleh as much wood and timber as is worth twenty 
fhillings, adjudged aftionable. Ntty 114. Shorth cafe. i 
Roll attion 70. «. 47, 48. Lifford and Stamp, March, 

21 1. 2 6V<7. 166. Loe and Saunders 674. Smith and 
Ward, Hob* 77. Coote and Gilbert, Sty, 9. 3 Cro, 471. 

The 
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The wciYih in this c?ifc according to common parlance im- 
port a tiling of which felony may be committed, and there- 
fore he prayed judgment tor the plaintifF. 

//<?// chief juftice. I have heard jiiti ice fay, he 

knew no rule to go by in adlions for words. 

Gou/i/ juftice. So (aid my lord Hale ; for all words 
(land on a different bottom, 

//^/z chief juftice. In moft cafes where fuch words as 
thefo have been held a^ionable, there are other words of 
5in ill fenfe to explain them. As I charge you with felony, 
or you arc a thief. And dealers of coppicc-wood are called 
in commoi^ parlance ftcalers of wood. 

juftice. No action will lie for faying, you have 
dole my coppice-wood, for that muft be intended growing ; 
but to fiy generally you have dole my wood, that muft be 
intended wood cut down, and there are many cafes founded 
on the diftcicnce in that verfe cited* by Mr. BrodcricL 
Holt chief juftic:^ agreed the difference. 

juftice. To fay you are a thief,, for you have 
ftolen, or you are a thief and have ftole, muft mean both 
the (amc. And though it was formerly held, that there was 
a difference between them, yet (a) of late it has been taken 
otherwife } for for or and arc explanatory, and mean both 
the fame thing. 

Holt chief j lift icc. It has gone both ways. 

Afterwards the court gave judgment for the plaintiff, 
that the words are aclionable, notwitiiftanding the opinion 
in 2 Cro, 1 06. t(» the contrary. And Holt faid, Sure the 
plaintiff* muft have judgment. It is not worth while to be 
very Icaincxl on tliis point, but where words tend to (lander 
a man,' and lake <iway his reputation, he (hall be for fup- 
porting acKon.s for them, becaufe it tends to preferve the 
peace, hnmemhov a ffory told by Mr. juftice Twijdcn^ of 
a ip.an that had biouglit an action for fcandalous words 
fpoken of him, and upon a motion in arreft of judgment, 
the jiuljnnent was arreiled ; and the plaintiff being ia 
court at that time faid, that if he had thought he ftiould 
not have recovered in his action, he would have cut his 
throat. i’<3;(/^/7jufticc. This cafe in 2 Cro» 166. cited by 
my brother Darnall^ is fo i but the later books arc con- 
tra ry? and 1 will' ftick to the latter authorities, being 
grounded on iv much reaipn. Gould juftice faid,' that in 
the io'6>/r. 2. Mich, term, it was adjudged, that thefe 
words. Thou haft ftole my wood, werfe adtitmablc. 
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Squire and Grevett. 

C. but with fome inconfiderabJe differencr. Salk. 74. Holt 81. 6 Mod. 33. 

A Writ of error upon a judgment given in the king’s An award that 
bench, in an adlibn of debt upon a bond of arbitra- 
tion, the defendant prays oyer of the condition, which was p,.ndini’:bctwcei 
to perform the award, isfe. and pleads, that the arbitrators the ra-t es' 
made no award : the plaintiff replies an award made d? et 
hiper praemijjis whereby the arbitrators did award, (jitod onn]i< dnf r-nined de- 
profecuiio in aliqua feSia dcpr 7 uknte inter partes cejjarct^ ci abinde liiovs tfie rijrht 
deterininatu jiU at oiml dnJlus Johannes Grevett [oh cret c-i .I'rion, and is 

Johanm hquire JumTuam 17/. 3X. ilr/. fuper lO dtcni Ucio- 
bris tunc proximo fequentcfn-i in phto omnium damuorum ei de-- 
mandorum-i ac etiam quod Ipfe idem Johannes Grevett fuper 
diSium 10 diem Oi^ohris adproprias mifaset cujiagia fua fmUa^ ^i«^wiT^fiIoukl 
ret et deliberaret dibfo Johanni Squire unam generalcm relax a- 
iionem omniutn atlionum-^ et caufarum aStmiis^ JcSIarum^ pay the other a 
clameorum^ et dcmandor\im quorumeunque a principio 
ufque didfum lO diefn Otlobris^ et quod dktus Johannes Squire Jeman^s^^is 
fuper receptionem fuam (Rdlae fummae 17/. y, iid» faceret-j ^oik\^ l<! acc, 
Jigillaretj et deliberarct dido Johanni Grevett unam gimeralem 3 
reLaxationem omnium adionunt^ et caufarum adionis^ fedartm^ 
dame or um^ et de?nandorum qnorimicmique a principio >1211 ndi 
ufque ditUim 10 diem Odobris^ and the plaintiff afligns his 
breach: the defendant rejoins nul tiel agaj'dy and iffue Efrecialiy ifit 
thereon, and a verdift for the plaintiff, and judgment in 
the common pleas. On a writ of error in this court and preindei. 
the general errors afligned, Mr. Parker took three excep- 
tions to the award : firfl, that it is not final, for it is not 
jawarded that all actions fliall ceafe, but that the prolccudon 3.^1 is of itr.lf 
in any fuit depending between the parties fhall ceafe, which fufficitntly mu- 
goes only to the furpenfion of the prefent profcciition, and 
not to the right of adion ; and though it flioiild be taken to Ki.^ji i yl'ccm! 
extend to ftay the profecution during the lives of the parties 32>\ Cro. J:.o. 
thcmfelves, yet it might be revived again by their executors. 

Secondly, that the 17/. 3?. \uL awarded to be paid by ^ 

Grevett to Squire^ is awarded to be paid upon a day after time afr^x the.* 
the award, in full of all demands, which *muft in- Tubmirnon is 
tend all demands, fa'V. to that day, and fo the award 
too large, and includes more time tlian the fabmiffion. th- parries to 
3. He admitted, that the releafe to be given by Squire r-iraf.s up 
to Grevett would be good to the time of the fubmif- 
fion, and void for all the time after, but in this cafe 
the money is awarded to be paid fuper 10 dUm O.iv?- /ma u c ih^- 
bris in full of all demands to that day, and that Squire fuber 

' ^ J i C\;pcv. 

^ M. 11. 

T. 24 G. 2. vide Com. Arbitrament. E. 2. 2d Ed. vol. i. ,382. Undei an av/. u! tharthe 
one party (hall pay the other a fum of money, and that he (liall on the receipt ei it (Ti-t the 
former a general releafe, the former may infill upnfuch rdcan^ if he tenders niu* money,' r ho’ the 
other will not receive it. An pfferto do a thing is f j far equivalant to p-tjonn tner tb:K It will 
intitle the perfon who made it to demand whatever he was to have upon thcixTibnnance, It. 
acc. 1060, 1064, and vide Dough 259, 659. 1 T.R. 638. 

^ recep^ 
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reerptionem hide^^c. fliould give a relcafc ; fo that the tender 
being to be made in ful| of all demands to a time after the 
fubniiilion, and net in any other manner^ Squire is not 
lu-und to rcc )ve it fo, and then no r cl cafe to be made by 
him, for the rclcafc is not to be given but ft(per receptionem^ 
and the receipt is a condition precedent to the giving the 
ickafc ; and if the lender be made in fatisfaddion of all dc- 
Oiands to the time ot the fubmiflion, that would not have in-» 
titli'd Grevftt to a rclcafe, and fo tlie award not final, 

Ptngclly fc»r the defendant in error. As to the firfi: excep- ' 
tion, he infjftcd that the award was good and final ; for it 
fiiidl be take'n according to the iifual conlirudVioiiin cafes of 
awards, not ‘merely as a fufpenfion or delay of the p^iofecu- 
tion, but in extinguiflimmt of the right and duty, and 
then no profecution can be carried on or revived bytheexe- 
c'-iiors. T'jiut fiiice an award, that all a 61 :ions fiiail ceafe, 
is agreed to be final, much more fliall this ; for the word 
profecution or fuit i$ a more large and comprehenfive word 
than the word adtion ; and it is text, 504. 

C. L. 29T. tliat a relcafc r)f all fuits, or profecutions, which 
are fyiionyrnou*^, will difeharge not only all aft ions, but all 
executions too. He that has no right of profecution c^n 
have no right of aftion, for ejl jus projequendu He 
cited feverai cafes to this purpofe, as the cafe of Rail and. 

w'hich was adjudged in this court Pafeh. ii Will. 3, 
where the award was, that one party Ihould pay to the 
other 20/. at a day fubfequent, and that he fhould give. the 
othrr a bond for payment of the money accordingly within 
finir dkvs, and that all profecutions and fiiits fliould ceafe 
till failure of performance *, and this was held to be final, 
for if lie paid the money, the award was abfolutc, and 
the cefhition pcj'pctnai, and he fhould not take advantage 
of his twyn non-performance* So the cafe of Millward 
Slc^rs^ 1 Roll. Jhr, 201. 1 Danv. 540. pL 7. the awaid 

was made concerning an obligation ; in which one was 
bound to the other, that the obligee flioulu not profecutc or 
caufc to U: profccutcd any fuit agalnft the obligor upon the 
faid obligation ; it w’^as adjudged a good awards and final, 
and that tiiereby the duty was extinguifhed. And thefe 
cafjs he faid were ftrpnger than the prefen t cafe. 2 Mod. 
22 /, 228. S Iran g ford v. Green. I Leu. 58. Knipe^s cafe, 
j Roll. 254. n. 10. As to the fecond and third exceptions, 
ht firfl premi fed, that the avJ^ard was made, and fo recited 
to be, purfui.nt to the fubmiflion ; that it was averred to 
be made de i t fuper praemijjis^, that there was no averment 
of any mattcu* or controverfics^ arifen fince the fubmiflion 
hen he faid the fecond exception was not truly fiated, 
for the words are general, quodfolverety fuper so Oc^o^ 
hris in plena ornniim damnoruni et dernand&rum^ and not in 
plena omnium demnndorum ufque ad dRtum diem : and it muft 
be therefore confirued to mean all demands, feV. to the 
time of the fubmiffion, and not to the time after, the tenth 

of 
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of 0 (holier \ and therefore the arbitrators fliall never be fup- 
pofed to have made their award of pnore than was fubmitted 
to them, or to a tim^ beyond their power, viz, after the 
fubmiflion, unlefs it be fo exprefsly limited in the award ; 
for they fliall not be intended to have exceeded their autho- 
rity, nor fuppofed to have done a vain and a void thing. 
However, if it were expreffed to be paid in full of all de- 
mands, ^ to the tenth of yet it would be good 

to the time of the fubmilEon, and only void, pro tanto^ viz, 
the time after. And fince Mr. Parker admitted, that the 
relcafe was good to the time of the fubmifSon, and void for 
the time after, it was very ftrange and particjilar, that he 
fhoulcVdcny this part of the award to have the fame opera- 
tion : for the power is equally extenfive, and muft be ex- 
ceeded as much as to one part of the award as to the other, 
and no more ; and therefore a (^?) tender in full of all de- 
mands to the time of ^he fubmiflion would be a good per- 
formance of the award, and the other party is bound to re- 
ceive it as fuch. Nor indeed can it be tendered in any 
other manner, viz. in full of all demands, fffr. to the tenth 
of OSioher^ becaufe to all the time beyond the fubmiflion the 
award ‘ is void, and the plaintiff might refufe to receive it, if 
it had been fo tendered. But in the firft cafe upon a ten- 
der he ought to receive, and thereupon he ought to give 
the releafe, and the words fuper receptionem do not amount to 
a condition precedent, and make the releafe depending 
upon the former part of the award, which is void, or im- 
poflible to be done, or not mutually obligatory. 'Fo prove 
this he cited thefe cafes, i Roll. Abr. 260. p. 5. Lewin and 
Hills, Allen 26. I Sid, 1 54. Rows v. Nun, i Sid, 252. 
Manning and Warring, 1 Lev, 132, 1 33. Hopper v. 
Hackett, I Roll, Ahr, 260. n, Etnoke mA Otwell, 2 
Mod, 169. Adams and Adams, i Roll. Abr, 260. n, r. 

254. n, 12. Popdy and Popely. 260. n, 2 , Franklyn and 
Emlyn, 244. n, 23. Alabajier SinA Clifford, Hut, 20. 2 

Mod, 309. Hill and Thorn, i Roll. Abr, 256. n. I . Goffe 
and Browne>^ Hob, 190. But admitting the award to be 
void as to the releafe, yet he infifted, that upon the other 
parts which were diftinft and independant, the award was 
mutual and final. That the money being awarded in fatis- 
fadtion, gave the plaintiff a right of aftion, and might be 
pleaded in bar by the defendant in any a£lion brought by 
the plaintiff on the original contract. And to th?it purpofe 
he cited the cafe of Kinnajlon and Jones^ i Roll, Abr, 258, 
256. n, 3. 6. Allen 85. Sty, 97. as this cafe in point. 

I Roll, 259. n, 4, 5. Ingram and JVebh^ and SayermA Sayer, 
2, Cro, 663. 2 Roll, Rep. 102 . t Roll. Abr. 244. n. 21, 22. 
Falore and Tribb. i Roll. Rep. 437. % Cro. 447, 448. Lmn- 
ley and Hutton. 3 Cro, 861. Goodman and Fountain. And 
therefore however it happened as to the releafe, the other 
parts of the award were fufficient without it; and fo he 
prayed that the judgment might be alGj|pcd. ' 
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Holt chief juftice. The firft part of the award, that all 
profecutions, yv. fliall ceafe, goes to the caufe of adion, 
and is not to be reftrained only to the profeciition then de- 
pending, Wiicrc a man has but one remedy to come at 
his right, vl ( a) reUaiV of that remedy is a difeharge of his 
As if a men relcafe all ad'Hons, he releafes all caufes 
of adfion, and del ermines his right. So if a man releafes* 
all adfions now depending, he releafes the right of adtion. 
So if the plaintiff after the darrein continuance releafethe ac- 
tion depending, he releafes his right of adtion. And if a 
rtleafe fliall have that operation, why fiiall not an award ? 
Idle words here are not gnly quod prof ecuiio cejjaret^ but alfo 
etahlnde det'rminaia yfr, which implies a perpetual ccffation% 
Therefore thcl'e words in the award do not only Jifeharge 
the prefait fait, but alfo the right of adtion, bccaufe the 
plaintiff has no other remedy but by adlion, and then the 
award is niutualand final on that part only without more. 

And ns to the fecond claufe in the award, furely it is well, 
and it is linal, for the money is awarded in fatisfadfion, and 
though it ilioul J be taken to extend to a time after the fub- 
rnidiotf, (wliich Ihall not be intended) yet it will be good, 
ioF it fnJ! not be underfrood that there were any other 
c.i’ilesof adiion aiifcri aUer the fubmifUon, and then no da- 
n]:ige tofhe plaintiff, though he receive it in fatisfadiion to 
the join of Oo/o/ur, If there had been any new contro- 
Ycrlies, the defendant fhould have fel it forth in his pica, 
;,:id even that hr tendered the money in full of all in utters 
to the liinc of the fubiniffion. 

As to the lafl exception, the queftion is, if the words 
fuyr rcL.ptjonnn do not imply a liberty in the plaintiff, to re- 
fine til*: money when tendered?. A tender and refufal has 
hrvii ffrineriy held no performance without adfual payment, 
ns iii flic cafe <h Hunt and Craven, But it has been ad- 
iuJged olherwiih iince. But admitting the award void as 
to thc‘ relcafe, yet it is good for the reft. 

7Viar// juft ice, Tlie law is againft Mr. Parker upon all 
three point:', though if (h) the award be good upon any 
on.: fjf the three points, it will be fufHcient, Iince they are 
(liftnun and independant claufes. The firft part of the 
av/ard mu ft betaken to refer lo the caufe of a£tion, and not 
merely to mean afufpeniion of the aftloo, but to determine 
it for ever and the word [depending] is only to deforibe 
the nature of the acBon, and does not import that the caufe 
fhall ftand ftill for a time. The next part of the award as 
to the payment is mutual and final, for it is not to be paid 
in full of all demands to the loth of OMety but to the time 
©f the fubmiffion, and fliall De lo mtejiaed, Befides, if it 

did 
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did extend to the lOth of OBoher^ it would yet be good for Sq^uiri 
the time to the fubmiHion, and void for all the time after; 
for it is a thing fevcrable in its nature. .Then as to the 
giving the releafey«^^r rreeptionem of the money, that will An award that 
not give the plaintiff a liberty to refufe the money, for he one , party flmU 
muff accept it, and when one party is awarded to pay, the * 

Other by implication is awarded to receive it, and 1 believe obliges the latter 
it has been fo adjudged. to receive it. 

Vide ante 6ii, 


chief juftice. I doubt that, whether an award that 
one fhall pay, implies that the other is thereby obliged to 
receive. 


Upon which Pengclly cited the cafe of Linnen v. William^ 
fon^ adjudged according to PowclW opinion, which is re- 
ported I RolL Abr, 254, 255. I Danv, 531. 16. and the 

fame is agreed 2 Cro. 44.7. Lumley and Hutton, 


chief jufticc. The award to pay money in fatisfac- 
tion is pleaded in bar, though the other party be not award- 
ed to accept it ; for the award of payment of money vefts a 
duty in the party, and is a bar in debt, or trcfpafs, or 4iffump-‘ 
fit. And the old books are, that upon a parol fubmillion, if 
any collateral matter wer^ awarded to be done, other than 
the payment of money, as the making a relcafe, or the like, 
no a£tion lay for non-performance ; yet (</) it has been 
otherwife adjudged fincc. For when two perfons fubmit, <>47, 248. ^ 

they actually jpromife to perform the award, and an atSlion *®4o- 
lies on the mutual promifes. An award only to pay money 
in fatisfadlion is of itfclf final, therefore let the judgment be 
affirmed, per totam curiam. 


Corporation of Grampound’s Cafe. 

I F a number of people aflemble together in a lawful 
manner, and upon a lawful occafion, as for eledling 
mayor, (as it was in this cafe) or the like, and during the 
afflnnWy a fudden affray happen ; th»s (b) will not make it {b) Acc. i. 
a riot ab initio^ but it is only a common affray. But if a Hawk. c. 65. 
number of people aflemble in a riotous manner to do an 
unlawful aft, and a perfon, who was upon the place before 
upon a lawful occafion, and not privy to their firft defign, 
comes and joins with them, he will be guilty of a riot equal- 
ly with the reft. Holt chief juftice with Powell juftice 
feemed to agree. 
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Phettle verj. Wood. 

S. C. 6Mod. 42, Holt 61 z. Salk. 564, 659. 

lnan*vT.oncn “fN <i?bt i^gainft the defendant upon a recognizance of 

common pleas, the plaintiff counted, that 
bVe !* "n n<on defendant per faiptum fuum obligatorium recognitum in 
in L( tirt, anti curia (Inminae reginae de banco cora^n Thoma Trevor milite et 
np)np’odu^hon fjdh jnis^ On nul iiel record-, a recognifance was cer- 

hivrb£en\ikcn appeared to be taken before A^mY/juftice at 

btfor a judge his chamber, and for this variance it was adjudged per 
atciiapjbcrs, lotam curium-, that the plaintiff had failed of his record. 

flu t i^i^nce 16 

iY<?//cliicf jufticc. It is not the fame recognifance, for 
a recognifance taken before a jud2:e at his chamber, and a 
ttcognifancc taken in court are different, therefore you 
have vaiicd in file deferiptiou of the recognifance. Indeed 
if it hid been cntejcd as originally taken in court, though 
taken bcloiea judge in his chamber, the declaration would 
have been well. And in this couit the courfe is to enter 
them hlwajs as taken in court, and a recognifance taken, 
before a judge of this court upon bail is not obligatory till it 
be entered on a record, becaufc we do not take them in a 
fum certain: but in the common pleas they take them in a 
fum certain, and it is a record immediately upon the cap- 
tion at the judge’s chamber, and binds the lands, be- 
Hire it be filed at JVeflmhiJicr \ and when it is filed, it is 
then a locord in court. And a feire facias-, or an achon of 
-nS ^ (a) hQ brought on fuch recognifance, either in 

l^mdoa, whcic it was taken, or in Middlefex-, where it was 
filed, according to the refolution in the cafe of Hall and 
IVln^fi LI, Hob. 195. Baton a recognifance of bail taken 
it aa. Cl. in this court, the action or feire facias muff (b) always be 
bumght in Middlefex^ 

P^zc/Y/jufticc of the fame opinion in omnibus, and faid, 
Rolle chief juftice was of the fame opinion with HoharU 

Mr. Raymond was of counfel for the defendant. 

Mr. Dee for the plaintiff ^t anothc day urged, that the 
piecedciils in the commojR pleas are all as this count is. 

jF/(?/V chief juftice. If they proceed hand over head, that 
is nothing to us. They fliall not fet up a prefeription 
againft law upon pretence of their ufage. Powell agreed. 

See thefe entries. Thomp. 125. 2 Brownl 176. BroivnL 
Liiu Red. 209, 210. 
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Clarkfon verf. Buffey. 

I N an aftlon of debt upon a bond, the defendant pleaded ^ 

in bar a compofition made with his creditors according makeremain 
to the ftatute 8 ^ 9 3. e. lli- to which the plaintiff dc- proviiionsin 

murred. And Mr. Acherly for the plaintiff took feveral c.\- 

ceptions to the plea. have abfcordcd, 

^ ’tij luificicnt for 

a man whp wauld avail himfclf of h to (hew that Ik abfeonded before the making of tlie adl. 

I. Exception. The plea is, that he abfeonded for debt I>oann. Piacit, 
fuch a day before the making of the a<a, but does not fay, Noinftrument 
that he abfeonded at the time of the muking^of the act. is a deed, whkh 
And though he might be an ihfolvcnt perfon before the ismot delivered, 
making of the ftatute, yet he may have recovered, and be- 
come folvent, when the aCt was made. • 

//<?// chief juftice. l^is is a plea in bar, and is fiifficient, 
if it be good to a common intent j and iii 'this cafe it 
(hall be intended, that the defendant continued infolvent to 
the time of the making the ftatute ; and if he became 
folvent after the time alleged, and before the Ifatute, that 
ought to come on the plaintilPs fide, for as it is pleackd, it 
is within the words of the aft, viz. fuch as have abfeonded. 

Pmell juftice agreed. 

2 . Exception. The defendant has pleaded the agreement an 

as a deed under feal, but does not produce it in court by a whidiralturc 
profert in curia^ as he ought. ciirtas to be 

fubfcr'.bcd and 

iealed will not be a deed, viilcfs the ad dircdls it to be delivered alfo. 

Holt chief juftice. The ftatute fays an agreement fub- 
feribed andfealed, l^c. and that does not import it to be by 
deed, for it may be under feal, and yet no deed, and there- 
fore a profert is not neceflary. 

Pate#//juftice. It is not required by the aft, nor plead- r. acc. ante 
ed,to be delivered, and it cannot be a deed without delivery ; 760- 
it muft be fubferibed and Iealed by die aft, but fubfeription 
is not neceffary to a deed. 

3. Exception. By this ^eement the defendant is to ^ay No inftrument 

pound at a day, which is fix months after the 

making of the ftatute; and it is further agreed, that upon whkhl^inf 'nor 
payment thereof tlie creditors ftiall give to the defendant ge- in nature to a 
neral relcafes. Now this agreement cannot be within the 
meaning of the aft to bind the non-fubferibing creditors, 'aa'of °* 
becaufe it obliges them to give releafes for debts, which parliament au- 
may have accrued to them fince the aft, and it will, be un- therifes a certain 
reafonable to oblige the other creditors to releafe them. min” CTHit'ers* 

, toenurinro 

tny agreement they may think right for all the creditors, an a^ement tiiat he Oiall pay fo much in 
th* povnd at a future day, and dat each ci editor (hall then give him a general rek ife i» vood. 

Hit ■' 
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Clarkson //i/if chief juftice. This agreement muft be underftood 

Bus^sey extend only to debts within the meaning of the a6t of 

parliament, vixi to debts due before the making of the 
llatute, and tlie agreement of two thirds of the creditors 
docs not oblige the non-fubferibinjt creditors with r^pedt to 
any debt contracted after the making the aft ; and although’ 
the fubferibing creditors may have obliged themfelves by 
this agreement to give rcleafes of all matters to a day after 
the aft, yet they cannot oblige the reft as to any debt ac^ 
cruing afrer. Powell juftice agreed a releafe of ajl debts/ 

' ^V. to the time of the aft, will be a fufficient performance* 

of this agreement by tlic non-fubferibing creditors, within 
the meaning of the ftatutc. 

Judgment for the defendant totayn curiam nift^ c* 

' The Oiicen verj. Hofkins. 

$. C. 6 Mod. 5^, 

The addition of yfR* IVillidms movcd to quafli an indiftment for want 
fervantiba fuf- J_VJL addition. Thc defendant was indifted by the 
fic.cnt name of y, S. fervant, which he faid is not a good addition 

L c. within the fivitutc i //. 5. c, 5. But per Holt chief juftice, 
Idolt 41 com. et curhm^ it is a good addition, for it is certain* Ha would 
In 1 a ' taken feme exceptions to thc caption, but it was not 

inentV^pV. 49 . for Coming in of this term, fuch errors are- amend- 

-zlnrt. 66S. able in the fame term. 

Dyer 49. h. pi. 

2 vide Com. Abatement. F. 26. 2d Ed. vol. t. p. 34, 35. Noobjcdlion can be taKcn to'^c 
caption of an indidment thc urm it cofi.rs irt» Vide ante j 25, ^ 

Taylor verf.Se^. 

I N nffufripfit on feveral promifes, the defendant pleads, 
quod ipfc performavit omnia ex parte fua performanda^ and 
thc ph.intiff demurred for that caufe. Mr. Ward for the 
plidiuiff* : this plea, if any thing, amounts to the general 
illuc. Audit was adjudged for the plaintiff totam curiam. 


A mortgage in 
fee alter a devife 
in fee, is not a 
total revocation 
of t'lc dfVife, 
Acc. 8 Vin. 

153. in the 
notes to pi. 6. 

Vide I. P.Wms, 
163. I Roil. 
Ahr. 6j6. u. 

1 Eq. Abr. 407. 

2 Vern. 495. 
Ogle V. Cook. 
20 Feb. 1748. 
in Cane. Burr. 
1960, 2514. t 


Lord Bridgewater verf Duke of Bolton. 

S. C. 3 Salk. 315. 

I N tlie argument this ternf of the cafe between lord 
Brihievjatur^ and the duke of Bolton^ ferjeant Powys^ who 
argued for my lord Bridgeiuater^ faid, it had been adjudged 
in dumccry, and is now become a fettled rule, that jf a 
man feifed in fee of lands make his will thereof, and devife 
the iliine to another in fee, and after that make a mortgage 
of the fame lands in fee to a third perfon, and afterwards 
die without having paid the money due on the mortgage, 
tl)at this mortgage docs not amount to a total revocation, 
but only quod^ and the equity of redemption fhall go to the 
devifec. And Mr, Cowper^ who argued on the other fide^ 
agreed it. 

+ 

Bro. Cbs. Caf, 3 P. Wms. 344, Dou§l. 684, ^ •' 
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Sir Edward Longucvillewr/thelnhabitants of 
Thiftlcwofth. 

S. C. Salki 498* Holt 518. 6 Motl, 27* 

I N an aclion on the ftatute of Winton for a robbery the 
defendants pleaded in abatement, and on demurrer a 
i^cfpondes oujler was awarded, after which the defendants 
pray of the writ, and accordingly fet it forth in their 
plea, and pleaded over in bar. Mr. JVard moved to fet it 
^fide for the irregularity. Mr. Mountaguc : The writ be- 
ing returned and filed, wc have a right to d(yn:ind oyer of 
it in the fame term, notwilhftanding the award of direjpomks 
oufler^ if it be neceflary for us. And by the original writ 
In this cafe it appears, that the writ was not fued out with- 
in twenty day?, as the ftatute 39 El'rz. [a) require?, and 
Wc would by this way prevent a trial and further cluirge. 

» Pwi’// jufticc. When a defendant prays ojvrof the writ 
It IS with intent to take advantage of fome fault in the 
writ ; but t^e defendant in this cafe not having demanded 
oyer of the writ before his plea in abatement, and a refponde; 
oiijlep ^warded, he is now out of time to have ‘Which 
isonlyio enable him to plead in abatement: but now the 
defendamt here is. to plead in chief. 

chief jufticc. A variance between th(^ declaration 
and’ jthc original may be a%ncd for error, and although tlic 
party ildmit it, and pafs it c>V'T in plea, if oyer be criW'ii of 
the writ, it will appear; and perhaps in that cafe i he de 
fendant may take advantage of it in arrdl of judgment and 
fo prevent the court from giving an erroncoii?" judcfinent, 
and thereby avoid the trouble and charge of a writ rd'" error. 
And. upon a writ of ciror after fuch oyer had, the parry 
may aflign the error, and take advantage of it, without a 
certiorari^ becaufe it appears upon the record, it feems 
reafonable to allov/ this demand of cyer in the fame term, 
and efpccially when the matter pleaded is not dilatory. 

Powell It is out of couifc, thcreiore they ought 
to Ihew us precedents to warrant it. 

Holt chief jufticc. If the defendants infill* upon tiieir oyer 
they muft demand it on record, and if we deny to give 
them oyer^ when they ought to have it, the denial muft be 
entered, and they may take advantage of it on a writ of 
error. The queftion is whether the rcfpondcs oujier awarded 
on the plea in abJiteraent' be notan ejloppel to the defendant 
to demand oyer. But on the award thereof we do not ad- 
judge, quod breve praedl 5 lum bonum ct (uficlem ejl in legCy but 

{a) It feems there ought to be an oath that it was net made within, or as 
Ifec ftatute Z7 Eliz. Non to tbt ift Ediiim 


A clerendant 
cannot hnve 
ovtft o( ihccn- 
f:in.ilat'uT he 
lias pleaded in 
aba' cment. 
Vide Doinul 
H. 5(^ 

Fi;rd V. Bu^n- 
liam. Burnes 
4to Kd. p, 

1 T. R. 149. 
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LoKouEVTLti quod placitum of the defendant minus fuffidens in lege exiftit, 
THirTLE- pleading a new plea in abatement, which 

woETH. fiiall not be received; but here the writ being in court, 
they may demand oyer of the writ in the fame term with 
the pica in abatement, though they cannot in a fubfequent 
term. 

Powell ju&iice. The demanding and having oyer is to 
enable a man to plead fomewhat. 

Holt chief juftice. No, it is to make the thing appear 
on record, that fo the party may take advantage of any er- 
ror therein ; ^nd if there be a fault in the writ, the defend- 
ant may take advantage of it, although he plead any other 
matter; but it will a good exception in arreft of j^idg- 
ment, and fave the party the trouble of bringing a wi^: of 
error. In this court the party may demand oy»r of a deed 
after impailance, though it is not allowed in the common 
pleas. If the plaintiff contefts the giving oyer<^ he miift 
ftrike out the plea, and demur, or counter-plead the oyer. 
The granting oyer will do the plaintiff no harm, for the 
giving oyer where it ought not to be allowed, is no error, 
(4) vide ante nor (a) aflignable by the defendant, baj^in his advantage ; 

594 * but the denial of it, where it ought.i|Bpallowed, k e^ror, 
quod Powell concejftt, W e will confidwBTit. 

Afterwards at another day Holt chi.ef juftice, faid, wc are 
all of opinion, that oyer Ought not .to be given in this cafe. 
I was indeed of opinion, that it ought to have been granted, 
being in the fame term, for the reafons I mentioned, but 1 
am now fotisfied, that it ought not; for the true reafon 
why oyer of the writ is given to the defendant, is for the. 
defendant to demur for matter which goes to the whole ori- 
ginal, or to plead in abatement for fome matter contained 
ill the writ, which makes it ill; as that it varies from the 
count, or from the regifter, as appears Co, Intr, 320. But 
when the defendant has pleaded in abatement, he has no- 
thing more to do with the writ. The matter which ftuck 
with me was, that the defendant ought to have oyer^ that fo 
he might move in arreft of judgment upon the infufHciency 
of the writ appearing on record as a default ; but it is only 
moved as amicus curia to inform the court, and to prevent 
them from giving an erroneftus judgment. Powell agreed. 
The law has preferibed and fettled the order of pleading, 
(b) Acc. Co. which the party is to purfue, viz, to the jurifdiftion of the 
litt, 303, a. court, to the difability of the perfon, to the count, to the 
writ, and laftly, to the aftion. Now in this cafe you 
have already pleaded in abatement, and might have taken 
benefit of the oyer then, but you cannot pray oyer in order 
to plead in bar; for you have done with the writ, and you 
cannot plead two dilatorics, but muft now plead to the 
But oyer was never given after a refpondes oujier 

awarded^ 
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awarded, to enable the party to plead in chief: to dilowthis Lonouevilib 
courfe would be to invert the orucr of pleading. ThiTtie- 

Let the oyer be llruck out of the plea, fer totam curiam, WORTH* 


Regina vei^. Dixon. 


S. C. 3 Salk. 78. 

T he defendant was indifted for felling goods, af- 
firming them to be worth fo much, whereas in truth 
they were not, in deceptione}n^ Upon not guilty pleaded 
the defendant was convided, and now the rcc^ord was re- 
moved by a certiorari^ and Mr, Broderick moved to qualh it, 
as not being an ofFence indidtablc. 

//(?// chief] uft ice. Why do you remove it after a trial ? 
But you have given th«> party no day here in court, as you 
ought upon the return of a certiorari to remove an inclidi:* 
merit after conviftion. Upon reading the ceriiorari^ it ap- 
peared to be ,only for removing the record cf the indictment 
which Holtiixii was not fnfficient to remove the convic^lion; 
for if the defendant fue out a certiorari to remove au in- 
dictment,. and ftaysj^^h-e is convicted before he delivers it, 
he has loli the benlll^Hi&t. 


A certiorari to re- 
iviove an ir.d.Cl- 
mtnt, wli) not 

It iir>' <:^icc'nvj’c-. 

tion upontliat 
inrliwr.iitJV, S, 
C. Sulk. 150. 

On a certiorari 
to remove a con- 
vitUjon upon an 
nr* a 

day niuUh'" 
to I'j. part y 
his appearance in 
court. S. C, 6 
Mod. %u 


Berwick verf. Andrews. 

S. C* 6 Mod. 125. Salk. 314. Holt 314. 

I N debt by an executor, letting forth, that his teftator One executor 
had recovered a judgment againft the defendant, as ad- 
miniftrator of J, S. and fuggefting, that the defendant had 
committed a devajiavit in the life of the plaintiff's tcflator, a devaiiavitln 
fo that neither the tcflator nor the plaintiff* could have exe- the life of his 
ciition of the Ciid judgment, per quod adio accrevii to the * 

plaintiff. Judgment "herein was given againll the defend- vered liy the^^" 
dant in the common picas by dcfiiult, and thereupon a writ urtator njr.iinn 
of error was brought. Mr. King for the plaintiff* in error 
infifted, that the executor cannot maintain this aftion for a mindirrunn^'^B, 
waftc done in the Ii% of his teftator ; for the executor ought i> 2d Ed. voj. 
to make himfelf a party to the original judgment by a jiidg- '• P* 
ment on a feire facias brought hy himfelf againft this admi- ^ 
niftrator, before he can maintain an aflion of debt upon a 
fuggeftion of a devajiavit in his own time* This method of 
proceeding by aftion of debt is a late pradficc, and the fir ft 
judgment w^as obtained with difficulty, vi%. the cafe of IVhcat 
ley againft Lane, i Saund,%ib, 1 Lev, Z55. which v/as an ao 
tion brought by the part|^ ^mfelf, who obtained a judgmen 
againft the executors | ibd therefore for the objediom 
V0L.II. \ urgc< 


Intr. P.'ifch. 2 
Ann B. R, Rot, 
64. 
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Bkkwick urged in that cafe it has been fincc refolved, that aftions of 
Andrews nature fhall not be carried farther than that refolution ; 

05; iij ti^e cafe of Ent. v. Withers^ I Ventrh 321. 2 

Lev* 209. 3 Kehle 735, 825. where it v/as adjudged^ 

that fuch an action would not lie againft an executor upon 
a bond of the teftator, before any judgment recovered againft 
a«J^Ion can the executor. And fo it was rcfolved in this court, Pafeh^ 
a^ainiran We- ^ ^ JVilL 3. between Crojby and Geering, Where an action 
curor fuggeftmg of debt fuggcfting a devajiavit was brought upon a judgment 
adevaftavit recovered againft the inteftate, before any judgment rcco- 
vcred againft the adminiftrator himfelf ; and upon a demur- 
been recovered rer it was ^ rcfolved, that the action Was not maintainable, 
ac^ainft the exc- But the prefent action is to carry it farther than any of thofe 
cafes ; for here the judgment Was recovered by the plain- 
B. i^s^zd^Ed? miff’s teftator, and the wafte is fuggefted to be done in his 
'^61. 1, p. 243. time. Now this wafte is a perfonal wrong done to the 
teftator, whereas the foundation cf the action is, that the 
party himfelf, who brings the action, is intitled to the 
eftatc of the te ftator by matter of record, and fo the wafte by 
the executor is a wrong to him. But here the plaintiff* has no 
title to an execution, till he obtain an award of it on a feire 
facia'i^ fo that the wafting before he had a right to fue exe- 
cution can be no injury to him, and confequcntly he can 
have no action, and he has founded his action on no other 
damage, but that by the wafting he could not obtain fatif- 
fadion of the faid judgment by fuing execution. This ac- 
tion is againft a rule of Jaw: pcrfonalis moritur cumper^ 

fona. No avTlion lay at the common law againft the executor 
of an executor for 'a devajiavit of the fii*ft executor upon the 
reafon of that rule. But it was given by the ftatiite of 
i •) "o Car. 2 Gbarics 2. (a) But the ftatute does not extend to this, fo 
c, 2.* * ’ that by confequeuce this acl:ion is not maintainable, not 
being helped by tnat or any other a£t of parliament. 

iVlr, Alountdguc for the defendant in error urged, that this 
acllon would lie. The fame objection, that it was, a^to per-- 
foualis^ was made in the cafe of IVhcathy verf. Lane, i 
Saund, 216. 1 Sid, 397. and there fully anfwered; for 

though the action arifes from a yet this tort vefts an 
intereft in the party. As in cafes of fubtractlon of tithes 
(b) a tc 3 Edw. on the ftatute of Edward 6 , (if) and of an efcape out of 
j 3. execution, where the executor for that reafon ftiall main- 
tain an afticni of debt for the fubtraftion or efcape in the 
time of his te/lator. 'Fhis a<S:ion goes no farther than the 
former cafes. The calc of Cory verf, Ttjynne^ 2 Sid, I02. 
is this cafe in point; forthc plaintiff* there was executor to 
him that had obtained the judgment. 

Holt chief juftice. But the executor in that cafe had re- 
covered a judgment in his own name, on z feire facias on 
the principal judgment.^ 

Moun-^ 
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Mountague. The tort vefts a debt in the party wronged, Birwick 
and then it furvives to the executor,^ as on theftatuteof 
Edward 6. And the fame objections, as are made now, 
were made in the cafe of Tf^heatley and Lanc^ and there 
over-ruled by the judges, fo that this cafe in effeCt is al- 
ready determined. 

chief jull: ice. Surely this aCtion will well lie, and 
as well for the executor, as for the teftator himfcif. And 
indeed it is the fame thing; for this aCHon is brought 
'againft the fame perfonagainft whom the recovery was had, 
and by that recovery ajjets were admitted, and then the de- 
fendant has wafted. You agree this aCtion might be main- 
tained by the teftator himftlf, but you fay, it will not go 
to his executor, becaufc it is a pcrfonal wrong, which dies 
with him. But is not a mere pcrfonal injury. I'his action 
is founded on the fame rcafon aS an action of debt by 
the executor for an efcape out of execution in the tim.c 
of the teftator. It is true no action lay againft the execu- 
tor of an executor for the waftc of the firft executor before 
the ftatute, bccaufc it was only a wrong committed by the 
executor. And fo no aCtion lies againft an executor for an Noafbonllcs 
efcape out of execution in the time of his teftator, fof it was againrt an cxe^ 
a wrong done by another perfon, for which he (hall not 
anfwer, nor fliall his eftate be liable. An executor may o^his^teftator!* 
[a) maintain an aCtion on the cafe at the common law for Vide Com. Ad- 
an efcape out of execution in the time of the teftator, but 
not (b) for an efcape on nufne procefs. So an (r) executor 
of a parfon fliall have an action of debt on the ftatute of ’ * “ ^ 

Ediv. 6. for fubtradlion of tithes in the time of the teftator. 

Thefe are injuries to the teftator’s right, and within the 
equity of the ftatute of Edw, (d) de bonis afportatisin vita 
tejiatoris. So an action on the cafe for an efcape in the time 
of the teftator, a quate i?npedit for a difturbance in the 
life of the teftator, are given to the executor by the equity 
of that ftatute. In tlie cafe of Crojby and Geering tliere was 
no judgment againft the adminiftrator, and fo it did not 
appear, that he had ajjets^ and it was like the cafe of Eni 
againft Withers, 

juftice. This aftion fhall not be carried farther 
to charge the defendant, without a judgment firft recovered 
againft himfcif. And my lord Hale was of that opinion : 
he was of counfcl wiih the plaintiff in the cafe of Cory 
againft Thynne^ and told me, he had judgment for his 
client beyond his exper^tion; but now that adion is fettled^ 

This is not a perfonal wrong, which lies not againft an 
executor; as an adion for an efcape in the life-time of 

(a) Vide ante 41. Com, Adminiftration, B, x3.2dEd.vol. i. p. 24*. (i) D. 
acc. 4 Mod* 404. Vide Com. Admimftration, B. 13. 2d Ed. vol. i. 241 . [c ) 

R. acc. Cro. Eliz. zcy. Vide Com. Admimhration, B. 1^, ad Ed. vol. i. 
p.241. (r/)4Ed.3.c.7t 

0*2 
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Berwick the tcftator lies not a^ainft an executor. But the ftatutc? 

Edw, 3. is a remedial law, which has always been* 
taken by equity, wherever there is a matter or property in 
queflion, it is brought within the ftatute. So here, the 
tc flaior had a right in the ajfets \nt\iQ defendant'^s hands> 
and the executor was i»ititled to that right by a feire factaSy 
and this is within the reafon of goods taken, It was 

once a queftion, whether an executor could maintain an 
a[Jumpftt upon a contract with the teftator, beeaufe it is 
founded upon a breach of promife^ but it was agreed, that 
he might, becaufe it was a wrong to the teftator ’s property 
and eftate, and an intereft in the tell-ator. 

PczurZ/juftice agreed. 

Grjyldj\\{i\cQ agreed. Here is a d^eht arifing ex deltSIo. 

Jlolt chief juftice. Upon this judgment this executor 
(4) Vide 2 Rich, tnight have fued a (a) fch-e facias as executor, and upon that 
Ptaftice m B. R. a fieri facias^ and might have had a devajlavit returned 
thereupon, and upon that a general judgment; now this 
a(ftion is brought in lieu of that proceeding, and that is the 
reafon of this aefion on fiiggeftion of a devajiavit. 

But then an exception was taken by Mr. King to the 
declaration, and upon that it was adjourned. (Vide h 
Mod. 126.) 


Monckton verf. Pafhley & alios. 

S. C. Salk. 638. Hvlt 698. but incorredly 6. Mod. 38* 


*VV/intevcr tr< f- 
paf'ii may be le- 
ptated may be 
laid with a cen- 
tinuanclo. Vide 
ante 23 S23. 

dind tht books 
tho'c- c ted. 
Therefore hunt, 
inp: may Ik- laid 
with a contir.U' 
.^ndo. 


I N trcfpafs dc eo quod the defendants, i Septembris^ prime 
yfnnac^ (jjc. vi i t armisy ^c. claufivn of the plaintiff, apud 
is" c, f re gcrunt et intrnverunty et herbiun fuam ad valeniiam lo/, 
ibidon nuper crcfcenienij pedilus finis ambulando conculcaverunt et 
coufampfrrhfjt^ ft aimrn herham futon ad vahntiam aliarurn loL 
IMcin Jbiil liter nuper enfeentemy cum quibujdam averihy viz. 
IHjc. depajVt finer unty conculcaverunt^ et confu 7 npferunt (and lays 
feveral other trcfpafl’es upon the fame place) ac liheram war^ 
rennam of the plaintiff, apudy adtunc Jregeruniy et intra^ 

vr runty ct in codem fine liccntia et voluiitate ipfius the plaintiff 


adtunc venaii fuerunty ct dneenios lepores preiii lol. adtunc ei 
ibidem ncciderinity ceperunty et afportaverunty tranfgrejjion. 
prardidi. quoad herhae praedietae pedibus a?nbulando concul-- 
eaticnem et confimptionemy * ac aliae herbae praedietae 
cum averiis praedictis concidcationefh ct confumptioneniy ac in 
libera warrenna ptaedicta fine lie enfia of the plaintiff vena-- 
iioneni praedictauiy a praedicto primo die Septembrisy anno 
f.rimo [upradiciOy ttfque diem exhibit ionis hujus hillacy viz. 


vigefimum 
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vigefmum diem Octobrh^ eodem anno^ diverfts diebus et vicihus Monckton 
coniinuando^ Esfr. To this declaration the defendants plead- 
od not guilty* But the jury found for the plaintiff'. And 
now Mr. Salkeld moved in arreft of judgment, that the 
continuando i» laid of a matter, which does not lie In con- 
tinuance, viz. quod venaitonm in libera warrenna of the 
plaintiff, for every day’s |iunting is a feveral hunting. He 
faid, that it appeared from the books that a trcfpafs with 
continuando docs not lie where the aA terminates in itfelf, and 
can be but once executed : as a trcfpafs quare equum fuu?u 
sccidit continuando \% ill; becaufe it is not an adt, which can 
be alleged in continuance. So a trefpafs for breaking his 
fence, or proftrating his hoiife, lies not withla continuando^ 

2 RolL Ahr. 315. />. 41. 3 Hen. 6. Tranf. 19. So a trefpafs 
for cutting down his trees continuando is ill, as was held in 
this court in Eajier term, between Brocks and Bijhop. Ante 
823. (' vide 21 Hen. <). 43 ) for in thefc cafes the aft can- 

not be repeated. He farther infifted on this difference, 
that where the lirft trefpafs is without an oujler^ there all 
the fubfequent afts are frcffi trefpafles ; but where by the 
firft tfefpafs there is an oujler^ there the fubfequent afts are 
not diftinft trefpafles, but a continuance of th^ firft* And there jg 
therefore a releafe of the firft trefpr4fs will difehai^ge all the an oufter in a 
fubfequent afts in this cafe, but in the former' cafe it will 
not, becaufe every day’s entry is a frcfti trcfpafs : as Teh. 

126. Thorp and Striftland. i Brownl. 223. 3 Crs?. 182. 

And with this difference niuft the opinion of Fitz. N. B^ 
gi Cl be underftood, where he fays, that a trefpafs of his 
houfc or clofe proftrated may be alleged with continuance, 
or elfe the books arc not reconcileable. 20 Hen. 7, 2. 3. 
p. 7. but an aftual oujlcr muH: be intended. 

Holt chief juftice. Why flialJ not an aftual oujler be in- 
tended in this cafe ? 

Salkeld. I will fliew why it cannot. In the cafe of 
Hojkins and Jennings^ 2 Roll. 549. n. 5. it is refolvcd, that a 
trefpafs quare fuccidit et afportavit iO arbores continuando^ cc. 
is ill. So the cafe of Lichford and Elliot^ as it is reported i 
Sid. 224. 249. trefpafs for throwing logs on the plaintiff’s 
clofe continuando is ill, and there judgment was given for 
the plaintiff, becaufe the declaration was, that the defen- 
dants jeceruntth^ logs inftead of jaruerunty which word was 
held infenfible as to that purpole, and fo no damages given 
for it. Tide 1 Lev. 210, 21 1, Butlcr imd Hedges. \ Sid. 

319. In the cafe at bar, though the continuance be im- 
poffible, yet damages muft be intended to be given for it bv 
the jury, becaufe it is exprefsly alleged to be continued, and 
fo the intendment of the court is excluded, viz. that the 
jury gave no damages for the continuance, by the ftiewiivr 

0.3 of 
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of the party ; neither can 'the court intend, that th^c was 
an aftua! oti/kr^ becaufe it is alleged, that he entered and 
hunted fuch a day and fuch a day. 

Mr. Moimiague for the plaintiff urged, that the continue 
ando is proper, and fo is the conftant form. He cited 
Clccro de Nuiura Deortim^ and Terence^ continuando potionemy 
for the propriety of the word. Here arc feveral defen- 
dants, fo that one might reft while the others hunted. In 
this cafe if the couiinuando be poffible, then it will be good 
after verdiefj and if it be repugnant and impolfible, then 
it fliall be intended, that the jury gave no damages for it. 
So is the cafe, of Lichford verf Ellkty i iS/V/. 224, 249. I 
Lev. 220, 211. and Butler tlVlA Hedges^ i Sid. 319. 1 Lev. 
210, 21 1. And to the fame purpofe was the refolution of 
this court laft Eajler term, in the cafe of Brook and Bijhopy 
ante 823. 

Upon the firft* ftirringof this caf(? chief juftice faid, 

I fee no reafon, why a man may not allege an entry and 
hunting on fuch a day, continuando venationcm praedidiamdU 
verfts dichts ct viciLus till fuch a day: the defendant hunts 
one day and the next, and it is not one a£t, which conti- 
nues frt>m j^he day to another, nor the fame trefpafs. That 
cafe not law, the refolution was in favour of the 

judgment, for if the trefpafs be brought fifr. 

and the defendant anfwers to the original trefpafs; but not 
to the continuance, if the firft a£i and the continuance were 
the f'.me trefpafs, then thcicontinuancc would be anfwcred 
by the anfwer to the original trefpafs; but it is not fo, for 
the continuance niuft be cliredly and pofitively anfwered, 
hecaufe the continuance is a trefpafs. 1 here is a difference 
between a continuando of a repeated a(5l of the feme nature 
as here, and a continuando of cutting down ivood, bccaufc 
that is in:poftlbIe. For if a man cut any quantity ot wood 
one day, he cannot cut the feme quantity again the next 
day. In the cafe of Butler and Hedges the continuando 
peared to be void and infenfible upon the face of the declara- 
t'on, and therefore it fliall be intended no damages were 
given for it; for the exception, that it is not a matter that 
lies in continuance, ought to be taken on the trial. 
And in fuch cafe the plaintiff ought not to be allowed to give 
in evidence more than one day’s cutting of wood or the 
like. 'Frcfpafs was brought for taking oyfters continuando^ 
v/hich cannot be, and judgment was arrefted. 

Powell juft ice. A continuando is not to be fuppofed to 
rnean a continuance without any intermiffiori, for that would 
deftroy all continuandosy for cattle cannot eat always. The 
{a>) cutting of trees cannot be laid'with a continuando. Nor 
would it lie here continuando and killing ten hares. 

So 
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So no cminmndo for carrying away fifty loads of corn. Moncjcton 
Thcrcfoic in thofo cafes the plaintiff (u) ought to by the 
faft to be done between fuch a day and fuch a day; for clfe 
you (^) gan but the bene fit of one trefpafs, and can re- 
cover damages only foi one day’s carrying, trV. where the 
thing does not lie in continuance. Why cannot hunting 
be continued as well as depaflui ing ? 

//^?/V chief juflice. A.s lo the cafe of an entry with ouj/rr^ in ucfpjf*. for ^ 
it may be fctfoiSh fpf ri dly in the count, or not; 
continuando^ or dizrti':^ did its et vulhushc\wti\ fuch a day ftaVsHVthe 
and fuch a day; buc t'ncn 'ou muil prove that the plaintiff deferriantoufted 
re-entered before the aeiion brought, or elfe you cannot hccarnot 

aflign the mean trc(p.if'. {^iod fuit conccJfuM per Powell) ‘"rerp'!! 

for by the oujier the defendant has got the plaintifPs pof- after the ouftcr 
feffion, and he cannot be a trefpafl'er to the plaintiff; but without proving 
when the plaintiff re-enters, the poffeflion is in him ai initio^ terccL^'^ 
and he fhall have the mi{ne profits. 

Powell juftice. Fitzherbert fays, that ciittinsc of grafs 
may be laid with a continuando^ and yet a man cannot cut 
always. 

Afterwards, viz. the laft day of the term, the court gave 
judgment for the plaintifl'. And Holt chief jufticf faid, 
that hunting might be laid with a iontinuando as wejl as con- 
fuming and fpoiling the plaintiff’s graf«. 

juftice. It was fo adjudg’d lately in the common 

picas. 

Holt. Cutting a quantity of wood cannot be with a con- 
iinuandoy but it ought to be laid, that dlverfis cluhiis et 
bus beu^ecn fuch a day and fuch a day, l3c. But in this 
calc It may be well allcdgcd Lontinuando^ and need not be 
laid diverfis diehiis et viubus^ £srV. It is but a finall trefpafs, 
which may be continued. 

Powell. When you lay a coyitinuando of a thing that does 
not lie in continuance, you can only give in evidence a 
tiefpafs on one day, and can recover damages for no more : 
which Holt agreed. 

{a) D. acc. ante 240, S24, Comb. 427. {b) D. acc. ante 240. Comb. 427. 



Wyatt qui tarn verf. Eyland. 

I N an aftion on the ftatute of ufury the meniorandum was j ^;j|- 
gcneral of the firft day of the term, but bail was not put 7$. str. 5S3. 
in till the middle of the term ; and the court gave leave to 
the plaintiff to enter up a fpccial menwrandmi, for tlie 
defendant is not in court till bail filed. And this is only 
to make the entry according to the truth, which appears oa 
record; 'and the court faid, it was an amendment at the 
common law, and not on the ftatutes. 

0.4 
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Elderton’s Cafe, the bailiff of Weftminfler. 

S.C. 6 Mod. 73. 

H e was committed by the duke of Dnm^ and other 
coinrniilioncis of the board of Green-doth^ for exe- 
cuting a fiiri facias withia the palace of lyiAteball^ without 
leave of the board 3 and being brought up by habeas corpus^ 
fevcral exceptions were taken to the commitment and re- 
turn, 7 'hc commitment was for riotoufly and forcibly 
entring into a houfe within the palace of Whitthall^ not hav- 
ing leave from the ofiicers of the houfhold. Mr. Mountague 
for the piifoners urged, that the warrant of commitment 
was infuiheient; it i*^, Whereas information has been 
made to this board, Whereas the board of Green- 

cloth have no authoiityto commit, perfons for breach of 
tnepeac^, or the like. Their bufmefs is to regulate the 
affairs of the family, and to punilli the mifdemeanors of the 
qiKcn’s menial fcivants; and though the warrant be figned 
by the commilHoiiers, by their particular names, yet it can- 
not be intended to be a commitment made by them as they 
arc juftices of the peace. The ftatute of 28 Hen, 8. c, 12. 
cieaies a palace, and therefore it fliall have no 

hiu<.r privileges than that ftatute gives, wherein is afaving 
of the liberties of the old palace at lVeJiminJier\ and when 
the ijueen docs no longer live at JVhitehall the privileges de- 
tiruiinc, and therefore this is no crime puniftiablc by the 
bo lul ot G) een-chth, I'he queen’s hojiour is as much con- 
c nicl to fee juftice duly adminiftered, as for the privileges 
oi her own palace j and fince the queen is removed fioin 
[p^l/idjdU^ It ought to be as free as any other houfe in King- 
flu t. ()l 7 u( Ks may lawfully execute the queen’s pn.cefs 
theie. If thev would have this taken to be a commitment* 
by the conTTiuloneis, as jiifticcs of the peace, they flioulJ 
have made It as fuch cxprcfsly. I'he commitment is, 
“ and 1 lie in to keep, till they ftiall find furetics to appear 
“ in hi.1 unjefly’s court of the vei*gc, or till farther order 
“ fiom hence.” Hut the court of the verge is not a proper 
couit, nei h.is junfdiftion in this cafe; and the words, 
till farihi^i order,” make the commitment illegal and 
void, for want tf a proper conclufion. 

Ml. Pai ker. The commitment is for riotoufly and forci- 
bly entring without leave of the officers;, whereas they 
cannot give leave to commit a riot, Befides, the board 
of Green-i loth cannot punifh perfons for a breach of the peace. 
It ought to appear in the warrant, that they were juftices 
of the peace, which it does not, but only in the return. 
It does not appear as it ought, what are the courfe of pro- 
ceedings in this court of Green-cloth^ and when they fit, and 
what is their authority. 


Mr. 
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Mr. attorney general for the queen. The authority of 
the perfons cx)mmitting need not appear in the warrant, 
nor ever does ; but the fubfcribing of their names is fuf- 
ficient. This court is not now to inquire into the nature 
and bufincfs of the court of Green cloth. There are ftanding 
commiflions for the peace, both for the verge and the palace, 
wherein the officers of the board of Greens- cloth are always 
commiffioners ; and here they committed thefe perfons as 
juftices of the peace, for breach of the peace, for want of 
fureties, as every juft ice may do. It does not come now 
into confideration, whether an execution may be executed 
within the verge, though the palace ought to have fuch pri- 
vilege. And to that purpofe he cited Jacob *HnII*s cafe. 
I Vent. 169. I Mod. 176. 2 Kcb. 84b. but that matter 

does not appear in the return j but the commitment is for 
a riot, as by juftices of the peace, and they may try this 
matter. The ftatute of Hen. 8. is only to afeertain the 
bounds of the palace of JVhitchall^ for the queen may de- 
clare any houfc a royal palace without the parliament. For 
it is the prerogative of the crown to give that privilege to 
any houfe the queen pleafes. By the return it is fet forth, 
that the perfons committing \vere juftices of the peace with- 
in the verge and palace, and the court will take notice of 
their power as juftices. The w^ords (without leave of the 
officers, ^c.) do not make the ofFcncc lefs, but ftiew that 
the faft’ was done without any colour. A warrant of com- 
mitment need not be fo certain as pleading, thofe who make 
it are gentlemen not underftanding the forms of law ; but in 
this w^arrant the offence, and their authority, fufficicntly 
appear, and the conclufion of the warrant, till they find 
“ fureties, or, farther order,” is fo of courfe, for when men 
are committed for want of fureties, they mull ftay in cuftody 
till they can find fureties. 

Serjeant Darnall cited 3 Inji. 140, 141. and Stamford^s 

Pleas of the Crown, — — that formerly it was held a 

mifprifion, to cite or fummou a man within the king’s 
palace. 

Mr. attorney general. This commitment is not by w^ay 
of punifhment, but only for fafe cuftody till the matter is 
determined. 

4> 

Mr. Mountague, Every commitment is a punifliment ; 
this commitment is to the porter of the verge, which is ill ; 
for he is not a proper officer, to whom a juftice can com- 
mit. They ought to direft their warrant to the conftable, 
who is the officer appointed by the law. 

Hoh 
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Holt chief juftice. It need not be mentioned in the war- 
rant, tj^at they are juftices, for they need not mention their 
office in the warrant ; but it muft appear in the return, and 
fr) it does here. The prifoners arc charged with a riot, and 
fhowld they not be tried ? And thofe, who made the com- 
mitment, have an authority as juftices within the verge and 
palace by particular commillion, diftinif from their autho- 
rity as officers of the houfehold. But it is not faid in the re- 
turn, that the queen is perfonally refident at Whitehall^ .. 
which makes it a palace. 

Mr. attorney general. After the king has once declared 
a lioufe to bt* his palace, which is done by his declaratioit 
under his great feal, it continues a palace, although he re- 
move afterwards. 

Holt chief juftice. Suppofe a murder be committed at 
IVkhehall^ W'liilft the queen is refident at IFindfor^ can the 
murderer b ' tried before the lord high fteward, and on the 
ilatutc V . ^3 ]L 8. c, 12. and tliat ftatutc is only declarato- 
ry of the law ? 

* 

^dr. Attorney. One Jones in the reign queen Eliza^ 
luth was convicted of the murder of a man in the Toivery 
and though the queen was not rclidcnt there, judgment 
\/as given againit iiim to be hanged, and to lofe his right 
hand , and his hand was accordingly cut off before execu- 
tion, 

Holt cliicf juftice. Here the parties arc commiited till 
they find furcties to appcai* at the c 'urt of ver,:^e, and it 
docs not a|)})ear, that court has jurifdicHon of the fade. Wc 
are indeed bound to take notice of every thing that belongs 
to the queen’s privilege : that Whitehall is a palace, and 
that there is a court of verge, wffiich was a court before the 
ftatute of Hen, 8. and has no ftated times of fitting ; it is 
held by virtue of an original authority in the high fteward. 
I'hc ftatutc was read. 

Pozvcll juftice. The privileges of the palace are by the 
coiViinon law in refpecl of the queen’s prefence, but that pri- 
vilege docs not determine fo foon as ever flie turns her back, 
when a houfe has been deckred a palace. As a private 
man may have tw'o manfion-houfes, and live fometimes 
at the one, and Ibmetimes at the other. I remember 
the cafe cited by Mr. Attorney, it is alfo mentioned in 
Crompton, v 

chief juftice. It is a new cafe, I will confidcr the 
ftatutc. But I doubt of Jonesh cafe. Shall a man have his 

han 4 
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hand cut off for the ftroke firft, and when he hanged for the Elderton’s 
murdiir ? Shall the fame aft be a mifprifion and a murder 
too ? Whtn the offence amounts to felony, it drowns the Felony drowns 
mifprifion. If fuch a judgment was given, it was not con- a nnfpnfjon. 
fidcred, I fliould hardly agree to it. 

Powys and Gould juftices agreed with ^ Powell^ that the 
privilege of the palace remains, though the queen be not 
refident. 

Holt chief jufticc. If the court be kept there, though 
the c]ueo«i’s porfon be not prefent, it is a refidcnce ; but 
when the queen and the whole court, and all the officers, 
be removed, has it then the privilege of a palace ? Inhere is 
a difference between a total abfence, and an ab fence for a 
time only. 

Powell Breaking of the exchequer has been held 
burglary, though none of the queen’s fervants refided there. 

Holt chief juftice. This matter was never ftirred before, 
and I will ufe caution in it. It may be a contempt where 
the royal perfon is, becaufe of the difturbance ; as it would 
be in IVeJlminJhr-hall^ the court fitting ; but it does not ap- 
pear, in tins cafe, the queen was refident. 

Powell A number of people without leave ought 
not to enter in a rude manner into the palace. We do not 
know the jurifdiftion of the hoard of Green-cloth; but we 
muff take notice of this commitment, as made by juftices 
of the peace. 

Holt chief juftice. Surely the court of the verge has ju- 
rifdiftion of riots, and it is not founded on the ftatute of 
Hen, 8. which Powell agreed. 

Holt chief juftice. It oppears to be a commitment made 
by them as juftices; for though they were fitting at the 
board of Green^cloih^ yet having power to commit for this 
offence as juftices, if they have not power as commiftioners 
of the board, it muft be taken to be done by virtue of the 
power they have, and not by colour of a power they have 
not ; but their fitting there dots not make them to be lefs 
juftices fu rely. 

Powell The commitment to the porter may be 

only to take them into cuftody for a time. 

Holt chief juftice. He may have authority by warrant to 
take and carry them, but not to detain them in cuftody, as 
it is here ; and the commitment is direfted to him by name, 

^janitorin I will confider many this in things tafe. 

Powell 
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Eldcrton** Poivell The commitment is well as juftices by 
force of the power they have \ but the exceptions, that the 
authority of the court of verge does not appear, and that 
the commitment is janitoriy which is not a legal prifon, are 
confiderablc. 

But per Holt^ we cannot fend the prifoners back again, 
we mull: take care of them ; but let them come up again by 
rule, without any alteration, and let things ftay injiatu quo^ 
Adjourned. 

But this matter never came before the court again, for 
tlie prifoners were difeharged the next day. 

Afterwards the lafl: day of the term Holt faid, I have 
fcarchcd for the cafe cited about killing a man in the Tower, 
It is Burehlt and Muftectt\ cafe.- Being dilTatisfied with my 
lord 6Ws report of it, therefore I font for the record^*' 
which is Mich, 15^’ x6 EHz, rot, 2, and there is judg- 
ment of death given, but no judgment that his 1 ight hand 
fliould be cut ofl". It is indeed fo related in Stowers Chroniclcj 
and in fail his hand v/as cut ofFj but there was no judgment 
for it. 

Jordan verj. Tompkins. 

S. C. 6 Mod. 77. 

Vide ante S4r. Ndchhaius ajjumpp.ty for the plaintiff ad rcqtuptionem of 

1 the defendant did provide meat, drink, and lodgirtg for 
y. S, and y. D, and the plaintiff had judgment by default. 
Ml. /hhcrley moved in arrcll of judgment, that an indebitatus 
aflv.mpjit did not lie in this cafe, but the plaintiff ought to 
have declared fpeclally. 


But per Holt chief juflice ef curiam^ it is well ; for it is a 

(a) Semh. acc. contracl between the plaintiff* and defendant, and no (^/) 

ante 842. vides action lies againfl y. S, or y. D, 

T R. 81 o j j 

Johnfon verf. Shippen. 


The mafter of a 
rt>ip m.ay in the 
courlc of his 
voya};e hypothe 
c.itc her for 
neceiV.*ri-^’S even 
upon iand. S.C 
6 Mod. 77. 1 1 
Mod. 30. Salk. 
35 Holt 48. 


A Ship was outward bound to and being in 

diftrefs at fea in her voyage, put into Bojion in New 
Englandy and there the mafter took up money, which he 
applied in neceflaries for the Ihip i and as a fecurity for the 
repayment, by way of hypothecation, made a bill of fale 
to the party of part of the fhip,, who now libelled in the 
court of admiralty againft the lliip and owners, to compel 


R. acc. ante 152. and fee the cafe-s there cited, 3 ’t, R, 267, And may proceed againfl her in 
the admiralty upon fuch hypothecation. S. C. 6 Mod. 79. 11 Mod. 30. Salk. 35. Holt 48. R. 


acc. ante 152. 3 T. R. 267. But he cannot proceed againft the owners there. S. C. Salk. 35. 

vide 6 Mod. 79, Holt 8. The mafter of a Ihip cannot as fuch fell the Ihip or any part of her. 
S. C. 1 1 Mod. 30. And if he’ makes a bill of fale of the ftiip in refpedt of fomething for which he 
might exprefhly have hypothecated it, the bill of fale will be void, and the (hip (hall be looked upon 
aa hypothecated. Vide ante 806. 


the 
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the payment of the money. Serjeant Darnall moved for a 
prohibition^ and a day was given to hear counfcl on both 
fidcs. On the day ferjeant Darnall infifted, that as this erde 
is, there ought to go a prohibition, becaufc it appears upon 
the face of the libel, that this hypothecation was upon 
land in port, viz, at Bojiony and not upon the fca, as k 
ought to be, to give that court a jurlfdidlion. Befides this 
appears to be a bill of file of part of the fhip, upon which 
the party may have his remedy at common law, and not a 
proper hypothecation. Alfo the proceedings are againft the 
owners, as well as againft the fliip ; and if the owners arc 
liable, they are chargeable at common law. 

Mr. Chejhyre againft the prohibition. It makes no dif- 
ference, whether the hypothecation were upon the feaor 
upon land, being done in a voyage ; and a prohibition has 
been denied upon the fame point as this cafe, in this court 
between CoJJari and LavJdflcy^ Trin, i JVUL Alar, Co?nh, 
^35. Holt 48. 3 Alod, 244. where the hypothecation was 
in port, viz, at Rotterdam, The fame was adjudged here, 
Hil, 1696, between Benolr and 'Jejfrys-i ante 152: and 
about a year fince between Jujiin and Ballam^ ante 805. a 
prohibition was granted, bccaufe it did not appear fhcrc 
was any hypothecation. In this cafe the neceftity of the 
thing requires that it be done at land, and it would be pre- 
judicial to navigation, if this fuit in the admiralty (hould 
not be. 

Holt chief juftice. The cafe of Cojjart and Laivdjley was 
the fame as this, and there on a demurrer to a declaration 
in a prohibition, a confultation was awarded by the whole 
court. When an hypothecation is made cither for money to 
buy nccefl'aries, or for ncceflaries for the ibip, in a voyai^e, 
the court of admiralty have a jurifdiction, for the parly lias 
no other remedy j we cannot give him any remedy againft 
the (hip ; and if the luit there fliould not be allowed, the 
mafter will have no credit to take up neceftaries for the ufe 
of the fhip. 

Powell juftice of the fame opinion. The original matter 
is conufable in that court, and the hypothecation upon land 
is of neceftity ; for it muft be done in port, and cannot be 
done upon the fea, and the party has no remedy but by the 
maritime law* 

chief juftice. No mafter of a fhip can have credit 
abroad but upon the fecurity by hypothecation, and fhnll we 
hinder the court of admiralty from giving remedy, when we 
can give none ourfelves ? It will be the greateft prejudice 
to trade that can be, to grant a prohibition in this cafe. 
Indeed if a fhip be hypothecated here In En^yJondhet^oxQ ihe 
voyage begin, that [a) is not a matter within the jurifdic- 
tion of the court of admiralty, for it is a contradl made 
here, and the owners can give fecurity to perform the con- 
trail, Which Powell agreed. 


9^3 

John SON 

SHipprN- 


(*«) n. avc, ante 
and fee the 
tales there cited, 


Holt 
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JOMKSOS- 

V 

Skippxn. 


In replevin the 
plea of property 
may be pleaded 
in i>ar. 

Whftlicr the 
projx-Tty may 
f e allej^eu to be 
in the defendant 
S. C. halh. 5. 
Hflt. 562. 6 
Mod S I . or in 
•a third pi^rlon. 

S. C. Sail'' 5. 
Holt sh:. 6 
Mod. 81. R. 
acc. Salk. 94. 

2 Lev. 9a. 
Carth. Z4^. D. 
acc. 2 Roil. Rep. 
65. and ought 
'to lit. (o pl.aded. 
ltd vide Salk. 94 
a Rfdl. Rep. 6 5. 
i Lev. 92, 3 
Keh. 2 '12. Carth. 

I Show. 
40a. pofl 1017, 
1249. And in 
cither cafe th« 
dt icndant /hall 
have a return 
without an 
avowry, R. acc. 
Cio. y.ic. ^10, 
4RcJi. Reh. 62. 
a Lev. 92. 3 
Keh. z-x?.. Salk. 
94. Carth. 2:44. 
I Show. 400. 
ante 2 17. D. 
arc. I Vent. 249. 
6 Mod. 103. 

If the defendant 
pleads one plea ti 
no judgment, am 
h.:>a«nion indc a; 
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Holt chief jiiflice. There is no difperence, whether thcf 
hyy)othecation be alleged in the libel to be made in port, or 
iippcars fo to be by the fuggeiUon, as it was in the cafe of 
Cojpirt and Lawdflcy. And as to what you fay, that this is 
a bill of fale, and fo a remedy at law, that is not fo, for 
the mafter has no authority to fell any part of the fhip j and 
his fale transfers no property, but he may hypothecate.* 
And finoe the proceedings in the court of admiralty are 
againffc the owners, as well as againft the fhip; let a pro- 
hibition go quoad the proceedings againft the owners, and 
let them go on to condemn the mip. To which the reft of 
the judges agreed. 

Prefgrave verf. Savnders. 

I N replevin for taking feveral goods of the plaintiffs, 
apiidpay'ochiain JainTH Ciementis J'>acorum in coniitatu Afid-- 
d},ft::iiic praeditto^ in qiiodarn loco ibidem vocato a chamb er m 
]L>cvrreux Courts and the defendant pleaded, quod praediftus 
the planitifF cMioncm fumn praedinarn inde verfus eum habere 
fen manutcncre non debt t ; quia dicit^ quod-^ quoad praediSiutn 
umnn Intium^ is-c, dc bonis et cataUis in narratione pracditla 
yncntionatis parcellam^ /.7/7//the defendant ///V/V, quod pr opr ie- 
fas bonqrutn ct catallorum iUoruni eji^ct pradidto temj>ore capti- 
onis bonorum ^ catallorum I! brum fuit^ ipft praefato the defen- 
dant, ahfqiie hoc^ quod propri etas bonorum et catallorum illorum 
pracdiHo iemporc quo^ ^^c. fiiit praediSio the plaintiff, prout 
per narration cm praediciam fup^'rius fnpponitur-^ et hoc par at us 
eji verifiuire, Et quoad praediblum unufn repojitorium^ et 
decern ali:^ Hi ^'os-^ de bonis ei catallis in narratione praedi^a 
meyytioniftis reftduum^ pt'aediclus the defendant dicit^ quod tem- 
pore captionis^ bonorum et catallorum illorum re/iduorufn ulthno 
ynsniionatorufn proprietas corundem bonorum et catalloruyn fuit 
cuidam Ricardo Friihj abfque hoc^ quod proprietas bonorum et 
catalbrutn illoritm reftduorum praedibto tempore quo-t fSc, fuit 
pivacdldo the plantiff prout per narrationem praediciam feperius 
fupponitur^ ei hoc paratus eji verificarc et probare \ unde petit 
judicium^ fi praedictus the plaintiff aBiorteyn fuafn praediSiam 
inde verfus eum habere^ feu mariutenere debeat ^ petit ctiarn 

rctornum omnium et ftngnlorum bonorum et catallorum praedic- 
torum^ una cum damnisy f^c, fibi adjudicari^ £ffr. Upon a 
deniurrer to the plea Mr. JVard objedted. That it ought to 
have been pleaded in abatement, and not in bar. But it 
was held, that it ought to be pleaded in bar, and not in 
abatement j for it deftroys the plaintiff’s adtion utterly. 
And fo is the cafe in 31 Hen, 6. 12. 39 Hen. 6. 35. and 2 
Leu, ()i, where it is faid, that it was at the cledtion of the 

0 pnrt of the charge in the declaration, and concludes with a verification, but prays 
d then pleads as to the rcfidue and prays judgment if the plaintiff odghtto maintain 
jainft him, the prayer of judgment IhaU apply to both pleas. 

defend- 
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tbfenclant^ to plead it one way or the other; but the cafe Pb^^sgrave 
W as denied as to the eledlion, for it was faid, that it ought 
to be pleaded in bar and not otherwife* 

2. It was objedbed, that the conclufion of the plea went 
but to port of the matter, viz. the word huk leferrcd only 
to that part of the plea, that alleged the property in Frhh, 

Sed non allocatur^ it goes to the whole. And it was held, 
that the defendant need not avow for a return in this cafe : 
and judgment for the defendant rwnW ; and it is the 
fame thing, where propei ty is laid in a ftranger, as in the 
defendant himfelf. Ex relatione rnagijlri Smith. 

Note, I took Mr, Ward's^ objedlion to be, that property 
in a ftranger Could not be pleaded in bar ; but the court 
held it [a) might be pleaded, either in bar or abatement, (A r. acc. 
as.well as propeity, inhimfelf; and it is all one to has Salk. 9 £. 2 Lev- 
^beetlfo adjudged lately, though formerly it was held other* 

wife. Pengelly, t>* acc, z Roll. 

Rep. 65. Carth, 

Salkeld who was counfcl with the defendant, agreed with 
Mr. Pengelly. And that which the court denied in Levinz^ 
was the report of the cafe of JVildman v. North. For the 
pica was, property in the defendant, as ic is reported in i 
Ventr, 249, and not property in a ftranger, as Levinzxt^ 
ports. 


Day verj. Mulkett. 


S. C. Salk. 640. 6. Mod. \8o. 

I N trefpafs, quari vi et arniis p?‘imo die Fehruarii., 1 f trefpafs for an 

Domini 7 nilleJimo feptingentefwioprimo^ claiifim fuum fregit^ 
and concludes contra pacem Dotfiinae Annae nunc rtgi'nae^ &r. Rated lo^have* 
The defendants plead that he and others did the trefpafs been contra 
jointly, and plead a releafe to one of them. The plaintiff P^^^^cf'^notlier 
replies, noneJifaStum. And the defendant demurs. itwjii bebad 

^ ^ upon demurrer. 


Mr. Ellis. The trefpafs being laid in the time of king 
Williani,^ for he died in March 1701, the conclufion contra 
pacem of the prefent queen, is ill, and a variance 22 FA. 4. 

24. p. 23. And it \a) was held in this court HiL 6 
7 Will, y Mar. between Mehvood and Leach^ that it is not Rutunobiec- 
aided after a verdieft. • tion:/uic uitJ 

veidiit. 

Mr. Chejhyre. Since the caplatur pro fine is taken away, it 
is not necefiary to allege the trcfpafe contra pacem. 

i 

.^fff/tchiefjufticc. No, it is the vi etarmls may bs omitted. 

(.) S«d vide ante jS. 


Mr. 
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DAf 

n) 

Muskett. 


(a) Vide ante 
58. 4 Ann. c. 
16. f. J4 


Mr. Chejhyre. The defendant has confefled the trcfpafs, 
and therefore he cannot take advantage of, this miftake on a 
general demurrer, for it is only matter of form. If there had 
been no contra pacem at all, the declaration had not been ill 
infubfl-ance; and this being impolTible and repugnant, it , is 
as if there had been none. And fo it is held 1 Sid, 253 . that 
a wrong contra paceih is only form. 

Mr. Ellis, 'Fhc cafe differs from this, for there it was a 
trcfpafs contlunando per five hundred years, and concludes 
contra pacem domini regis nunc^ whereas it was in the^eigns 
of fevcral kings. But there is was right in effet^ for the 
ftating of the trcfpafs brings it out of the t'orm'er kings 
reigns, and makes it only a trcfpafs in the reign of the lall 
king, and fo contra pacetn domini regis nunc was well. 

Holt chief juftice. I'his conclufion is ill, and inconfift- 
ent with the trcfpafs alleged: for we muft take notice of the 
demife of the king, which was mno* Martin and the treijssftfs^ 
is laid primo Fclruarii^ which was before his demife. v So 
that there is a fault in the defeription .of the trcfpafs, which 
is matter of fubftance, and not of form only ; (that) if the 
contra pacem had been omitted, it had been only matter 
of fo/m. But here it is repugnant^ and it cannot be merely 
void, becaufe it is a part of the defeription of the.trefpafs^ 
And upon this declaration you cannot give in a, 

trcfpafs contra pacem of the late king. But thii '^oiild 
be aided after a verdi61: by the ftatutc of Charles 11. 

juftice. It is ill and inconfiftent, and/|hougbin 
trefpafs you may give in evidence a trcfpafs on another day 
than is alleged in your count, yet there muft not app^sar a 
repugnancy in your declaration as here. Whereupon Mr, 
Chejhyre prayed leave to dilcontinue, which the court grant- 
ed upon payment of cofts. . 


Nafli verf. Batterfby. 

S. C. 6 Mod, So. 

I N dAt upon a bond, the plaintiff declares by the name 
of Edward Najhgenerofi, The defendant pleads in abate- 
ment, that the plaintiff is no gentleman. To which the 
plaintiff demurred, which is ill j for it amounts to a con- 
I'cflion, that he is no gentleman, and then not the fame per- 
fbn named in the count : but he fhould have replied, that he 
is a gentleman. Judgment [h) was given, that the writ 
ftiould abate. 




{l>) According to 6 Mod. 80. the court awarded arefpondantoufter, becaufc 
the plea was pleaded after a general impat lance* 
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Comes Banbtiry verj. Wood. 

S. C. 6 Mod, 84. Salk, 5* 3 Salk. ao. 

I N a writ de homine replegiandO’^ the defendant Appeared In a homhicn^ 
and pleaded in abatement of the writ, that the writ does 
not fet forth of what ville, hamlet, or place, the defendant dftion ^ed* not 
is. ' It is, quod repUgiari facias A, B* que?n fohannes JVood b.: mentioned. 
mercator\ bV. without any addition of his abode. The 
plaintiff’ demurred. Serjeant Hall for the plaintiff*. No 
additi||p is neceflTary in this cafe, becaufe no exigent lies 
hcre.^In actions of trelipafs vi et annis^ procefs of exigent 
did lie rf' the common law; hut the writ de /jomine replegi^ dtfendanc$ 
ando is not vi ct ar?nisy and fo no procefs of outlawry lay in addition need 
it at coinmoijlaw, nor is fuch procefs given on this writ by not be mention. 

any ffatute. If by any ftatute it would be by the ftatute 
of 25 Edw. 3. c. 17. but that docs not extend to it ; for it vicomicl. ' 
is, that procefs of exigent fhall be awarded in a£lions of 
^detinue of chattels, and taking of bcafts. In this cafe there 
fhall be no fine to the king. The ftatute of Edw. 3.'‘^oes Khomn^tpU^ 
not extend to give procefs of outlawry in a writ of entry ir/Wo is idson. 
upon the ftatute ubi ingrefjiis non datur per legem. 35 Heii. ^ 

6 . • 903* 

• ’Mr^. Beresford for the defendant. This writ Is within the hcrcthc dc- 
flafrifWBf a dditions. i Hen, 5. c. 5. for on this writ pro- Pendant's addU 

iit, indigent fhzU be awarded. Procefs of outlawry lay 
at <;prnmon law, as well in fuch aftions, wliere vi et armis original, it can- ' 
niight beffuppolbd, as where it was alledged 35 Hen, 6. 6. not be men 
7 . Roll. S05. n. I a L. 128. k 228. (J. F. a: 

220. b. as in a writ of deceipt, which is in nature of trcl- 
pafs. II Hen, 4. 15. a capias awarded m homhie rcplegi- 
ando. So procefs of exigent lies in a replevin of goods. 

The firft day this cafe was debated, chief jiiftice 
faid, the ftatute qf Hen, 5. e, 5. requires there Ihould be ad- 
ditions in all original writs, wherein procefs of exigent lies, 
but that muft be uiiderftood, where the proceedings are 
upon the firft Writ ; but where the proceeding are upon the 
fubfequent procefs, as in a replevin de averiisy where the 
proceedings are upon the plurics replevin^ that is out of the 
ftatute. 

Powell juftice. It feems to me to be all one. 

Holt chief juftice. In adlions vi et armisy procefs of 
outlawry lay at the coniwnpn iaw. But in adlions on the 
cafe, where no capias lay, -Tbdt di ft refs infinite, procefs of out- 
lawry was given by the ftatute, and did not lie at the com- 
mon law. Butin this cafe the procefs is not diftrefs infinite, 
but a capiasy and this is an extraordinary writ. It is a 
trefpafs, and here the king fhall have a fine. In replevin 
yoL.II. R ©f 
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B.anbvxy of goods proccfs of exigent not He on the original writ, 
Woo». whtn on the return of a nuVa bona on the plunes replevin^ 

a capias in withernam iffues. At the co^imon law there 
needed no addition in any clife. If an exigent lies upon the 
pluries returned in this cafe by the common law or ftatute, 
then there muft be an addition. Indeed the ftatute of 
Edw. 3. gave an exigent in a replevin of goods, and it lay 
not at common law, becaufe there are no proceedings upon 
the firft writ, which is vicontiel^ but upon the pluries re- 
turned a capias in withernam iflue. But ni this cafe the 
procefs iffues upon the original writ returned. 

Powell juftice. I fee no difference. 


Hij/f chief juftice. Surely the ftatute of Hen. extends 
to this cafe, for procefs of outlawry did not lie in a replevin 
de averiis at common law. Pray lee what is the procefs in 
a hornhie repkgiando for it is an original writ, and the de- 
fendalitis to appear upon the return. 


The defend- 
ant’s addition 
need not he 
mcnrloncd in an 
a^life of novel 
diffeijin found 
to have been 
with force. 


Afterwards the laft day of the term. Holt chief juftiee 
faid, -we are all agreed, that no addition is neceffary in this 
cafe, becaufe the pluriec replevin^ upon which we hold plea, 
is not the original writ, but the original writ is vicontlely. 
and no procefs of outlawry lies upon it, and therefore it is 
not within the ftatute. And fince there is no addition in 
the firft writ, there muft be none in the pluries^ becaufe the 
plurtcs muft purfue the firft writ, or elfe it will be a vari- 
ance. The pluries is not the original writ, but is founded 
on another, viz. the firft. The ftatute of Hen. 5. is to be 
taken ftri^tly, and not by equity. The words are : that in 
every original writ of aftions perfonal, and in which the 
exigent be awarded, Now, in an afEze of novel 
if it be found to be with force, upon which the 
king has a fine, and a eapiatur is entred, and procefs of 
outlawry lies, yet that is not within the ftatute of Hen. 5. 
becaufe it is a mhfit aftion, and not mprely a perfonal ac- 
tion. 


juftice. We do not hold plea upon the firft ori- 
ginal writ. You never faw a writ de homine replegiand^ 
with an addition. 

chief juftice. If fhe firft procefs be without any 
addition,, and the fluries is made with an addition, then it 
varies from the firft, and that wilf^ a fault, it will make it 
naught. The fecond and third, ^its are founded on the 
firft, and although you can have no e^r here (as was ob- 
jefted by Mr. King of the firft, or /econd writ, yet that is 
n«t material. l.et the def^daat aniwer Over. 
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r R. Richa^dfon prayed a mandamus to the mafler and 

1 wardens of the company of gan-makers, to caufe 

them to give a proof-mark to y. S. a freeman of the com- 
pany, without which he cannot fell his guns; for neither 
the queen, nor other perfons will buy any guns, which h^ve 
hot that mark. Holt chief juftice. We cannot do it. 
They are no legal eftabllfliment. You muft petSonthe 
queen to iffue a quo warranto againft them, to repeal their 
charter for this mifdemcMor; but wc cannot help you. 
Deny the mandamus^ pet iotam curiam. 
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A mandamus 
does nor lie to 
compel a trad- 
ing company to 
give one of the 
members a re- 
commendatory 
mark, without 
which he wJl 
rot be able to 
carry on his 
trade with cf- 
feft. 


I N debt upon a bond with condition to perform an award 
fo as th6 faid award be made in writing* nnd ready to 
be delivered to the parties, tfc. the plaintiff in fetting^out ante 115,247. 
the award in his replication, upon nul agard fait pleaded, Cro. Car. 5S9, 
Ihewed it was made in writing, but did not fay it was ready 4^2*’°ciithi 
to be deKvered, Tf. And upon demurrer it was held by Holt 
and the court, that it was well enough ; for being made in 3 Mod. 330, 
writing, it is ready to be delivered. 395’ 


Regina verf, Nafh. 


Convidion poft vol. 3. p. 2.6. 


AT^ S H was convicted before the jufticcs upon the late 
^ ftatute, 3 IV. W M. c. 10. for deer-ftealing, and the 
juftices iflued their warrant thereon to the conftable to levy 
the penalty, who accordingly diftrained the goods of N^/h ; 
but before any fale of the goods, a certiorari was brought 
to remove the coiividion into this court, where it was 
affirmed. After the certiorari brought, the conftable fold 
the goods, and levied the money, but refufes to pay over 
to the profccutor according to the ftatutc. And now Mr, 
Broderick prayed a mandamus^ to compel him to pay the 
money, for that the conftable having made no return of his 
warrant, the party has no other remedy. 

Mr. Mount ague and Mr, Eyre oppofed it, and infifted that 
no mandamus lies in this cafe, for here is no return to charge 
him, and the profecutor has proper remedy by adlion, as 
for money received to his ufe» , 

Mr. Broderick. He ought not to be allowed to take ad- 
vantage of his own wrong, and we have no other remedy 
for want of proof* 


If a conftable 
leizcs 

undtr a warrant 
upon canvidlion 
of juftices and 
the conviJlion 
is removed into 
B. R. and af- 
firmed, and then 
the goods arc 
fold, anv.inda- 
miis does not 
lie to compel 
the conftable to 
pay over to the 
profccutor any 
part of the mo- 
ney levied, 
Korean R.R. 
compt.1 him to 
return his war- 
rant, S. C. 

Salk. 147. 

But thejuftiepi 
may. S. C. 

Salk. 147, 
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Regika iip/f chief jufticc. It *was doubtful upon the words of 
Mash ftatute, whether the conftable had power to fell the' 

dlftrefs, but wc have determined it that he may. Now in 
tliis cafe the conviction bping removed before us by the 
certiorari^ the profecutor cannot refort to the juftices. 

Powell Cannot we make a rule for him to re- 
turn his warrant ? 


chief jultice. No, we iJsmnot, for it is an autho- 
rity executed before the certiorari awarded, and we have no 
eonufande of the warrant, no more than of an execution 
executed on a judgment in the common pleas before a writ 
of error broiij^ in this court. The profecutor fhould have 
kept a copy of the warrant that was delivered to the con- 
ftaUe> zxA that would have been evidence again ft him on 
an adion- But warrant bei'ng returned before the 
Juftices, they may call- upon and require the conftable to 
ir.a're a return of Ms warrant. For the goods being dif^ 
trained before the certiorari awarded, although they were 
not fold till after, yet execution bciiig executed in part be- 
fore the writ iflued, it does not flop the execution of the re- 
oertfr/ torcnuA'c fiduc, Lut thc jufticcs may proceed againft the conftable, 
the conviction jg your propct remedy. As when a fieri facias is 

face! on a judgment given in thc common pleas, and the 
(Icfciidant’s goods feized thereon, and then a writ of error 
is brought in this court, yet (a) notwitliftanding the com- 
mon pleas may award a venditioni exponas^ upon a return 
by thc fherift, th;it thc goods remain in his hands pro de- 
fdtu emptorum: wc will not ftrain thefe things. Take 
your remedy from the juftices, who have a coercive power 
to make the conftable return his warrant, and may fet a 
fine upon him, if he does not ;^*and we can do no more to 
a IherifF for not returning an execution. We caimot make 
laws. 


If gbod's 
once levied 
imdrr a con- 
viction, a 


will not fufpend 
their falc. 

{a) Acc.Ydv. 6. 
1 Vent. 255- 


Powell fame opinionr 


Holt chief juftice. If wc fhould grant a mandamus^ and 
thc conftable refufe to comply with the command of the 
writ, all we can do is to fine him, and it is a round about 
v/ay. You may indi6t him, or proceed agamft him by way 
of information; or the juftices may fine him high enough 
to compel him to pay the money. 


Let the rule tov 2^ mandamus nifty (Sc. be difcharged, pet 
curianji. 
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pO WE L L jufticc. Barren inclofed, which is within the 
^ meaning of the ftatute of 2 isf 3 ^ 3 'J’ 5 * 

be exempted from payment of tithes, muft be fucb land as 
is barren fuapte natur'd', and notlajid u{>on which wood or the 
like grew before, which is afterwards burnt, and the land 
converted into'tillage. And on a fuggeition for a prohibi- 
tion to a fuit for tidies of fuch land, it muft be alleged to be 
barren fuapte uatura. 

Tithes m. 5. ift Ed. 
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Land is not to 
be er.cmptcd 
from tithes 
becaufc it is 
barren, unlefs it 
is naturally 
b'irren. R. aac. 
Bunb. 159, 
Semb. acc. 

2 ’nR, 656. 
vide Burn, 
vol. 2. pi’ 377. 


A Man was indicted for afTaulting and beating a ciif- R. acc. ante 347 
tom-houfe officer in the exccution of his office. Mr. 

Lutwyebe moved to quaffi it, becatife the ilatuto of the ^ 

13 if 14 Car, 2. c. II./ ii- infliecs L? ])enalty, and pre- 
feribes the particular method of puni/liing that oftence, viz. 
bv the juftices of peace, by fine and imprifonmejit; and 
therefore no indi^ftment lies for this oftence, as was adjudg- 
ed about two years ago, in ihc cafe of The King v. Watfony 
in this court, and refolved accordingly by all the judges at 
Sfrjcants-Inn, The indidtmciit was quafhed, ahfenteHcIU^ 


JJOLT chief jufticc. It was formerly held by alj thelnafuitin 
judges of England^ that when there was a proceeding 
ex officio in the ecclefiaftical court, they were not bound to parVis^^nVided 
give the party a copy of the articles; but the law is other- to have a copy 
wife, for in fuch cafes, if they refufe to give a copy of the articles, 
articles, a prohibition fhall go quoufquc they deliver it, and 
accordingly upon motion a prohibition was granted in the ^ 
like cafe per Holt ct curiam. 


Thorncton verf. Bernard. 

I N trcfpafs for taking duas farcinas lini^ Anglice two packs obicaiort 
of flnx, ct duas Jarcinas cannabi, Anglice two packs of can be taken 
hemp, after a verdict, Mr. Attorney General moved in ®*tcrverdiat» 
arreft of judgment, that this was uncertain, not fetting out taking 
the weight or quantity of a pack or b^dle. two packs of 

flax, and twa 

packs of hemp, on account of the uncertainty. 


Mr. Broderick, There haye been firongcr cafes than 
this after a verdidt, as in trover for duohus pedis vmi hranditi^ 

Anglice two pieces of brandy^ was {a) held good here. 

Holt chief juftice. It is well enough. You may plead the 133^1^0^ 58°s. 
recovery in this aftion in bar to any other action brought for the books 
the famething ; and if the plaintiff fhould declare of the taking 
(#1 Vide ante I9J, 
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Thorneton fo much hemp by weighty you may aver that thefe packs 
Bxrwarj) bundles contained that weight. In an action of detinue 
you declare for a box of writings, without fetting forth any 
writing in particular; but if you fet forth a particular 
writing, which concerns land, ^ a charter of feoffment, 
' tlien indeed the defendant IJiall not j>e allowed to wage his 

law. 


Let the plaintiff take his judgment, per curiam. 


A defendant Is 
notintitled to 


Garland ver/i Exton. 

S.C. Salk. 194. 6 Mod. 88. 

T H E defendant pleaded a plea in abatement, and the 
plaintiff demurred, and judgment was given for the 
coAs . n .* judg. defendant, ^md Mr. Brantbwaitc. moved for the defendant, 
that he might have his cofls, upon the late ftatute 8 9 

IF. 3. c. li./ 2. 

Mr. Raymond for the plaintiff infifted, that it had been 
ptheiVift ruled in this court latelv in two cafes, viz. Tomms 
y. mte 336. and Ogle v. NorcUffe. 


mrrt in aHate- 
went. R. acc. 
ante 336. vide 
ante 


Holt chief juftice. The defendant ought not to have 
coils by the ftatute, for judgment in this cafe is not given 
on the demurrer, but quod querens nil capiat per billam. The 
ftatute ijitends only to give cofts, where the merits of the 
caufe arc determined on the demurrer. Where judgment 
Vide ^tc is given for the plaintiff, it (a) is not final, but only a re^ 
fpondes oujier^ and he has no cofts by the ftatute, and there- 
fore it ought to have the fame expofition as to the defend- 
ant, that he have no cofts neither;' and the like conftru<5lion 
ought to be in both cafes ; to which the court agreed. 

Brough verf Parkings. 

S. C. 6 Mod. 80. 

A negledt to R R O R upon, judgment in the common picas, in 

preteftan inland a6lion on thd',pafc upon an inland bill of exchange 

w!ll?n not'ife^* bi'ouglit agninft the driWer. The plaintiff had judgment by 
preclude the nil diclt. Mr. Raymond for the plaintiff in error urged, 
holder tioin t.liat it does not appear in the declaration, that the bill was 
.SSi" protefted, and fmee the late, ftatute of o y lO ^.3 c ij. 
.S-C. Salk. i3t. no adlion can be brought againft the drawer, unlefs there 
3 Salk. «9. ’ be a prottft made, as the aft requires, which ought to be 

in the declaration. At the common law the plain- 
The%im’w[li tiff had tio remedy againft the drawer without notice given 
take notice him of the non-payment by the party on whom the bill 
dlyoii which and unlefs this ftatute makes a proteft neceffary 

any tcaA nfeer- 

tained by the calendar falls. R. acc. Salk. 6z6* $rmb. acc. 6 Mod. 41 . Co. Lit. 


before 
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before any aftion can be maintained againft the drawer, it 'Broach 
does nothing, and the party had the fame advantage before 
the aft as fince. 

Mr. Parier for the defendant in error infifted, that <hc 
declaration was fufficient, becaufe this bill is not within 
the ftatute ; for it does not appear, that the bill was ac- 
cepted by the underwriting of the perfon on whom it was 
drawn, as the aft requires; and there can be no proteft 
"%Vithout fuch fubfeription, and for that reafon he faid, the 
merchants now refufe to underwrite an acceptance. But if 
this bill be within the ftatute, yet the proteft need not 
be fet forth in the count, becaufe the proteft is intended 
ibr the hdhefit of the drawer; for no body elfe can be dam- 
nified of notice, and if he receive damage for 

want of fuch proteft, if the damage amount to the value 
of the bfll, that will be a difeharge of the aftion ; or if it 
be lefs, then the drawer ought to have as much as it 
amounts to. But this muft be taken advantage of either 
upon the e\ndence, or by a fpecial verdiift, whereby it may 
appear to the court, which cannot be in this cafe. 

Holt chief juftice. In this cafe, as well as upon a foreign 
bill of exchange, the plaintiff muft give convenient notice 
to the drawer, of the non-payment of the bill ; for if the 
drawer receive prejudice by the plairttifTs delay, the plain- 
tiff fliall not recover. A proteft on a foreign bill is part of 
the cuftom, but on an inland bill no proteft was neceflary by 
the common law, but by this ftatute. But this ftatute 
does not deftroy, or take away the party’s aftion, where 
there is no proteft, nor is the want of a proteft any bar of 
the aftion, but the a£l feems only to take away from the 
plaintiff his intereft or damages, where he has not made a 
proteft, or to give the drawer a remedy againft him by way 
of aftion for the cofts and damages. 

jP^W/jufticc of (he fame opinion. I cannot agree to 
take away a man’s right by ambiguous words in an aft of 
parliament, they mult be exprefs words, which take away 
a man’s aftions. I believe a proteft was never fet forth in 
any declaration fincc this ftatute; which Holt agreed. j 

Another exception was taken to the execution of the 
writ of inquiry. The writ is returned fuch a day m 
dena Martini and'^the inquifition returned is, virtute irevisy 
isc* returned quindena Martini ultimo praeterjifoy which 
muft be a year before, viz. Martinmafs twelveiponth ; and 
St. Martinh day is a fixed feaft, and always on the nth of 
November. ' 

R4 mit 



Trinity Term 2 Annas reginas. 


BRotjGH Holt chief juftice. The return is made on the 28th of iVi- 
^ vember. which is the laft day in full term. 

Packings. ^ ^ 

Mr. Par kern You cannot take notice of the day of the 
month. 


jf/i/r chief juftlce. Wc take notice of all fcafts, and (he 
almanack is part pf the common law, the calendar being 
ellabliflicd by a£l of parliament, and it is publiflied before 
the common prayer book. Let the judgment be ^iffirmcd. 


ItitT. Hil. 13 
W. 3. Rot. 380, 


Smartle verjn Penhallow. 

S.C. 6Mod. 63. 

to^glanf copy-”^ ejeftment upon the demife of Jonathan bifhop of Exon 

holds to two or X the jury find, that the lands m queftion are cuftbmary 
three for tlicir tenements, parcel of the marior of Tregoar in the county of 
erth^furvivorf Coniwally and by the cuftom of the manor are demifable by 
tohcldfcpa- ’ copy of court roll to two or three perfons for term of their 
ratdy in fuccef lives, and of the longeft liver pf them, habendum fuccejfive 
ahtcr *^the"ord 7 wminantur in charta^ iffc. et non aUtcr\ and that by the 

cuftom of the manor, the perfonfirft named in the grant en- 
joys the tenements to him alone during his life, and fo the fe- 
ebnd and third : that by the cuftom of the manor the lord is 
to have heriot of every fuch perfon fucceflively dying feifed; 
that one Edward N'ofworthyy being lord of the manor by vir- 
tue of a demife made thereof to him by Thomas late biftiop of 
Exon^ immediate predeceftbr to the lellor of the plaintiff', did 
by copy of court-roll grant the tenements in queftion to 
one Thomas Norton^ and his aftigns, habendion to him and 
his aff'^gns for the lives of John PcnhoUow^ JFil!in?n Walion^ 
and of the faid Thomas Norton^ and of the longer liver of 
them fucccJJ'rjey that Edward Nojworthy died, whereby 
his eft ate determined > that Jonathan biffiop of the 

IciTor of the plaintilF, entred into the manor, and was feifed 
jure cci'lefiae^ and entred upon the tcnc'ments in qucllion, 
tunc in po£ejJlon(^ of the faid John Penhallow the defendant 
colore pracdiEtae concejfionis per diStam copia?n rotulor urn curiae 
manerii praedlBi per pr^efatumEdzvardumNoJvoorthy exijlcntia^ 
any aflignee who and ejccfcd him, made a leafc to the plaintiff', and 
concludes fuper tota materia^ if the defendant is gudty of 
the faid irefpafs and ejedtment, (sh, Serjeant Hooper 
arfd Mr. Eyreioxxh^ plaintiff infifted, that this grant made 
to Thomas Norton for his own life, and the lives of the de- 
fendant and IVilliam Walton^ is void in toto^ not being pur- 
fuant to the cuftom. The cuftom is found to be, to make 
copyhold ejW. grants to two or three perfons for their livcs^ hahendumjuccej 

9* V. » SAiR. ® -ttv* ^ 

3 Salk. 181. 

fjoJti63. D. acc. Co. Lit. 41. b. 13th Ed n. 3. If a fpecial vcrdift finds a grant for life, the 
grantee IhaU pritna facie be prefumrd to be alive at (be lime of the vcrdidl. Vide Com. Dig. 
Vkader, C. 67, ad. Ed. vol 5. p. 5ri 


may grant to 
one and his 
affigns to hold 
for the lives of 
three ptrfuns 
and the lite of 
the furvivor, 
jnotwitlifhindinj 
he may be 
intitled by the 
ctft 'tn of the 
ni.'inor to an 
heriot on t!ic 
death of every 
futh perfon 
fucceflively 
dying fcii'ld. 
S.C. SaJ!;. 188. 
3 S:dk. i8i. 
Holt 103. 

And he fliall 
have a heriot 
on the cic.-ith of 


• may die feifed. 
S. C.Salk. 188. 
^Salk. iSi. 
Kolti63. 

Ko intereft can 
he obtained by 
occupancy in 
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five., ( sfc . et non aliter ; but the gratlt by Edward Nofworthy Smahtie 

is to Thomas Norton and his affigns, habendum for his own 

life, and the lives of^^- which varies from 

the cuftom. And though the grant be of an inferior intcreft 

than is allowed by the cuftom, yet it being prejudiejaJ to 

the lord in refpe6l of his tenure, and of his fervices, r. the 

cuftom will not warrant it, but it will be void againft the 

fucccflbr. In this cafe Thomas Norton is tenant for his own 

life, and the lives of the other two ; for y. P- and JV . JV^ 

are not named to take any intereft, but only added by way 

of limitation of eft ate to jT. N, fo that upon the death of 

T. N, if either of the other tjvo lives be in being, there 

will be an occupant of the copyhold, which will be an 

jury to the lord, when a ftrangcr fhall have power to come 

in without his confent. Where an eftate pur autcr vie is 

made of copyhold lands, arg|||ccupancy is incident to it, as 

well as to an eftate pur auitW^vie in freehold lands. If upon 

fuch a grant the tenant pur auter vie ftiould become a bank*- 

nipt, the commiffioners by force of the ftatute might affign 

over his eftate, and fucb alligncc will hold the limd after the 

death of the tenant during the lives of the cejiuys que vies ; 

for the lord cannot enter againft his own grant fo Imig as 

either of them live, which will be an inconvenience and an 

injury to the fucceftbr. Befidcs, this grant, if it be made 

good',' will enure to the prejudice of the lord, by depriving 

him of his heriot c^om ; and in thi^ountry heriots are 

very valuable, and:"?^grcat part of th^^evenue. For the 

cuftom has confined the payment of the heriot to a particular 

eftate, viz, upon the death of every tenant dying feifed. 

Now in this cafe if either of the ceJluys que vies die before 
T, N, the lord will lofe his heriot, which he would be in- 
ti tied to, if the cuftom was purfued by the grant 5 becaufe 
they arc not tenants, and fo not within the cuftom. And 
if N. die firft the lord cannot claim a heriot, becaufe he 
is not the perfon to pay it, not being firft named to take by 
the grant. , Now though a lefler eftate maybe included with- 
in a }K)wer by cuftom to make a greater eftate, as by force 
of a cuftom to grant for three lives, ‘the lord may grant for 
one life ; yet tlie full rents and fervices muft be referved, 
or elfe the grant will be void. If a man have a power to 
make leafes for three lives, he cannot make a leafe for a 
thoufand years, which yet is a lefs eftate in the eye of the 
law; becaufe the law confiders the value of the eftate, and 
does not merely regard it as a lefs eftate in quantity in 
the eye of the law. So if a man have a power to make 
leafes for three lives, referving the ancient rents and fer- 
vices, a grant for three lives without any refervation, or 
with a refervation made in fuch a manner as that it will be 
impoffible the rent ftiould ever become payable, will be 
void. In the cafe of the dean and chapter of JVorceJhr^ 6 
Cq, 37, and a Cro, 76. it is implied in the refelutioji; that 
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Smartl® if the ftatute of 13 EJiz. had required the rcfervation of ac-» 
cidental fervices, the lofs of the heriot would have mad^ the 
Pjcnhallow, principaf cafe the lofs of the heriot 

differs it from the cafe of Fienn and Howell, i Rdl* 511# 
which is objedled, where there was no heriot cuftom. But 
admitting this to be a good grant as to Thomas Norton for 
his own life, yet being void as to the limitation for the lives 
of the other two, itmuftbe void in the whole, and cannot 
ftand good for part, bccaufe the lord grants in a manner 
under a power by force of the cuftom, which being exceed- 
ed, muff be intirely void againft the fucceflbr as in other 
like cafes. For howfoever the power be given, whether by 
adf of parliament, by grant, or by cuftom, all will come 
under the fame conftruiSlion, and when it is exceed- 
ed, the eftate made is wholly void. As if a biihop make 
a leafe for thirty years, or but and twenty years, it will 
he void againft the fucceflbr in^fe whole, and cannot ftand 
good for one and twenty years, becaufe the eftate is intire, 
and cannot be fevered So a leale parol made for four years 
is void for the whole, by the ftatute of 29 Car. 2. of frauds. 
So powers under fettlements muft be ftri<Slly purfued, when 
the words are particular, according to the diftinftion in 
Whitlock's cafe. 8 Co, b, 70, 

Next they took fcveral exceptions to the verdifl:. i. That 
although where a cuftom warrants a greater eftate a lefier is 
included, yet when the jury only find the cuftom to make 
the greater eftate, as here, that will not warrant the mak«. 
ing a leilcr eftate \ for that is only by inference, and argu- 
mentative: but the jury here ought to have found pofitive- 
ly, that by the cuftom an eftate pur auter vie is grantable. 
As in 2 Roll, 693. n, i, 2. Venn and Howell, But as this 
cuftom is found, the grant here is not within it, for it is, that 
the lords may make eftates to two or three perfons for two 
or three lives, et non aliter, which exprefsly excludes an 
eftate pur auter vie, %, By the verdift it does not appear, 
that the eftate granted is yet continuing, for the jury have 
not found that Thomas Norton the tenant pur auter vie is 
alive, and then thecourt muft prefume that he is dead (as 
indeed the truth is) as in an aftion brought by one that 
claims under a leafe made by tenant for life, lf6' muft aver 
the tenant for life is living. 2 Cro, 622. 2 Buljir, 263. In- 
deed where the jury make a fpecial conclufion to a par- 
ticular point as in GoodalPs cafe, S Co, all other things 
fhall be intended ; but here the verdi^f concludes generally 
upon the whole matter, if the ’ defendant be guilty, isfe. 
And by the words John Penhallow may as well be fuppofed 
to be in poflTeflion as an occupant, as under the intcreft 
granted to Thomas Norton : for it is, that the plaintiff enter- 
ed into the land, tunc in pojfejfme praeditli Johannis Pen^ 

. ballot 
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hallow colore pracdiSlae concejjionis^ &Cf jf^er praefatum Ed^ 
wardum Nofworthy exijien. So that here is no title found for 
the defendant, and the plaintiff is found to be in poffeflion, 

Mr. IVilliams and Mr. Mountague for the defendant argu-t 
ed, that this grant is warranted by the cuftom for the whole 
eftate granted ; for a grant to three for the lives of three 
others, is a leller eftate in judgment of law than a grant to 
three for their own lives, and therefore muft be included 
within the cuftom by neceffary implication. It mull be 
intended, that when a grant is made to three for their own 
lives, the grantees may furrender and conapel the lord to 
admit therr. ; and he that comes in by fuch furrender, will 
have an eftate pur outer vie; and if the tenant by this ail 
can make fuch an eftate, furely the lord may, or elfe it will 
be in the power of the tenant to alter the cuftom, and not 
of the lord, which is not equal. But in this cafe the lord 
does not grant merely by a nude authority, but he has ai^ 
authority coupled with an intereft, and therefore is not tied 
up to the letter of the cuftom ; but a grant within the rea-» 
fon and equity of the cuftom is good. Co. Lit. $2. h. as 
in the cafe of Downs and Hopkins^ i Cro. Eliz. 323. jvhere 
the cuftom was to make grants for one or two lives ; and 
a grant wa§ made to a man and his wife, habendum to the 
huftand for life, and to the wife durante viduitatefua; this 
was adjudged a good grant, within the cuftom, which war- 
ranted a greater eftate. So the cafe of Stanton v. Barnes^ 
I Cro. Eliz. 373. where the cQftom was, that the lord 
might demife folunmodo in fee, yet it was refolved he might 
demife for years, or life, or in tail, being Icfler eftates, and 
the word folunmodo fliould not reftrain his liberty, i Roll. 
51 1, n, I, 2. Coke'* 5 Copyholder Co. Lit. ^2. h. So in 
our cafe the grant to T. N. for his own life, and the lives 
of J. P. and W. W. is a lefler eftate in the eye of the law, 
than if it had been granted according to the letter of the 
cuftom, to three perfons fuccejftve for their own lives ; and 
in fubftance and effeft the cuftom is purfued, for the grant 
is for three lives, and in both cafes the continuance of the 
eftate is the fame. The meaning of the cuftom and of the 
words, et non aliter^ is, that the lord (hall not grant a larger 
eftate than far three lives, nor a joint eftate, b^ut habendum 
fuccejftve ; fo that they reftrain the lord as to the quantity 
and quality of the eftate granted. If the lord grant to 
three perfons for their Jives without the words habendum fuc^ 
tejfivey the grantees would be jointenants. Co. Copyholder 
139. And fuch grant would be void, becaufe not purfu- 
ant to the cuftom, but excluded by tie words et non aliter. 
But it is the fanic thing to the lord, whether the perfons 
named take it feverally for their lives, or that one of them 
take the whole eftate for their three lives 5 and it will be no 
inconvenience or prejudice to the lord, for he will come 

to 
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to the land again as foon. Nay, in the piincipal cafe he 
will have it fooner, for if Thomas Norton die firft, living the 
other vejiuys que viesj the lord flia.ll enter, and there (hall be 
no occupant, becaufe of the prejudice it would be to the 
lord, as is adjudged l RolL 512. n. 3. Venn and Howell^ 
which is our cafe in point. And for the fame reafon the 
ftatute of frauds, 29 2. docs not extend to make eflates 

pur auter vie in cop)molds lands affets or dcvifable. And 
though a copyholder pur auter vie Ihould become a bank- 
rupt, the aflignee of the commiflioners of bankrupts miift be 
fubject to the fame fine, rents and fervicesj as all other te- 
nants. And in the principal cafe the lord will not lofe his 
heriot, for when Thomas Norton dies, the heriot becomes 
due. And in like manner a heript muft be paid upon the 
death of every aflignee of the commiflioners of bankrupts ; 
but if y. P. or JF. JV, thefc cejluy que vhsj die during the 
life of T. N then indeed the lord will have no heriot, nor 
fi he intitled to any by the cuftom ; and it would be the 
fame, if they two took the eftatc after the death of T. N 
by the grant, for no heriot is due on their deaths, becaufe 
tlicy were not in pollliflon, as the cuftom is* But admit- 
ting a' grant to a man for his own life and the lives of two 
others is not warranted by the cuftom, yet a grant to a man 
lor his own life only, which is a Icfler eftate than an eftate 
to three for their lives muit be good upof» the reafons and 
authorities before alleged; attd then though this grant be 
void as to the liciitatioii for the lives of y. P. and IK IF. 
yet it will Hand good to T. jV. for his own life, for the 
former part of the grant is fufficient to nafs an eftate for 
life io T. yV, ar.d then the habendum^ if it be beyond the 
power, will be furplufage and void, and the grant will Hand 
good. I'he habendum is a diflmcl thing from the grant, 
HJ>. iri, though there is a difference, where the eftate is 
granted by exprefs words in the premifies, and where it is 
rally implied. Indeed where tenant in fee makes a grant, the 
impl.cd eftate in the premifles may be either reftrained or 
MC rcaled by the habendum \ but in this habendum 

can neither increafe or deftroy the implied eftate. In copy- 
liold lands tliere is no legal eftate for life, it is only an eftate 
lit will cftabliftied by the cuftom, and the lords are only 
compellable in equity to make admittances. And grants 
4)f copyhold eftates fliall be conftrued by equity, as 2 RolL 
67. Brookes V. Brookes^ Poph. 12^^ 126. If the lord had 
only a naked. p<'wer to make leafes for three lives, yet a 

f rant for one life would be good. Ccu Lit. 258. a. b. 

\^rkins^ 189. A grant to a man for his own life, re- 
mainder to him for the lives of y. S. and y. D, though it 
be void as to the remainder, yet it will be good as to the 
eftate for life ; and here, thongh T. N is laft named in the 
habendum., yet it fliall be tranfpofed in conftru£Uon, as if it 
were firft limited. 

As 
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As to the exceptions taken to the verdiii, it v/as faid, Smakt!.* 
that fince the grant/is found to be made to Tl M n)r his pu-HALtew. 
life, it muft be fuppofed that he isftii! living, and the jury 
have not found any title in the leflbr of the plaintiff. 

The court were all of opinion to give judgment for the 
defendant upon the firft argument .of Trinity term ■, but 
upon the importunity of ferjeant Hooper tliev gave him 
leave to fpcak to it again this term, when judgment was 
given for the defendant by the whole court. 

Upon the firft argument Holt chief juftice faid, this mat- 
ter might have been better found ; but though it be not 
found, that 71 is living yet when the jury find a grant 
to him for his life, we muft intend in a fpccia] verdidt, that 
he ftill continues alive, cfpccially tvhen the plaintiff is to 
make out a title to avoid the grant : but it (a) would be 
otherwife in a plea, li^odfuit conce//um pet Pctve/l juiWee. 

We cannot prefume that he is dead, for he being once 
found alive, we muft take him fo to continue, unlefs it 
were exprcftly found, that he is fince dead. 

• 

Holt chief juftice. There is no difference in this cafe as 
to the eftate of the lord, wlio made this grant \ for a lord 
that is feifed in fee of the manor can make no greater eftate 
of any copyhold than for three lives, according to the 
cuftom. Surely a grant for one life is good u^ithin this for three live$, 
cuftom; as where the cuftorn is to grant in fcc-limple, the arp'inyorone 
lord may grant in fee tail without difputc. If the rcllrained * 
finding of the jury were to be taken us the plaintiff’s coun- 
fel iniift, if the lord grant only for one life, it will be void 
but the wwds €t non aliter muft be meant only of the extent 
of the cuftom, and not that the lord is confined to the for- 
mality of a grant for three lives only. The cuftom, that 
the grantees fliall take ficut noniinantnr in charta^ is good. 

When a grant is made to one named in the premifies, ha^ 
hendum to him and his affigns, during his own life and the 
lives of two others, and two cejluys que vies may take in re- 
'mainder by cuftom, though named after the habendum but 
the cuftom is not fo found here. But by the cuftom of fome 
manors, he that is firft named may by furrender defeat the 
eftates of thofe in remainder ; but the cuftom ftiall be con- 
fined to that particular form of furrender in court, and ihall 
, not be extended to a furrender in law by fine, as was adjudged 
in this court, between Zinzan and Talmage^ tempore Car, 

( qmd vide 7 , ^ Jones 142, 143.) Surely in this cafe the grant 
will be good to T. N, for his own lifc> being an eftate within 
the limits of the cuftom, and the naming of tlie other two 
lives will not diminifli his eftate. As for the cafe put upon 

fa) Rtacc, Dal. 101. pi. 34. 1 Mod.' 116. aiMod. 93, D.jcc. Plowd. 31. a. 

M(w. 306. 335. Co. Litt. 41. a. 303, b, Vide a Uv. aio.Xom. Dk. Pkadcr 
C.66. 2d£d. V 0 I. 5, p, 50. ' 
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the ftatute of Elizabeth^ where a leafe is ,made by a bifhop 
for two and twenty years^ it fliall be void in the whole, and 
fliall not be good againft the fucceflbr for one and twenty 
years, becaufe the ftatute ties it up to that form. But if 
the words of the ftatute were, that they might make leafes 
for any number of years not exceeding twenty-one years, if 
a leafe were made for two and twenty years, it would 
ftand good for the one and twenty years. It is very plain, 
that if a grant be made of a copyhold pur auter v/>, that 
upon the death of tenant for life living cejiuy que vie there 
fliall be no occupant, but the (d) lord fhall enter. As 
when there is a tenant for life of a copyhold, the remainder 
for life, and tenant for life commits a forfeiture, the lord 
fliall enter, and not be in the remainder. In this cafe the 
eftate granted is a lefler eftate than a grant to three for 
their lives, which the cuftom admits, I do not fee how 
the lord will be prejudiced by this grant, by the lofe of his 
heriot, as is iiriifted ; for by the cuftom a heriot is due upon 
the death of every tenant dying feifed : fo that although 
the leafe be made pur auter vie^ yet upon the death of 
jT. N. the tenant for life, a heriot will become due, and the 
cuftohi extends to it. 

P^w^Z/juftlce. A grant to one for life, habendum 
and two others for their lives, is good within the cuftom. 
Without doubt there can be no occupant in this cafe, 
for the eftate goes no farther than the cuftom. If by 
the cuftom the lord may grant for three lives, he may 
grant for one life, or for any eftate coming within the 
intent of the cuftom ; then the grant here will be good to 
T. N, for his own life, though it (hould be void as to the 
limitation for the lives of the other two. The heriot will 
be due upon the death of T, if the eftate be good for his 
life, as it is. 

Powys and Gould^ judges, agreed* 

Holt chief juftice. If a man grant a rent out of his lands 
to A. for the life of A (b) fliall not the rent extinguifti if A. 
die? For there wants a grantee, and fo it is here. An 
occupancy is forTup^ing the freehold, but the freehold of 
a copyhold eftate is m the lord, and the tenant has only an 
eftate at will. 

Powell juftice. There is no colour of doubt. It is 
agreed, that the lord majr grant abfolutely to one for life, 
for that will not defeat him of his heriot, which binds all the 
cuftoinary eftates granted with the cuftom ; and then the 
addition for the lives of rfie other two will not hurt the 
grant for his ownlife. 

{^i;VideVaugh.»oi. ». BLCam.26o. {jk) VideCo. b. Vaugh* 

SOX* Com. Dig, £lUtcs« F, s, zd. voL 3. p. 247. ZBlCoau 160. 
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Upon the fecond argument this term jyb/if chief juftice 
faid to ferjeant Hooper^ who argued for the plaintiff, I am 
glad I have heard another argument, becaufe I fuppofe you 
will now be fati^fied. I'he cuftom confills of three parts ; 
I. ’As to the conftitution of the eftate granted, it muft be 
by copy of court-roll : 2. As to the extent of the eftate, it 
muft not be above three lives: 3. As to the manner of the 
eftate, which is different from the conftitution of the law 
by the operation of the cuftom, *uiz. to two or three haben* 
dim fuccejfive ficut nominantur. When a cuftom enables the 
lord to grant for three lives, cannot he grant for one lifcr 
He may without doubt, for it is within the cuftom* The 
cafes cited for the defendant are in point. Where the cuf- 
tom is to grant in fee, yet the lord may grant to one for 
life, with a remainder to another in tail, as in the cafe of 
Stantsn v. Barnes^ i Cro. Eliz. 373. And that is good, 
though the cuftom be to grant an intire eftate in fee-fimple. 
So where the cuftom is to grant for life, a grant durante 
viduitate is good ; as in the cafe of Downs and Hopkins^ r 
Cro. Eliz. 323. though it has a different determination, 
bccaufe it is a lefler eftate, and fo within the cuftom. As 
to the mifehief you pretend, that if T. N, fhould beegme a 
bankrupt, and the commiflioners grant over his eftate, the 
afEgnee fhall have it during the three lives ; fuppofe it had 
been purfuant to the cuftom to three fuccejfive^ and the te- 
nant firft named had become a bankrupt, and the commif- 
fioners affign his eftate, the aflignee is become tenant pur 
auter vie indeed, but no more, and afterwards the afEgnee 
dies during the life of the tenant, that is out of the cuf- 
tom, yet the lord fhall have a beriot upon the death of the 
tenant ; for though theftatute csi James i. makes an alter- 
ation of the eftate, it did not intend to prejudice the lord, 
and when the aflignee is admitted, he becomes tenant ac- 
cording to the original conftitution and tenure of the land. 
Here the grant is only to 71 N, during his life, and the lives 
of the other two, the confequence of which is, that if 71 
die living the cejinysque vies^ fmee there can be no occupant 
of a copyhold eftate, the lord upon his death will have his 
heriot cuftom, and alfo the land ; fo that it will be no in- 
convenience, though the lord has no heriot upon the death 
of the other two, becaufe he has the land itfolf. 

Powell juftice. If any prejudice might happen to the 
lord in this cafe, the grant would be void, but there can be* 
none here. This grant is within the cufton, and is as ex - 
tenfive as a grant to three for their lives, and is not a lefler 
eftate than the cuftom contains, as a grant for his own life 
only would be ; and that diftinguifhes this cafe from the 
cafes cited. T\i^ czk of Venn tcsvA Hotvell^ i Roll 51 1. is 
a ftrong cafe, for if there can be no occupancy, then there 

can 
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SMARTtE can be no prejudice to die lord, butitwill indeed be for his 
PiNKAtiow. upon the death of 'T. N. the other two lives fall 

‘ in to the lord, fo that, though he lofe his heriot upon Aeir 
deaths, it will be no lofs to him. If the cejiuy que vies die 
during the life of T. N. the lord will have no heriot indeed, 
nor ought lie to have any by the cuftom ; for if the grant 
had been to them three, and they two had died during the 
life of T. N. the lord would not have been uititled to any 
heriot, for the cuftom is to have a heriot upon the death 
only of the tenant in pofleffion. This cafe does not differ 
from that of Fenn and Howell : the eftate granted here is 
not greater than the cuftom warrants, but in cfFed- Icfs ; 
becaufe if T. N. die, living the other two, the lord will 
have the whole land. But your cafe upon the bankruptcy 
is fit to be confidered, which is by force of a ftatute made 
fince the refolution of Fenn and Howell's cafe ; but tlie 
c'ommiflioners cannot aflign any other eftate, nor in any 
other manner, than T. H. himfelf had it ; and when T. H. 
dies, the eftate determines, or if the affignee die, fhall not 
the lord have a heriot. 

Holt chief juftice. The lord Ihall not have a heriot upon 
the death of the affignee, but upon the death of the bank- 
rupt. The lo'-d indeed muft admit the affignee, but upon 
the death of the tenant bankrupt, the lord Ihall have his 
heriot, to which he is intitled upon the original admiffion 
of his tenant, and which is faved by the ftatute. 

Serjeant Hoopef, By the affignment of the commiffioners 
which is ufually made to feveral perfons, the whole eftate 
for the three lives is transferred to the allignees by the force 
of the ftatute, which is the eftate the bankrupt had, and 
will continue after his death during the lives of the other 
two. 

Holt chief juftice. If originally the grant be not good 
for longer than his own life, and after his death there can 
be no occupant, fure the ftatute cannot enlarge the eftate 
to the affignees ; quod fuit concejfum per Powell. 

Holt chief juftice. The cuftom is, that the lord fhall 
have a heriot on the-deadi of every tenant in pofleffion; 
now if T. N. dies, living the other cejiuys que vie, the lord 
will have his heriot, and the land too, and that is for his 
benefit. 


Powell 


P owys and Gould judges of the fame opinion. 
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Powell ]uK\ct. If the affignee of the commiffioners took Smartl* 

‘ fern eftate for all the three lives, yet the prejudice thereon to 
the’ lord is too remote to be confidered, but wc ^vill give 
you our opinions upon that. Holt chief juftice agreed. 

Afterwards, at another day, Powell ]\x9i\ct faid, the pfe 
of the bankrupt is not an objeftion in this cafe; it might 
have been made at the time of the refolution of the cafe of 
Venn Howell \ it is at the moft only a remote confi de- 
ration of a prejudice by the lofs of a hcriot on the death of 
the tenant; but the lord in this cafe has a great advantage 
by the coming in of the eftate upon the death of T. N. 

Holt chief juftice. The commiffioners cannot affign a 
greater intereft than the tenant himfclf had, T. N, being te- 
nant pur auter vie ; when he dies, the eftate of tlic allignec 
determines, and the bird nuift have a he; iot upon the death 
of the tenant, and the cuftom is only to have a hcriot upon 
the death of the tenant in poffcft:on ; and although the af- 
fignee comes in by force of the ft.itute; without aiiy admit- 
tance of the lord, as an heir by dclccnt lias the eftate caft 
upon him by the law, yet he nuift be fubjede to the fin^*s and 
fervices due, under pain of forfeiture ot his eftate, for they 
are faved by the llatute. By the ciiftom of fome manors, 
but it is not fo found here, he that is lirft named in the co]iy 
may by furrender deftroy the remainders of the other gran- 
tees; but if the firft tenant purchafe the manor, whereby 
the fervicc is extindf, and the copyhold dcftioyed, yet that 
does not deftroy the eftates of the other two, becaufe it is 
not by a furrender purliiant to the cuftom ; and fo it was ad- 
judged in the common pleas fome^ears ago. Powell agreed 
in omnibus. 

Holt chief juftice. The cafe of the bankrupt is not now 
before us; when that comes to be the cafe, I know not how 
it may happen. Let judgment be entred for the defendant, 
per tot am curiam. 


VoL, IL 
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Gofeoigne and his Wife verf. Ambler. 

Charging aw- (T^ A S E for thcfc words fpoken of the wife, v/z. ‘‘ Yoti 
man with are a whore, and keep a man to lie with you:’* on 

whoredom is not guilty pleaded, verdi<9: for the plaintiff ; and on Mr. fcr- 
^akfng,'*ac-?^ jeant DafnaWs motion in arreft of judgment, it was ftaid 
tionabic/R.acc. till, the court feeming clear) that the words were not 
Str.823, 2T. ailionable. 

R. 473 - 

D* acc. Bh 75V 

Acc. Com. Aftion on the Cafe for Defamatton, F. »o. id. ed. vol. ^ . p. 1 93. Sed Tide 1 1 Mod* 
395. Com* Adion on the Cafe for Defamation. D. 10. ad. cd, vol. i. p. 179. 


White’s Cafe. Ante 959. 

S. C. With the judgment the other way. 3 Salk. 231. 6 Mod. 1?. 

A mandamus A granted to reftore Mr. fVhite to the 

liesto rtftoiea xA office of clcrk of the company of butchers in London^ 
mantotheckrk- ^he court fiid, it was the fame cafe with that of a town- 

ihipof a trad- , , 

ing fraternity, vicir*. 

Vide Com. 

M4ndamus A. B. id ed. .ol. 4 - P* * 0 S- * 09 * 2 T. R. 1 77 - 



Hilary Term 

a AnnjE regiii3e, B. R. 17^3* 


Sutton’s Cafe. 

A Motion was made on behalf of Sutton^ late marlhal Tho^thcmarfhatt 
of the king's bench, againft Southerne the prefent 
niar/hal, who attended the court) to reftore to 

poffeffion of the king's bench prifon, out of which he force, the court 
pretended he was turned with force ; and it v/as infilled, cannot reftore 
the court might do it on motion, becaufe the prifon was the 
prifon of this court) and fo under the more immediate care 
of the court, who would protect it from all force and violence* 

But per curiam this court cannot hold plea of a forcible entry 
on a motion) but button muft apply to the jufticesof peace 
of Surrey^ who on finding ^thc force, may reftore him, or 
clfe he may indict them that turned him out forcibly. The 
motion was denied. 


E 


Carleton verf Mortagh. 

^ S.C. Salk, a68. 3 Salk. 399. 6 Mod. 206. 

RROR on a judgment in the king’s bench, and 
want of an original was affigned for error. I'hc 
defendant pleaded a releafe of errors, but laid no venue 
where the releafe was made. To which the plaintiiV in 
error demurred. And adjudged the plea naught for v/ant 
of venue. And then the plea amounted to a confeffion of 
the error. But the court made a quettion, v/hether they 
could not award a certiorari ad informandum confeientiam cu- 
riacj though the defendant cannot pray it : juft as after in 
nulls ejl erratum pleaded, for the court ought to examine the 
errors ; for if in error a releafe is pleaded and found for 
the plaintiff, yet if there is no error, the court cannot re- 
verfe the judgment ; and if the releafe were found for the 
defendant, a different judgment (i) muft be given, accord- 
ing as the error affigned is fufficient or not ; for if it is a 
good error, the judgment muft be, that the plaint ift* be 
barred of his writ of error, and not that the judgment be 
affirmed; if it is not a good error, the judgment muft be 

S 2 that 


Intr, Mich, % 
Ann. B, R, 

Rot. 76. 
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Tho’ tlie pica of 
a releafe of 
errors is bad, the 
court Will not 
re/verfe the judg- 
ment v/ithout 
examining the 
errors. (<;) S. C. 
6 Mod. XI 3. 

Holt 275. 

(b) Vide poll 
1046. 



joo6 


Hilary Term 2 Annas reglnari. 


Mori agh. 


Cari.eton that the firft judgment be affirmed. And a rule was made 
for hearing counfeT, whether the court fhould grant a cer^ 
tiorari or ^not. The certiorari was aftrrv/ctrds granted, 
Gould^ P o%vy 5 txwA Powell concurring. Holt chief 
juilice dljjcntiente. 


Warnir.;;!; a f.r- 
vHiu lilvjiiily 
tiV'ploycd f>y a 
)Aaf» in his 
trade tint iijs 
ruxdcr ti iWt a 
man's wife no 
moiXi ii, a Tuf- 
ficient warning 
to i he iTiafter. 
Vide Sir. 1214. 


o 


(.^)R.acc. ante 
444. Str. 1214. 
Burr. iJ77- D, 
acc. C Mod. 1 7 f 
Holt 104. 

(/;) 13 . ;jcc. ante 
44.4. vide Holt 
1 04, 


Ethcrington v/^r/.' Parrot. 

S. C. Salk. jiS. Holt. loz. 

N evidence at a trial before Holt chief juffice at 
Guil'ibalU in cafe for gv-odf^ fold and deliverci!, the 
e‘/idence to chaj*ge the defendant was, that the goods were 
took up by the defendant's wile to make her deaths, and 
that they ct)habited together: but on the defendant’s lide it 
was given in evidenre, that his wife was an extravagant 
woman, and ufed to pawn her cloaths for money to buy 
drink, and be drunk; that fl'ie pawned a fu it of cloaths, 
v.'hich coft 7 /. for iL 8 r. and when her huiband redeemed 
them, pawned them again; that at the time of buying 
thefe, fhe had very good cloaths ; that fhc had bought cloaths 
here before, and her hufband had paid for them, but when 
he paid for tliem, he gave notice to the plaintiff's fervant, 
who received the money, that his mafter fhould truft her 
no more, which he promifed not to do* And by Holt chief 
juflice. If a hufband turns away his wife, he gives her 
credit, wlierever fhe goes, and muft {a) pay for necef- 
furies for her; but if fhe runs away from him, he (1) 
fhall not be liable to any of her contra61:s, for it is the co- 
habitation, that is an evidence of the hufband's affent to 
contra(5fs made by his wife for neccffarics. But if the huf- 
band have folcmnly declared his diffent, that fhe (hall not 
be trufted, any perfon, that has notice of this diffent, 
trulls her at his peril after; for the hufband is only liable 
upon account of his own affent to the contrafts of his wife, 
of which affent cohabitation caufes a prefumption ; and 
when he has declared the contrary, there is no longer room 
fur fuch a prefumption. For the wife has no power origi- 
nally to charge her hufband, but is abfolutely under his 
power and government, and muff be content with what he 
providics, and if he does not provide ncceffaries, her reme- 
dy is ill the fpi ritual court. But here were fufficient ne- 
ceffaries provided, and alfo the hufband had forbid any truft- 
ing her, and notice to the defendant’s fervant ufually em- 
ployed by him in his trade, was a good notice to his mafter 
rhe pir.intiff ; and he cannot charge the defendant. There- 
f(jrc he was nonfuited. Holt faid alfo, if a wife takes up 
flks and pawns them, before they are made into cloaths, the 
hufband fhall not be liable for the filks, becaufe they never 
came to his ufe: contra^ if they were made into cloaths, 
and wore by the wife, and then pawned by her. 
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Martin verj, Henrickfon. 

S.C. Salk. 287. Holt 756. 

A t the fittings at Guildhall before Holt chief juftice, in ^ 

cafe for fo negligently managing his fliip, that 't rim 
over the plaintiff’s barge. The plaintiff declared, that he tain an acl ion 
was poffeffcd of a barge laden with divers goods and incr- ag.nniv a pare!- 
chandifes generally, fS'e. The pilot was produced to giy*" caironi Jmci" 
evidence for the defendant. But ///3/t held he was no Vvit- i’n;n.'’.tior. ky;.unfl 
nefs, becaufe he was anfvverable to the* maffer of the ffiip in liccaimot 
an adlion for the dan’rges he fuffer”-' hy his ill management, 
and confcquently for the damages which fliould be recovered k. acc. 
in this adfionagainft the defendant, the fleering thefhip being Burr. 2727. 
hespiovinci , and his management therein the caufc of ^/b *Evi- 

mage to the barge. Secondly, he held the plaintiff could re~ 122. in 
cover no damage for the good?, becaufe the declaration was a deciarar on for 
too general ; but the particular goods ought to have been 
mentioned, as in cafe for burning a houfc ot goods. So this the pluintifi can 
fame term at the fittings at Middlefcx^ in cafe for words recover notliing 
fpoke of a woman per quod flic loft her marriage with 
Holt refufed to let evidence be given of a lofs of marriage fpccifical! 

with anybody, but 7. N. ly what they 

^ ^ were. V:de 

poll. 1410. 

Norris verf. Napper. 


A T the fittings at Mul^lkfix hthre Holt chief juftice, 

on evidence in an adHon for money received to the buys lifs own 
plaintiff’s ufe, the cafe was, that the plaintiff was a foldier hoi ic, and upon 
in .my .lord yh run's regiment of horfe in the defendant’s JaThorLwhe ^ 
troop ; the regiment being commanded for Holland^ the crown makes 
plaintiff and his horfe were fhipped on board a tranfport, » certain allow- 
and in their paffige met with I'uch a ftorm, that by tlie 
working of the fliip the plaintifPs horfe was killed; that f - troopm, .mj 
veral other horfes were loft in the fame ftorm, and tlie queen wh.ch is paid to 
made an allowance of 1 sA por hoifc, for every horfe that I’ . 

was loft, to remount the troopers, which was paid by the 
queen to my lord Arran^ for all the horfes that were loft, and lends thun 
and by him laid out in buying horfes, fifteen of which horfes to tac captain 
were fent to the defendant, to fupply the lofs in his troop ; ^wht[h?rTf 
but before thefe horfes came over the plaintiff was broke, aa> of fueb 
and fo was never remounted ; that when flic plaintiff' came t>‘onper> isbio- 
into the troop he brought in his own horfe. Holt 
juft ice held, that this evidehce maintained the adion ; for wbtt'Jr 


though the captain the defendant did not adually receive the may net 
15/. in money, yet .he received a fatisfadion, which v/as 
monies worth, and the plaiimfr cannot bring trover for the pad .ird rccri 
horfe, becaufe he cannot claim any one of the fifteen horfe*' cd 
in particular, none having been ever delivered to him. Rui ' 


monies worth, and the plaintiff cannot bring trover for the I'-ui ird rccri^^^^ 

t hi’> 
the 

at the counfel’s requeft if was padc a cafe for his furthv. 

S3 confidcration. h®r‘; . 

iiluaerc^ wlio- 
thcr it w.!*; ever 
determined ? 
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Norris 

*u 

Nai’pir. 


confidcration. Holt held alfo in this cafe, that if ad- 
vances money to carry on a caufe, and has a fecurity depo- 
fited in his hands for it, part of which is the thing in de- 
mand, though the refiduc of the fecurity exclufive of this 
is fufficient fecurity for the money, yet he cannot be a wit- 
denceistomend in the caufe, bccaufc he fwfcars to mend his own fc- 

hisfecunty. 

Gilb. Law of Lunty. 

JEvidcnce. 

Title verf. Grevett. 


A man cannot 
be a witnefs, 
where his evd- 


A t the fame fittings at WeJijninJlcr^ in evidence on an 
ejeftment, it was faid by Holt chief juftice, that if a 
tenant at will enters upon a cjuarter, though but oile day, he 
(.7)D.cont. cannot determine his will, but the (i) leflbr may deter- 

fh) D? Lc. ante if in the middle of a 

707. quarter, he (c) lofes that rent. Secondly, a man that con- 

(c)D. acc. ante veys lands may be a witnefs to prove he had no title, be- 
Vide2Bl.C0m. (wearing againft bimfclf, but he is not compel- 

347, * ’ lable to give fuch evidence. 


tJpon a manda- 
mus to fwear in 
two churchwar- 
dens duly defi- 
ed, a return that 
they were not 
duly elected, is 
bad, unlefs it 
(hews that nei- 
ther of them 
was. 

D. acc. arg. 
port, I loo. 

Vide Str. 225. 
ante 5^59. 

Pougl. 7Q. fee 
alfo poll 1379 
and the books 
there cited. 


< Regina ver/, Guife. 

S. C. 3 Salk. S8. and fomewhat differently. 6 Mod* 89, 

A Mandamus was awarded to fwear J. and B, debite elee^ 
tos churchwardens. The return was, that A and J?, 
were not duly eleiled, without faying, nec altquis eorum^ 
and therefore the return was qualhed ; for they mull 
comply with the writ as far as they can, and if A, only was 
duly chofc, he ought to be fworn : as where the parilh chufc 
one, and the parfon the other by the canons, they ought to 
fwear one, and return the fpecial matter as to the other. If 
two be chofen by the parifli by equal voices, when they 
ought to chafe but one, (o that they cannot tell which to 
fwear y fo if the parifli chufe two, where they Ihould chufe 
but one, they may return the fpecial matter. So if the pa- 
rifli is to chufe two, and to prefent them to the parfon, who 
is to chufe one of them, and both fue a mandamus^ they may 
return the fpecial mattery for they cannot tell which to 
fwear# Per curiam, 

ftf) Sed vide 6 Mod. 89. 


Tilly’s Cafe. 

S. C. Salk, 286. 

j^N a trial at bar in the common pleas, on evidence 
this queftion arofe; depofitions had been took in 
chancery in perpeiuam rfl menmiain^ and it happened after- 
wards, that the inheritance of the' land defeended to the 
party, who was fworn as a witnefs, and was party in the 
ejedloient; and the queftion was, whether thefe depofitions 
S' ^ could 
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could be read in the caufe. Trevor cKxci ]\x^\ce feemed to TitLT’$ 
be of opinion, that they ought to be allowed, Jjecaufc it 
was by the aft of God the party was difabled from giving 
evidence, and it was the fame in efFeft, as if he were dcad^ 

Tracy and Blencowe juftices, contra. Thereupon Tracy juf- 
tice came into the king's bench, to afk the judges' opinions, 
whaall agreed, they ought not to be read; for Holt chief 
juftice faid, the intent of fuch depofitions was to perpetuate 
teftimony in cafe the witnefles died, and could not be read 
in any cafe between other parties, till after the witnefs's 
death, who ought to appear and give evidence fo long as he 
lived ; much lefs can they be read in this cafe, where the 
witnefs is a party. And to that Trevor chief juftice of the 
common pleas agreed. 

Tawney’s Cafe. 

S. C. 6 Mod. 97. 

U PON a mandainus direfted to the churchwardens a rate cannot be 
and overfeers of the poor of Llttlefort^ in the ifle of made to mw- 
Ely. The writ fets forth, that Tawney was overfeer of the 5“^^ 
poor of the faid parlfli, and that in the faid parifli there wefe ,0^/ 
feveral poor people, who were ufually maintained by^ and Salk. 53T. 
had relief from, the faid parifli ; that by reafon of fomedif- 
ferences in the parifh, the churchwardens had not agreed to r. ace. Mod. 
make a rate for relief of the poor; that Tawney being 338. fo. 10. 
overfeer, that the poor might not ftarve ; hadfupplied them But where an 
with money for their neceflary relief, of which he had been vinceforthe ^ * 
reimburfed but in part only: that he had given in his ac- parifh, he may 
counts to the parifhioners, who had allowed the fame, but ^ 
yet the churchwardens did refufe to agree to a rate for the ajfd mm- 
reimburfing him, and therefore the writ commands them to buHehimfelfout 
make an affelTment, to reimburfe him the rcfidue of the of the money 
money difburfed by him, and not yet received. To this a 
return was made, that all the parifliioners had not allowed Holt 579.^ fo. 8. 
his accounts, but that feme of them did refufe ; and that acc. s. 
no juftices of the peace had ever allowed the fame, or had 
adjudged that Tavoney did difburfe the faid fiim, or that fo 1252.' Vide 17. 
much was ftill due to him, and therefore, that they could g. z.c. 38. 
not make any rate. In Michaelmas term it was infifted by 
Mr. Weldy that this return is ill. For it is not neceflary, pdlaWctrhg^ 
that all the parifliioners fliould agree to the allowing his ac- and allow fuch 
counts ; but it is fufficient if the majority did, and that flial! ^ ^ 

conclude the reft. And it is not to the purpofe to fay, the Comb.^Vsl^ 
juftices have not allowed the accounts, for the juftices have 479- 
nothing to do with it, when the parifli do allow the account ; 
and the juftices cannot allow any ' thing before a rate * 

made, and after a rate is made by the parifli the juftices are Juit. 34. 43. 
to allow it. And this is not within the claufes of thefta-^^ 7 * 
tute of 45 Eliz. whereby .the late churchwardens and over- 
feers fball be obliged to pay over to the fucceeding officers fo 

S 4 much 
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Tawne v’s 
Cafe. 
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much as is remaining in their hands, to which the concur- 
rence of tlic jiiftices is neceflary; but not in this cafe. It 
was a charitable ri<£t in Tatvney^ and the parifli ought not to 
be cafed tlicrcby, but Sawney now {lands in the place of the 
poor, as to the money he has difburfed for their relief. AvS 
if li? had difburfed money for maintenance of a baftard 
cliild, before any order made by the juflices for the keeping 
it, yet the order fliall have a retrofpedl, and he fhall be rc- 
iinhurfed. 'I'hey ought to have returned in this cafe, that 

there is not fo much due to him as he demands. 

\ 

Mr, Eyrt infiftcd, that the return was good. The majo- 
rity in this cafe {hall not conclude the re{l, but all the pa- 
ri{liioners miifl concur ; becaufe it is not a charge to which 
they are liable at the common law, as to the repairs of a 
bridge, or of the church ; but they are only chargeable to 
the relief of the poor by the {latute of 43 Eli%, by which 
thejuftices have the foie power of allowing the account. 
Taivncy ought to have fued out a mandamus direfled to the 
juftices, commanding them to take the account, and deter- 
mine it, for no rate can be made till that is fettled, and this 
is not* like a rate made for the poor, which is a public and 
vifible thing. This writ is not good, for the overfeer ha$ 
no relief by law in this cafe. The {latute of 43 Eii%^ gives 
tiic juflices no power to re iqibuife an overfeer, for the a£l 
never intenciv*d to give the overfeer power to charge the pa- 
riili with a debt, but he mufl firft raife the money by a rate, 
iind then lay it out; and there is no ncce/Iity, that the juf- 
tii'cs {liould have fucli power to reiinbut fe an overfeer, be- 
tnufo the flatute dcfigned, that the money Oiould be di{biirf- 
C'd ordy a*^ it is railed. And fo was the hiw in other paro- 
cliial c-iHcc s, as in the cafe of conflablcs and fything-mcn, who 
i'-ernre the* Itatute of 13 & 14 Car. c. I 2 .f 18. had no 
p<MV"rto make a rate for the ch.arges tlu'y vi^ere at in con- 
veying vagunts to honfes of correction, Cfc. So before 
tile thraitc <>f 3 4 ly. At.c, la./T 13. the furveyors 

of hightv:n,a had no remedy to rcimburfe thcmfelvcs, for 
the moi^cy iiiey expended in buying gravel and other mate- 
ji.-isa i\/i amciiding the highv/ays ; and 'rhefe wcie much 
bin icr cafe<, for the conflablcs and furveyors before thofe 
{taiuK-r had no power at all to make any rate, but the over- 
f-ers have a jicwer to make a rate before they lay out their 
le.oney; it is a dtfe<fl in the law. The writ does not fliew, 
tliat the money diiburfed by Tawney was expended by him 
for the relief of fuch poor as wanted it that year he was over- 
fed, fo that for ought appears, he laid out the money 
for the rdief of fuch poor as had fubfifted before his 
time without his help, Bcildes, if he could have any re- 
lief in this cafe, he ought to have profecuted it prefent- 
ly, and nor to lie Hill fo long as five years after. Per- 
haps the perfons, that are now to be charged, were not then 
fiihabitantsi 4uid paid to the poor of another pariih. You 

will 
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will not allow rcftitution to be awarded on a forcible entry Tawnf.^’i 

after three years, as was adjudged in this court, In the cafe 

of the King V. Harris. Tr. 1 1 W. 3. ante 440. 'Fhe writ 

is not good as to the form of it, for it ought to command 

the over feers, i^c. to raife a certain fum, and not to leave 

it to their diferetions, to raife what they think fit. 

Mr. TPW.. If the inhabitants are not concerned In this 
matter, then their confent is not iicccfiary ; but here they 
hiive approved die account, and confrnted to the rate. 

Trijuney denTiiKicd his morj^ y of the pari In from time to 
time, and fo it is alleged in tire writ, arid it is to his pre- 
judice, that it was not pan* bef in*. I'hc parifhioners are 
liable by the fiafure of 43 luiz. to pay for the relief of the 
poor, but they wen* ri(‘. iiahie to pay any thing in the cafe 
of vagraiicS before iLe ii.ituie of 13 o'" 14 C^ir. 2. nor in the 
cafe of finveyors bt'f(/re ih" fialute 3 ‘J’ 4 IV. Uf M. 'J'he 
words of the writ rcflrain the money to be difburfed for the 
rediefofthe poor cf hr-, time; the writ imports a certain 
fum, for tlie remaining debt is certain. 

H'dl chief jufticc. I'hc queftion in this cafe is, how the 
law now fiands ? 'I'hc ftatute of 43 directs a^loncthod foi* 
the relief of the poor, by way of rate made by the officers 
with cenfent of the parifii loners ; but here Tinuncy has dif- 
buifed his money without any rate : can he do thus W'ithout 
any rate ? He cannot dilburfe what money he thinks fit, the 
fiatute never intended to give the bverfeers fuch an autho- 
rity ; for then they might difpofe of the parifli money of their New pewr come 
own head, as they plcafcd. Suppofing that new poor hap- ^ 
pen to come into a pardh after a rate made, the parlfhion- ,na![/ a^n. ^ 
ers muft make anew rate tofupply them. 'Fhe jiifticcs have lart- muft he 
a fuperintendency by the aft ns to poor rates, and you muft niaHe to luppiy 
purllic the method appointed by the aft. It is hard indeed 
he ftiould not be rc-imburfeJ, but he cannot claim it of 
right, becaufe he has not purfued the method of the 
flatatc. 


Mr. IVi'II. It cannot be material, whether the rate be 
made before, or after the money expended, if the pariftt 
agree to it ; and then it muft be ligned by the juftices, who 
have power to relieve any one that is aggrieved on appeal, 
and the overfeers can raife no more after the money laid 
out, than if the rate had been made before. 

Holt chief jnftice. The rate muft be made for relief of 
the pcjor, and not to rc-imburfe the overfeers ; though if 
they have laid out money before, they may rc-inilnirfe 
themfelves out of the money levied upon fuch rate. You 
muft give up your account to the juftices, to brljig this 
yvithin the equity of the ftatute, tliat fo it may appear to 
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Tawmy’s 

Caie. 


them, you arc intitled to a rate. It is not material indeed, 
whether the money be difburfed before, or after a rate made ; 
but then you mirt]: i*iife money by a rate for the relief of 
the poor, and not to re-imburfe yourfelf. 7"he overfeers 
ca|i!K>t charge the paiiili with what fums they pleafe. The 
flatutc floes nv;t pivfcribe ^ particular method, as to the 
niaintcnancc of baftartls. 


lift ice. I would help you if I could. You laid 
out vour money at ) '^ur peril, for you cannot difpofe of the 
p.ii ilh n.oney as )'ou pleafe. And on fudden accidents, if 
an ovcrfecr (iiftjurfe money, he depends on the parifh, but 
he cannot compel them to re-^imbtirfc him. The rate is 
not good, though the parifti agree to it, till the juftices 
approve it, nor is it leviable before. You fhould have com- 
plained before to the juftices. If any of the parilhioners 
oppofe it, it cannot be made, and it is no rate till confirm- 
ed by the juftices, and I doubt the defect is there. 

Holt chief juftice. If a rate be made, and accidents 
happen, which raifc the ncccftary fum higher, no doubt but 
the overfeers may difhurfe fo rmuP r^s ihe rate fills (hort, 
and then niike a new rate for relief of t! .j poor, but not to 
r('-imbrrfe themlelves ; and they muH iH>t be iheir own 
indices in that ca^e, but ought to apply to the juftices, who 
will certunily c.-nfirm Inch rate. Taw?uy ft)(>uld have made 
ilch a rare, v/hilft he continued inhisoificcj the juftices 
are iniiufted wuth that matter, but if they had relufed to 
and allow fuch rate, you fliould have have a mandamus 
ccminanding them to do it as ulual. 

Fovjys juftice agreed, Gfl«/c/ juftice agreed. You are not 
obliged to dllburfe your money, before you receive the pa- 
rifh v.\c:y:y. It is an ufual thing indeed, but if you do fo, 
\ou mult take care to make a rate for relief of the poor, 
;;r:J £:et it alli'wed by the juftices, and thereupon levy the 
monVy, and rc-imburfe yourfelf. 

Pozve/l]iii\ ice. It feems you have had a mandamus already to 
the jiiflices, but it was too foon, bccaufe no rate v;as made 
hy the pariih ; for thi're muft be a preparatory rate to beap- 
pjoved by tlie juftices. But you fay, the parifh turned 
y'c/ivnry cut of his office before his time was expired. 

Holt chief juftice. 7'hen he muft bring his adlion. We 
v. iil {cc ro hold you to a good ?nandamus : it is a compaf- 
f » iia^c cafe, but you muft be relieved in another manner 
tlv^i by this mandanms* 

This cafe was fpohen to again that term. And Mr. Pa^e 
snf lied, that this mandamus lies within the meaning of the 

ftatutc 
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ftatute of 43 EUz. for it will take 311 ay the whole efFeft of TAwwuv'i 

the aft, if it (hall be intended^ that the overieers fhall not 

lay out any money for relict of the poor, till it be raifedj 

for then the poor might ftarve before any money levied, and 

fo the ftatute would make no provifion for the relief of the 

poor. See Dalton’s JuJi. 153. On the other fide Mr. P^r- 

ker faid, thp ftatute does not extend to this cafe. There is 

no remedy for him, to re-imburfe himfelf, after his year is 

put. It js too late to purfue this writ now after fo long a 

diftance of time, i^c, much to the fame effeft with Mr. 

Eyre. 

/ftf/r chief juftice. The opIniMi is, whether we can re- 
lieve him now, when he has neglefted to make ufe of the 
power he had to help himfelf. There is no neceffity that Church warden* 
he ftiould pay money out of his jwcket, for the churchwar- ^ith^tlw^cOT 
dens and pverfeers with the confirmation of the jufticcs finnaticnofthe 
may order a fum of money to be levied for the relief of the juftic'-c may 

poor without the concurrence of the parifti. You flioi'ld f J** 

f j.j- *- T r Of levad for the 

have made a rate during your own time. 1 cannot fee any poor v ithout the 

foundation for us to grant thin mandamus. The law has concwirtnceof 

preferibed a particular method, and we cannot alter the law, , 

nor prevent the inconveniencies. bhall we relieve a man, 

tliat trufts when he need^ not ? 

Pwr//juftice. We cannot take notice of the ufiige in 
any county ; we are now upon the conftruftion of an aft 
of parliament. This mandamus is very extraordinary, and 
fol thought when it was granted. You Oiould have appli- 
ed to the juftices during your office. You laid out your 
money at your peril. 

Pflwyr and G’ui/W juftices agreed. 

Holt chief jufticc. If an overfeer lays out money for the 
relief of the poor, and then a rate is made after the fame 
proportion, he may re-imburfe himfelf; but here he has 
elapfed his time. Let the writ be quaflied, per totam curiam, 

Regina verf. Jones. 

S« C. Salk. 379. 6 Mod. 105. 

M r. Parker moved to qualh an indiftment. It is, that R. acc. Str. 

the defendant came to J. D. and pretended to yid* 

befentto him by 7 . S. to receive, 20/. for his ufe; where- 
as y. S. did not lend him. This is no crime, and he has 
remedy by aftion. 1 i i. ;o < 

Holt chief juftice. It is no crime unlefs became wit)/' 
falfe tokens. Shall we indift one man for making a foci of 
another ? Let him bring his aftion. P^fZ/juftice agreed, 

Qualh it ntji, ‘ ' , 
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Jntr. Mich. 2 
Ann. B. R. Ret. 
333 * 

An allegation 
that a party 
lufccpxt fuperfe 
oi(imeni mihta-. 
rem, implies 
that ht was 
made a knight 
batchelor. vide 
ante 8 59 . on a 
diJatoi y plea in 
reCpedl ot Ibmc 
matter apjiKing 
to the peifonof 
oncol'thcparlkb, 
there cited. 


A woman may 
bo governefb i'fa 
worhlicufo. vide 
J T. K. 395 . 


Nutt verj. Mills. 

S. C. 6 Mod. 105 . Salk. 6 . Pleadings poll vol, 3 . p. * 9 . 

I N an aftion of debr, the defendant pleaded in abate • 
ment, quod ante exhihitionem billae qtterens fufeepit fuper je 
Qtdhicm milhircm^ ctjain tnilrs exijlit. To which the plain- 
tiff' demurred ; becaufe as it was faid, the plea is uncer- 
tain, iniifinuch as it did not appear what fort of knight the 
plaintiff* was created ; he might be a knight of the garter> 
or a knight of Malta^ but per curiam^ ordo militaris is 
certain enough, l^hen it was faid, that there was no venue 
laid, where the plainlifF fufeepit ordinenu 

fuch matter may be ft ated without .avenue, D, acc. 853 . apdfecthe bookie 

Holt chief jufticc. There needs none, becaufe the plea 
going to the perfon, it fhall be tried where the adion is laid. 
Uy the demurrer the plaintiff' has confelfed himfelf a knight. 

A Woman was appointed by the jufliccs to be a gover- 
nor of a workhoufe at Chelmsford in E[fex 5 and Mr. 
Parker *moveJ to quafli the order, bet'aufe it was an office 
not fuitable to her fex. But per juffice and the court, 

utfetiie Holt chief jufficc, it is a good appointment, and fhe 
in.tv acf by a deputy. My lady Broughton was keeper of the 
gatchouie. 3 Keh, 32. 


Bezaliel Knight’s cafe. 


Jf a dcifno'.int 

pic.id'' ;i ivi, ao- 
mcr, .Vi'/.ltlie 
pbiiUift' whhout 
(hfconrmirng 
Iful aHu'n 
br.ngs .iiioth^r 
jKVj.nft IVin hy 
his ri gilt name 
Inr tiic fame 
caufc, he may 


S. C. Salk. 329 . Holt 255 , 

A n ad Ion was bi ought againft him by a wrong name, 
:ui>i he pleaded it in abatement. Tiiereupon without 
mo'.r the plaintiff* declared againft him de novo by his right 
n irne, :\nd he pleaded tliat adion penderrt, fsfe. for the 
pldini iu ouglit to have difeontinued his firft adion. And Holt 
c'lief jufficc laid, it was too late to do it now, becaufe the 
ChKonLinuance only relates to the time of its being entred 
une n the rcccid ; fo that if the plaintiff" fliould novv^ enter 


pl:adth;‘ pvn- reply nul ticl record^ it (<?) would be againft him, 

l^-caufe it was a record at the time of the pica pleaded; and 
j! inabatL.n'nt. it is not like ihe revcrfi^ a judgment, or outlawry on a 
s.c. 3 Salk. v/rit or error, which avoids the record ab initios fo that on 
-Vmi Mic pbi.nriff ^i^d record^ if the judgment be-reverfed before the day 
c.'irnct avoid ihe given to bring In the record, it is fufficient. 


of luch 


p’-a by tT.tiring a difcotninuancp lo the firft a^>ion. R. acc, ante 274. A difcontinuance only 
0T)tratcb from tht time vvd^en jt entered. R. acc, ante 274* Vide Doftrina Placitandi 67, 68, 
{a) Acc. ante 274. ji) Acc. ante 274. 


Emerton 
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. Emerton verj. Selby, ferjeant at law. 

S. C. Salk. 169. 6 Mod. 114. Holt. 174. 

I N replevin the defendant juftifics the talcing damage f, a- A claim of com- 
fant in his freehold. The plaintifF in bar fays, he is S“™„"Lid*cou- 
feifed of a cottage, and preferibes for common in the dc- chant on a cot- 
fendant’s land for all his cattle levant and coiichant) as ap- ‘s fi-'o'i-. 
pendant to his cottage : the defendant demurred. vi.'ugii'.' 

V 2 Brown!, toi. Cc. LItt. 5 * 73 ^* 

Mr. Page. A man cannot preferibe for common for his 
cattle levant and couchant upon his cottage, for that cannot 
be ; for there is no land belonging to a cottage, as there 
is to a meffuage or hoiifc. But per Holt chief juflice i:t 
curianiy it is a good prefeription. 

Powell ] m^XCZ. a cottage containeth a curtilage, and fo 
there may be a levancy and coucharicy upon a cottage, 
and it has been fo fettled. There is no difference between 
a meffuage and cottage as to this matter. ^Fhe flatute de 
eiKtentis jnarierit fiys, a cottage contains a curtilage. If 
there be four acres laid to it, it is a lawful cottage within 
the ftatute of 31 £ 11 %. c. 7. We will fuppofe that a cot- 4tdw. i. 4. 
tage has at leali a court to it. 

I N trefpafs, affault and battery, if the plaintifF lay the Acc. ante T20, 
aflault one day, and the defendant pleads a fpecial ' 

ter that juft ifies at another dav, whereby the day bccotncs 
material, the plaintift may reply an aftault at another d; y; nc. 
and it is no depaiture, although it has been otherwife held, 
for the day is jiot material, and the plaintifF may maintain 
his count, //(?// chief juftice. 

• Walden V. Holman. 

T he plaintiff declared againft the defendant by the ^licJ l»>- 

name of ^Johns who pleaded in abatement, that he : 

was baptized by the name Benjamin^ abfque boc^ quod idem 
^Johannes was ever known by the name of John\ and the licv a;, bapt./cd 
j)laintifF demurred generally, ^ 

que lioc quod idem Johannes was ever known by the name of Johj>, the plea Is .S. C. 6 Mod. 1 1.^. , 
bad. Vide port 1 1 78. 1 Lutw. lo. And fliallbeovcr-ruicd on a t^cneral dennn 1 cr. 

Holt chief juffice. Matters of form mayi%e taken ad- An exception 
vantage of on a general demurrer, when the plea only goes 
in abatement; for the ftatute of only means, ‘that 

matters of forms in pleas which go to the adfion Ihall be abarn“nt ona 
helped on a general demurrer. So here, the plea is ill in g‘”«aldcm>ir- 
form, for it \% abfque htCy quod idem Johannesy i^c. which is "iej 
a confelTion of his name to be fo, and makes the fubfe- m!.n"’ti«uhc 

, , , defendant was 

kn.wm by a different name than that mentioned in the declaration, a traverfe that he was ever 
known by the name in the declaration ia proper. S. C. 6 Mod. 1 14. Saih. 6. Holt. 45 1. 

quent 
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Walden quent matter repugnant; and by this traverfe the defen- 
Holman daiit has waved the matter that went before, of his being 

baptized by the name of Benjamin^ and has made the ‘tra- 
vel fe the fubftance of his pica. 

juftice. This plea is good in fubftance, and then 
will an immaterial traverfe hurt it ? * 

A 

Holt chief juftice. It is a good traverfe, but informal | 
for the plaintiff may take iflue on it ; and in this cafe, fmcc 
the defendant has not relied on the plea of baptifm, the tra- 
verfe is become material: 


Powell juftice. I think the traverfe is immaterial, for a 
man can have but one name of baptifm ; and the defendant 
has alleged that matter fufficiently, and it will not be hurt 
by tne traverfe. 

Holt chief juftice. The matter of the baptiim would 
have been a good pica of itfelf, for it implies a negative, 
that he might have concluded with it, and relied upon it, 
without faying that he was never called or known by 
other name, for he can have no other Chrijiian naipe. Thi» 
pica is only dilatory, and not to the merits. 

Let the defendant anfwer over, pr curiam* 


CrolTe verf. Bilfon. 

S. C. Salk. 3. Pleadings LiU. Ent. 351. Giib. on DiilrciTes 290* 


Intr. Trin. a 
Ann. B R. 

Rot. 146. 

The pica of prl- T TP ON a writ of error in replevin out of the common 
fcicnauterlicu ^ plcas the plaintiff declares of the taking his mare 
^icaded^in abate Hardln^Jiotif in comitatu NorthampioHy in quodam hoi 
mtntonly. s, c* Undem vocato the king’s highway. The defendant pleaded 
‘ after this manner : et praediSius j . B. vmitj et defendit vim 

etinjuriam^ quando, et ut baflivus preh’onoThabilis Willielmi 
domini Lempftcr bene cognofeit captionem equacy Wr. in quodam 
loco vocato the queen’s highway, et ^ r. and fays it was 

the freehold of the lord Lempjlevy and avows the taking there 
iepWmTvXs" damage feafant \ abfque hoc^ quod praediJtus J. B. equam prae^ 
the caption in a- dl6la?n m quodam loco vocato the king’s highway cepTff^prout 

thatTt^was^ his narravit ; et hoc paratus eji veru 

Letdiold7and*^ Undie^etit judicium, et retornum equae praedklae ft\n 

To which the plaintiff comes and fays, quod 


6 Mod. 1 02. 
Holt 627. R. 
Cent. Biilly- 
thorpcc*. Tur- 
ner, Barnes, 4 
Ed. 3q(. If 
the defendant in 


that the thing adjudicari, 
ma'” y* ^^P^tonem equae praedi^ae jujle cognofeert 

tra^rfes the caption in the place mentioned in the declaration, and concludes with praying judg- 
meat and a return, this is a plea in bar. Vid. ante 593. 1 he defendant in replevin need not pray 
damages either upon an avowry or a plea. S. C. 6 Mod. ic2. Holt 6x7* If the defendant pleads 
in bar, and demurs to the replication in abatement, the plaintiff may join in demurrer, and if tho 
demurrer is over-ruled he (hall have final judgment. Where the defendant pleads in bar, and de« 
tnurs to the replication, if the conclufion of the demurrer is, wherefore as before he prays judg- 
'inent, and that the declaration may be quafhed, the words and that the declaration may 1^ 
quaihed'* are Airplufage, and (he demurrer ic a dtmiunr in bar. $• C. 6 Mod. lox. 

non 
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non debet i quia dicity quod ipfe cepit equam in praediiio loco Cross* 
tunc vocato th<t king’s highway, prout, i^c. et hocpetity quod 
inqiBratur per patriam. The defendant demurs thereto in 
this manner: ^odplacitum replicando pla citatum non ejlfuf^ 

^ciens in lege ad narrationem fuam praeditiam manutenendun:^ 
a^ide utprius petit judicium^ ct quod narratio praedkia cujjetur. 

The plaintiff joins in demurrer thus : Ex quo ipfe fuj/icicn--^ 
tern materiam in lege ad ipfum S. aSlioncm et narratiGrwm fuas 
pmnutenendum fupcrius allegavit^ petit judicium rt dainna. 

Whereupon judgment was given for the phintiiF in the 
common pleas, and it was entered thus : ^lia mdt lur jvjH^ 
ciariuy quodplacitumpraediBi S, Q fuperius replicando placita- 
tum^ fifpuiens in lege exijiit ad narrationem fuam praedkfam 
manutenendum^ prout praediSlus S. C, fuperiiis allegavlty ^r. 
and fo final judgment was entered. Upon this judgment a 
writ of error was brought in this court. I'he matter upon 
the plea was debated in the common pleas, where the court 
were of opinion, that the f)lca was made a pica in bar by 
the conclufion, and that therefore the replication was pro- 
per.'*^ In Michaelmas tQvm 2 Annae reginae^ it was urged by 
Mr. Salkeld (or tho: plaintiff in error. He infifted, that the 
plejt was only in abatement, and that therefore thc.judg- 
itient ought to have been only, quod ulterius refpondeat^ and 
not final. He faid, the matter of the plea is only on the 
place, and the cognizance of the t 2 idng da? 7 iage feafa 7 it in 
.his frieehold is no parcel of the plea, but only added to in- 
title him to a return j which the defendant in replevin has a 
tight to do, being an adFor as well as the plaintiff'. He f 

cited the cafe of Butcher v. Porter^ HiL 4 IV, ^ M. B, R, pkVcl^^Iopcrcy 
where in replevin the defendant pleaded property in a ^‘■‘artraiKcrm 
ftranger in abatement i and could not have return, ^ecaufc 
he had made no cognizance. But it would have been return, unUfs ht 
tq|lherwife> if he had pleaded property in himfelf, which is niak\ s co^ni- 
aldmitted by a demurrer, and thereby the propeity of the 
cattle is quite diveft^ out of the plaintiff. Whenfoever the tiiVboiktthcre 
defendant pleaS? mlitter<, that goes not, to the action, but in citcJ ; hut con* 
abatement only, aji prifel en outer lieu^ he can have no re- plead 

turn without making cognizance. In this cafe the matter ^ 

does not make the plea an intire cognizance but the 
matter, as to the taking en outer //>«, and the cogni- 

is not traverf- f 

t) Edw. 4. 14. Helev. titty Pafeh. 2 W goes not to the 
£. E. in replevin, the defendant pleads, that he took the action in ab<)te- 
caede en auter lieuy and made cognizance for rent arrear ; 
and the plaintrft traverfed, that any ,rcnt was arrear j with- he unnot hak 
out ikying any thing to the place $ and the defendant dc- a return without 
diurred ; and it was held a difcontinuance becaufe the cog- 
nizance was not traverfable. See the cafe of TVatts and com!pie'adcr. 
Hagdeny "^Cro, Although in this cafe the cognizance 3 K,. 13 id. 

is incorporated with, and made part of the plea, whereas it S* P' 
Aould have been diftio^i and ibould have ceoie after the 

pleaj 
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Crossk plea ; yet that is only a difTerenee in form, and the plains 

Bilson* fhould have demurred to it; but yet that does not make 
the cognizance traverfable^ 'Fhe conclufion of this^lea is 
not in bar, it is only, unde petit judicium^ generally ; where- 
as the conclufion of a plea in bar, is unde petit judidum^y ft 
priiediHu^ querens, aBionem fua7n verfin etim habere debeat. And 
It is the fame in replevin, as in all other actions. And when 
it is faid, et retornum cqiiac^ that makes no diUbrence, for he 
docs not pray return as defendant, but as a£tor, and con- 
i'cc]ucntly no part of the plea. He admitted, that if a man 
pleads matter in abatement, and' concludes in bar, judg- 
ment final ouglit to be given : but this is only in abatement, 
for the petit judicium without more does not make it a plea 
in bar, and here is no prayer of damages. If a man plead 
matter in bai, and conclude in abatement, yet it is a plea 
in bar, and it is not made a p]r*a in abatement by the con- 
'•,6 H. 6, iS. a. 37 2^4- a. but judgment final fhall be 

given ; bccaiife if the plaintiff has no caufe of adlion, he 
ought not to bring any writ ; but when a man pleads matter 
in abatement, and concludes in bar, in that cafe judgment 
final fhall be given ; bccaufc by his concluding in bar, the 
defendant admits the plaintiff’s writ to be good. 1 8 Hen. 6. 
27, 28. 32 HcJt. 6. 17. b. 36 Hen. 6. 18. 22 Hen. 6. 53 b. 
Aledlna v. Stanton^ Pafeh. 12 JVill. 3. B. R. Salk. 210. 
ante 593. 

Ilo/f chief juflicc. In that cafe we did not determine, 
that judgment final ought to be given ; but we agreed, that 
if a f'elpondes oujler were awarded, it would be no error af- 
figiiabie by the defendant, becaufc his advantage. 

On the other fide it was infilled by Mr. PengcUf^ that 
judgment final was well given in this cafe, and ought to be 
aiFirmcd. He did not cite cafes to prove, that the con- 
' cluiion of a plea in abatement as in bar makes it a pica in 
bar, bccaufe Mr. Salkeld had admitted it. But fee thefe 
cafes to that purpofe. Bra. Pleader 14. 35 Hen. 6. 12. 
Bro. Brief 247. 36 Hen. 6- 18. a. per Littleton. Allen 17, 

isS, 65, 66. Burden v. Ferras. i Sid. 189, 190. Upright 
V. Bright. I Sid, 190. Ifum et alii v. Hitchcock. 3 Cro. 
202. "Putt y. Nofworthy. i Ventr. 135, 136, 137. 2 ft^eble 
795. Kempy. Andrews. 3 Lev. 290, 29J. Andinfuch 
calcs judgment final is always given, and not only a refpon- 
des oujler. (See Bro. AJft%e 146. 9 Aft. 23. Onely y. Fontleroy. 
Mo. 692.) So likewffc when a plea begins in bar, though 
the matter be in abatement only, and it concludes in abate- 
ment, yet it is made a plea in bar, and judgment final fhall 
be given; as Green v. Cole, i Lev. 311, 312. 3 Kebm 

181. 3 Lev. 223. Sir Oliver ButlePs cafe.' 3 Lev^ 
221, 223. 17 Edw ^ 3. 59. pn 58, Bdker v. Bertsford* 
3 Keblc 1 8 1. 


As 
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As tothe form of the plea in this ofe^he faid^ it was made Crosse 
ft plea in bar^ though the matter of it be only in abatement, bil^on* 
For tfic defendant having incorporated the oognifance yith 
the plea, and joined them both together, and having made 
but one conclulion to both, he has made the whole one in- 
tire plea, and the conclufion in bar goes 'to the place, as 
>vell as toihe cognifance ; for if it do not^ the plea as to the 
place w 2 ^ be left without any conclufion at all. But the 
defendant ^ught to have concluded his pica, as t6 the place, 
unde petit judicium de brevi^ or de narratione^ and t’len have 
made a diftindt cognifance, et pro returno kabendc^ (Jc, or 
elfe, when he joins both together, he ought to hdve con-^ 
eluded in abatement to the whole, unde petit judicium de 
brevi^ or narratione. And fo are all tjje precedents, Rr^/i, 

Replevin^ en outer lieu^ 554, 555, 556. AJ})ion 475. Hearn 
764, 765, 766, 707. Thompjon 274. l rcjitr. 127. 41 
Edw. 3, 4. p. 7. 9 Edtv. 4. 41. p, 25. I Hen. 7. 21. 

/>. 10, II. 12 Hen. 7. 4. p. 3. 9 Ediv. 4. 6^. a. 61. a. 

And in this cafe, although the defendant ha^‘*f)iot made his 
conclufion as full and large as theufual conclufion is, fcillcet.^ 
unde petit judicium.^ fi pracdiElm querens attioncm juam verfus 
eurn habere dcheat.^ but generally, unde petit judicium^ ypt that 
is a good conclufion in bar> and mull be fo intended ; and 
if the defendant would have it taken only in abatement, he 
ought to have applied it, and have added 
or de narratione. And the common conclufion of every 
aVowry or cognifance in bar is as this cafe, fciUcct.^ petit ju- 
dUium et retornum averioruniy and the commencement of the 
plea here is the fame with an avowry or cognifance. As 
1 Saund. 187, 191, 194, 347, 348, 349. 2 Sound. 194, 

^ 97 ? 283, 284, 310, 314. 2 Ventr. 131, 133, 145, 148, 

210, 211, 212, 224, 225, 226,. 227. Co. Intr. Replevin 
575 > 576) 578. 583- Roji. Replevin 561, 562, 558, 559. 

And although in this cafe the defendant has not prayed da- 
mages, as is done in thofe cafes, yet that will n.ake no 
alteration in the plea, nor make it lefs'a pica in bar, becaufe 
at the common law the defendant in replevin did not recover 
any damages, but they are given by the ftatutes, 7 H. 8. 
c. 4. 21 H. 8. e. 19, yet fince thofe ftatutes the defendant 
may waive the prayer of damages, and the plea will ftand 
compleatj, as at common law. He infixed farthter, that 
the manneir of joining in demurrer, though it be infotmal, 
vet it will not hurt the plaintiff ; for though the defendant 
has demurred in abatement, the plain^jF has joined in de- 
murrer in bar, and thereby the whole matter being brought 
before the court, the court ought to give a final judgment ; 
and the manner of the defendant’s demurrer lhall ncrt alter • 
the 'Judgment ©f the eourt: as is adjudged in Sir Oliver 
flvtuei cafe, I Zw. aa j, *123. Ruttv. Nofivorthy. i Vent. 

* 3 S> i 3 h> t 37 > 795 - ^A«Ws cafe, cited 3 Keble 

181. (but it fceilis that cafe is not truly cited fhere, for the 
Voi.II. T . " cafe 
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caje is otherwife reported in Allen 17, 18.) Fojier '^^i^ack-' 
Jhn^ fioK $6. ^ 

iSi?// chief juftice- The plcacf prifelen auterlieu isapfea 
in aharement, and no plea in bar 5 and therefore being 
pleaded in bar> as it is in this cafe, it is iH. The defendant 
ought to have begun as is ufual in abatemcn(^ and hav'c 
et petit judicium de brevij or de and then 

made cognifance diftindfly, et pro retorno hal>enA^\ or have 
faid, petit judicium de narrationey ac etiam petit retdrnumy lA c, 
and that would have been good. Here the defendant has 
concluded in bar upon the whole plea, as well upon the 
matter of cognifance, as upon the' traverfe of the place ; 
and he need not pray damages, becaufe they arc given by the 
ftatute. By this conclufion the defendant has waived the 
hrft part of His plea, and his traverfe as to the" place ; and 
being in bary it goes to the matter of the cognifance. When 
matter df iibatement is pleaded in bar, it is ill, and judgment 
final ouglit% be given. 

juft ice. The conclufion is in bar, and judgment 
final, ought to be given. The defendant fhould have con- 
cluded his plea as to the place, et petit judicium de hrevi or de 
tiarrationey ’ecoA have made cognifance fevcrally. 
This pica is as much in bar, as an avowry cam be; the de- 
fendant in the beginning of his plea makes cognifance, 
whereas he Ought to begin and pray judgment of the writ or 
Count, and to nave concluded in the fame manrter. 

And accordingly the judgment wasa&rmed nifi caufoy (Ac. 
per toiam curia^ru 

The laft day of Michaelmas term Mr. Salkeld came to 
fticw caufe upon the rule. And he infifted, that the judg- 
ment ought to be reverfed upon other errors. He faid, that 
the whole fuit was difeontinued, for admitting the plea to 
be in bar, and as a cognifance, and fo the replication in 
bar likewife; then, when the defendant comes, and de- 
murs in abatement, that is a* difeonti nuance; for all the 
proceedings before being in barj there is nothing to relate 
to it; and the plaintiff fhould not have joined in demurrer as 
he has done in bar; but ftiduld have taken his judgment by 
nil dich for want of an anfwer. The conclufioSiMakes the 
plea, and want of a conclufion, or a mifconclufion, is the 
fame ; and both make difcontinuance. And fo was it re- 
folvcd in this court, between Carter and Davisy Pafch, 3 
JVilL (A Mat. SdlL 218. In cafe the plaintiff declares on 
2.n indebitatus ajfumpftty mi z quantum meruit \ the defendant, 
as to the'firft Count pXgaA^ non ajumpjity and pleads a m^ter 
A demurrer in in abatement as to the fetpnd count; the plaintifF otcs 

ibatement'S;^ ^ abatement 

vstfltns a dUi^tmuancc. R. acc, aiuc 393. Salk« 2tS. pi a. $ay« 4.6. ^ 338. poR 1054. 

he 
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he demurs, qua placitum minus fufficuns in lege exijiitad ip^ 
fum ab atVmie fua praecludendum \ aqd the defendaii||S| joined 
iri demurrer, and it was held a difcontinuancc^ Hut far- 
ther he faid, there is no final judgment givens for it is ac- 
cording to the defendant’s demurrer, fctlicet^ quod placitum 
repUcando placitatum fitfficiens eji in lege^ ad narratlonem fuam 
manutenendum-i and not ad atlionern mannUnendum^i as it 
ought to be ; fo that the judgment is only in abatementt 
and not in bar. 

Mr. Broderick of the fam^ fide infifted on tlie fiime mut- 
ter, and faid, that the court cannot give judgment to af- 
firm the former judgment; but ought to award a rcpleadcr» 
Hereupon the laft rule was difeharged, and the matter ad** 
journed to be fpoken to again the next term. 

In Hilary ttrtsx Mr. Broderick infifted, that this plea miift 
be taken as a compleat cognifance in bar, and not in abate- 
ment, and then there is nothing to fupport the judgment 
as given; for here is no replication, as is fuppofed, and as 
it would be in other actions, but it is a bar of the defend- 
ant’s cognifance; and therefore both in the demurrer, *and 
in the judgment, it ought not to be as it is, quod placitum re-* 
pUcando placitatu?n^ h\it quod placitum in barra cognitionis 
placitatum. For when the defendant pleads a plea in bar, he 
begins, quod querens adiionem fuam habere non debet-i and a re- 
plication is, quod ipfe ah abtione fua habenda praecludi non dchet*, 
but the beginning of a cognifance in replevin is, bene cog- 
nofeit ^caption cm avcrioruniy and then, when the plaintiff 
‘ comes, and fays, quod captionem jujte cognofeere non dehet^ 
that is aibar to the cognilance, but not a replication. Here 
is a difcontinuancc, and the court can give no judgment 
but to replead; for a demurrer, as an iftue, muft comprife 
the whole matter in plea, and if any part be omitted, it is 
a difcontinuancc, bec;.ufc the whole matter is not brought 
before the court. As in the cafe of yobnjlon and Turner^ 
Telv. 5, 6. (See Teh. 137, 138,) And in this cafe here 
is not a fufficlent confelfion of the plaintiff’s atSf ion by the 
defendant’s demurrer, upon which the plaintiff ought to have 
judgment. 

f . 

On^the other fide, Mr. fVard faid, that by the demurrer 
the matter of the replication is confeiTed, and the conclu- 
fion ad narratlonem makes it a demurrer in bar, and not 
merely in abatement; atid if it be in abatement, yet it 
will be no difcontinuance, becaufe the judgment is to be 
given oft. the plea, in bar, as an Ml pleav But Our re- 
plication is. good, and that is the j^fference upon the 
refolution of Bonner and Hall^ Mich. cfWilL 3. B. R. Rot. 
558. ante 338. and Bijef, HarcourU Hil. x JVilU ^ Mar. 
Carth. 137, iMod.%^1.' "Salk. 177. In this cafe the judg- 
ment ought not to be reverfed for this informality, taalmiich . 

T 2 as 
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CROfsi as the plzintifFis intituled to have judgment upon the avow- 
Bixson i^jlthe cafe of Bennetverf. Holhcach^ 2 Saund* 317. 

* 3 ^ 9 * ^ 443 * * ^^ 5 ’ 


(4) R. acc. ante 
358. Dracc. 
ante 594. 


{h) R. acc. ante 
358. D. acc. 
ante 594. 


(<-) Vide ante 

120. 


7/5// chief jullioe. When the defendant pleads a matter 
of fa£i: in abatement, and the plaintiff in his replication 
traverfes or takes iflUe thereon, there (a) it is propigr for 
him to pray damages, becaufe if it be found againft the 
defendant, judgment final fhall be given. ^But where the 
plaintiff by his replication confeffes the plea, and avoids it 
by fpecial matter, and does not traverfe the matter of the 
plea, there the plaintiff muft maintain his writ, and 
ought not to conclude to the country. In replevin, if the 
defendant avov,?s the taking in another place, and traverfes 
the place alleged in the count, without conclucling to the 
v/rit or count, but makes avowry pra retorno\ in that cafe* 
the plaintiff muft maintain his writ and count, and may 
take iflue on the place, and pray damages, and that would 
have been right; the plaintiff has nothing to fay to the 
avowry, if it had been but in a proper place, and here he 
tnkes ifiue on the place. Where there is a demurrer to a 
plea' in abatement, the (r) judgment is only,- quod ulterms 
refpondeatj but on an iflUc judgment final fhall be given. 


/W^//juflicc. This form of pleading is unufual, but 
there is not much in the cafe. Prifel en auter lieu is a pro- 
per plea in abatement. But befides the defendant muff 
make cognifance for a return, for without a title he fhall 
Ty'^tlvavc return; but the avovVrv to have return is no part 
of the plea, and the plaintiff can fay nothing to it, it being 
only to intitle the defendant to have return, in cafe the 
writ be abated. But in this cafe, they are both jumbled 
together, and it looks like a common avowry, but it can- 
not be taken fo, but it puts the plaintiff to maintain his 
count. The point of the plea is onlv in abatement, and yet 
upon iffue found againft the defenoant, the plaintiff would 
have had a final judgment* This is a replication by the 
plaintiff, becaufe it is not pleaded to the cognifance; then 
indeed it would have been a bar, bat it is pleaded in main- 
tenance of his count;' the./manner of joining demurrer will 
not hurt. But here is final Judgment, and that feems to be 
the chief point. 


Uolt chief j.uftice* The whole depends, upon the plea in 
abaLcment, for the plaintifT cannot anfwer to the avowry, 
but to the place,; and if the writ be bad, the defendant fhall 
have return. Iti this cafe the plea h informal, but it is to 
ihe fame effeft;, ahd the want of form fhall not hinder the 
plaintiff from ha viog his judgment: it is- not a bar of the 
co^nlfimce, but a replication, being in maintscnance of his 
writ* If the defendant bad concluifed his pleaj^r/iV judicium 

dk 
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r/e mrraticne^ and prayed return diftiniStly, it would have C]!o$«e 

been right ^ but here he has concluded in bar. _ 

o Bjr.£0N.; 

By his conclufion he has made it a plea 

in bar. 

Holt chief juftice. The fault is in the defendant, when, 
he demurs in abatement, but the plaintifF's replication is 
food. 

Powell jufticc* Th^ plaintiff could do otherwife. 

He can only anfwer to the taking, and could have en- 
tered judgment by nil dick upon the defendant's demurrer; 
fo that there feems to be no difcontinuance. Hs/t feemed 
to agree it, but the court took time to confider. And af- 
terwards at another day they all agreed that the judgment 
ought to be affirmed. 

fft/f chief juftice faid, the defendant’s plea is in bar, and 
fo is the replication ; and though the defendant concludes 
his demurrer in abatement, yet that lhall not alfdr^ the 
judgment of the court, but judgment final ftiall be given. 

The defendant has both begun and concluded his plea, in 
bar ; and when he traverfes the place, he waves the matter 
of the cognizance, which went before ; and then conclud- 
ing, petit judicium et rcUrnum^ &c. that is in bar, for 
he (hould have concluded unde petit judicium de brevi or de 
narratione. An avowry is a bar of the action, and a re- 
plevin is in nature of an adUon to demand his cattle again, 
and when judgment is given againft the plaintiff’ upon the 
avowry, he is barred of his action, and the > entry is, quod 
querens^ nihil capiat per breve. Then the defendant’s plea 
beginning and concluding in bar, the plaintiff in his repli- 
cation takes iffue upon it, and when the defendant demurs 
in abatement, be fliall not thereby alter his own plea in bar : 
and ^though the plaintiff might have taken judgment by 
nil dicit, yetjudgment may be given in bar upon his 
joinder in demurrer. * 

Powell ja&\ce of the iame (^tttiion, that judgment ought 
to be affirmed. The defenda^s plea is in bar, and the 
plaintiff by his replication has taken iffue thereon } and 
then, when the defendant demurs in abatement, that fhajl 
not alter the judgment, but it lhall be in bar. . 

Mr. Broderick. It is a difcontinuance, upon die cafe of 
Johnfon and Turner. Telv. 5. 

Hok. There is only a demurrer to i«rt of the bar, and 
nothing faid to the other part, and fo jbined. Bat ftill it is 
better b the prifent cafe 5 for the conclufion of the defen- 
T3 ■' dant’i 
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Cross » dant’s demurrer if, unde ut prim petit judicium^ and if he had 

Bit'spN ft^PP<^d there, it had been a good demurrer in bar; and 

then, when he goes on and fays, et quod narraiio cajfe^r^ if 
is a fuperfluous addition and void* Judgment affirndtd. 

It feems this form of the pl.e;^ Is good in bar, (puod quaere. 

Clements verf, Scudamore. 

S. C. Salk. 143. 6 Mod* 120. Holt.'iS4 i P. Wm$,(33, 

Where hnd, jury found this fpecial verdia, that 7 . 

wouJdatcom- X having Hue five fons, his youngell fon died in the life 
nioplawdcfceod of J* S. ffic father, leaving iflue a daughter, who 13 the 
cide^fo^^me*^^ plaintiff; afterwards the father purchafed the 

reprefentationis, l^nds in qucflioo, which are co^hold lauds of the nature of 
they will by the Borough EngliJJi ; and the jury nnd, that Jjy the cuftom thefe 
lands arje defcendible to the youngeft fon a.nd his heirs, 
d^feend *ifpon AftcJ '^^^rds the father died, and the eldeft fon entered, and 
thc iifueof thp n^ide a leafe to the defendant, upon whom the daughter en- 
Jfowsf^* tefedi()tand made the Jeafe to the plaintiff, upon whom the 
defendant re-entered, whereupon the plaintiff brought his 
ejcdlment, This cafe was twice argued at bar, and this 
term by the opinion of the whole court judgment was given 
for the plaintift, Holt chief juftice delivered th^ reafons of 
their opinion as follows. 

The queftion ip this cafe is, whether the daughter of the 
youngeft fon, the.leflbr of the plaintiff, fhall inherit to thefe 
, lands j\tre repraefeniatidnisj or the cldeft fyn. 

. ^ ' 

Wc are alf of opinion, that the daughter ought to have 
theft* lands jure reprgefentathnie^ Wherever this cuftom 
hath obtained, the youngeft fon is thereby placed in the 
room of the cldeft fon, who inherits by the common law; 
and there is no other difference in the courfe of defeent, 
but that the cuffoni prefe|:^|be youngeft fon, and the com- 
mon law the eldeft fon^'lind therefore as at the common 
Jaw the iffue of the eldeft fon, female as well as male, do 
inherit jwe repraefentatmi^^hx^ the other brothers, fo by 
the ffme reafbn, where cuftom has transferred the 
^ right of defeent from the eldeft fon to the youngeft, it fhall 

alfo carry it Cp the daughter of the youngeft fon by like re- 
prefentation ; and there is np jeafon to make any difference 
between a defeent by this cuftom, and at common law, 
tjipugh my lord Coke is of another opinion. Yet it appears 
from the beft authors, as Lamba^ePs Setxon J[i,aws^ inter leges 
Bnehndwere GuUelmi Primiy 36 fol. 167. and Selden^s Eadm. 1 84. that all 
befcre the con- Were of the nature of gavel kind, and dc- 

fjueft, jjavel- fcended eciually to all the ilTue, before the conqueft; but this 
kmd, foonaffer altered^ when ten^Ycs by knights fervice were 

intro^ 
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introduced for the defence of the rcalrny and then for the pre- Clement* 
tcrvation of the family and tciiure^ the defcent was rcitramcd scud.amo<s> 
jonly to the eldeft fon, but yet, notwithftanding this altera- 
iion, the right of reprefentation did continue to hold place. 

>And by the common Jaw, if the eldeft ion happened to die, 
living his father, leaving iljue a daughter, the inheritance 
dcfccndcd to her before any of the other fons ; fo that a fe- - 
male by way of reprefentation was yet preferred before the 
males, becaufe the right of reprefentation was not altered. 

This right of reprefentation is not peculiar to the law of 
England^ hut is ohferved by the lav/s of all countries ; as 
you may fee in Numbers^ c, '26. v, 33. and Cy 36. for al- 
though by the Jewijh law the males inherited exclufive of 
the females, and the , eldeft fon had a double jyortion of Ms 
father’s eftate, which was conferred on him as the firft be- 
gotten ; yet we find when Zelophehad the fon of 
died, leaving no fons but daughters, and the daughters came 
unto, and claimed the poflelTion of their father; this 
being a new cafe, Mofts it is faid, brought the caufe be- 
fore the Lord, who commanded him to give unto them the 
polTcflion of their father. So that It was here determined, 
that they ftiould take the double portion belonging to* their 
father as the eldeft fon, by right of reprefentation. So is 
Selden de Succejfionibm apud Hehraeos^ c, 23. This right of 
n.prcfentation was alfo praftifed among the Romans^ and 
was the law of the twelve tables. And this right of repre- 
fentation holds m inheritances defcendible by cuftom, as 
well as by co^ip^on law ; as in cafe of^ gavellcind land-s, 
where the cuftbm in pleading is thus fttout. Rajf* Ct<j- 
Um 143. a, quod terrae et tenement a de tenure i^^velkind de 
tempore^ Iffe* inter hneritdes mafiulos partibiliet j^ueruni^ 

And yet, if a ma#feifed of gavelkind lands have ifiue three vvhere lands 
fons, and one (rf’Ws fons die in the life of his father, leav- would at com- 
ing iftiie a dat%hter, and afterwards the father dies ; 
doubt but this daughter (hallinheric the purparty of her fa- 
ther, though- fhe be not within words of the cuftom, vi%, jure reprefenta- 
that the lands are partible mofculos ; but the will 

cuftom by conftruSionfhall exlrod to daughters 

J'entationh ; and there is no difference between the cuftom of feend upon the 
gavelkind and this cuftom Q$j£oroi!gh Englljb^i only in re- ot 
fpeft of the quantity of the land which he heir takes." There ^ 

each fon takes an equal part, but here the youngeft fon takes trial at bar in 
the whole; but that will not vary the reafon in conftfuftion «i«^nricnt. 
of the cuftoms. The common law takes notice of thefe 
cuftoms of gav^klnd and Borough EngUfi^ there is a in Kent^ofthr 
very remark abK%afe adjudged* in my lord Bridgman^ s time, demife of three, 
which is not reported in any printed book 5 it w^as in the Leonard’s 
year 1660, 1661, ^ it was entered H/l. 1655. Rot. 779. "f suiRx* w"’ 
Cl B» int. Hale and (/^)—— There tlitf cafe was, that copy- the ^ari, \n) 
hold lands of every tenant dying feifed were de^ndible by ^ 
the cuftom of the manor to the ^^oungeft fon ; and a fur- 
(a) D« acc. 1 El Com. 76^ - {i) CIt. a Kct. 15&. 


render 
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Scudamore, 
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Quzmt.vts render was made to th^e ufe of B. and his heirs, who died 
before ud.Tiuaiye. If B. had been admitted, it was agreed, 
tliat after his death the youngeft fon fhould have inherited 
but dyir*g before admittance, the queftion was between the 
eideft fcn and youngefl fon of B* who fhould have, the lands ; 
and It was adjudged, that the cldefl: fon in this cafe fliould’ 
inherit, becaufe of the ftraitnefs of the cuftom, that the 
land fliould defeend, and fo here was no eftate in the ancef- 
tor to defeend, there never being any fcifin in the anceftor, 
A * cfi’ic But by my report, it would have been otherwife, if it had 
Vah,' Veen alleged, that the lands were of the nature o( Borough 
EnyJjfb (which it was not, but only fet forth as a particular 
r cuftom) bccdufe the law takes notice cf the cuftom of Bo^ 
rtcrdied rough Engli/I)^ but not of that fpecial cuftom, and he plead- 
ing that lands are of the nature of Borough EngUJh yon need 
not forth t)je cuftom fpecially for that reafon. l*his cafe 
feems^vat hr ft to be againff me, but the re^fenof the dif- 
tindfion there taken makes for me. In the prefent cafe the 
finding of the cuftom does not exclude the daughter, but 
does cxprefsly comprehend her, for it is found, that the 
lands are dejcendible to the youngeft fon and his heirs, 
though without that exprefs mention of his heirs the 
daughter fhould inherit. Now this cuftom is not to be 
ftridiy taken according to the letter, but muft be conftrued 
fo as to comprehend the neceflary confequences and inci- 
dents in the courfe of defeents 5 ^nd therefore, though the 
father be diflcifed and die, fo that he is not feifed at the time 
of his death, y^ the right of entry fhall^fcend to the 
youngcJl fon, andisjtltbough the fon fhould'We before any 
entiy, yet vi^ipyf^bubt the right fhall goto the daughter, 
although th^^fedid not di^ feifed within the words of the 
cuftom. AmPm'fcis cafe if a detcept the youngeft 

fon ftiall have his ag?, as much as if h#||^c heir at the 
common kw. And there is no reafon why^e reprefenta- 
tivv of the youngeft fon, the daughter, fhould not be 
included with'in the the cuftom. Sec the cafe 

of Reeve and Malfier^ 1 7 560. 2 Denv. 

549. pi 1. W. Car, 410. where the cuf- 

tom of the manor wasi that if any perfon died feifed in fee- 
firnpleof lands withm the manor, that the fame fhould de- 
i’cend after his. huju^odi tenentis xujiomarii 

jic ohunth feiftti jecundummturam de Borough Englljh land ; a 
tenant of the rriSnpr being feifed in fee, furrendered his land 
to the ufe of Wmfclf aqd his wife and his heirs; afterwards 
he had iHue three fqns and died fo feifed of the reverfion ; and 
afterwards the youneeft Ton died in the life q^he wife with- 
, put ifiue ; and then the wifedied: andtfte ;|tfefi:ion was, whe- 
ther the eideft dr middle iqn fhould inherit* And the judges 
wore divided ; Berkley BraniftonbAii^ that the middle iba 
ought to have the land, but Jones and Croke, held, that 
the eideft fori ought to inherit. No^ I pbfetve firft, that 

there 
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there the cuftom was more fpecial than in our cafe, for 
there it was not, that if a man died feifeij generally, that 
the -lands fhould defeend to his youngeft fon, but if he die 
feifed^ fpccially, viz, in fee fimple and yet in that cafe 
Jones and Croke held, that the defeent of the reverfion to 
.the youngeft fon had fatisfied the cuftom. 

It was objefted by Mr, who argued on the part of 

the defendant, that whoever takes by defeent muft make 
himfelf heir to him that ^yi^as laft aflually feifed, but the 
father was never feifed, anf the daughter cannot make her^ 
felf heir to the grandfather. But in anfwcr to that it muft 
be intended in this cafe, that Ihe muft make herfelf heir to 
him that was laft feil'ed, according to the cuftom ; and if 
the cuftom extends to reprefentatives, then fhe is heir to 
her grandfather, who at laft feifed. As the daughter 
of the eldeft fon at the common law jure repraefentationh 
makes heir to her grandfather, fo the daughter of 

the youngeft fon here makes herfelf heir to her grandfather 
by the cuftom. The cafe of Godfrey and Bullock^ i RolU 
623. n, 3. is a full authority for me. There the cuftom 
was, that if a man died without iflue male, that his. eldeft 
daughter fhould have his land : and the tenant had no iflue 
male, but had iffue feveral daughters \ the eldeft daughter 
had iflue a daughter, and died in. the life of her father : 
this grand-daughter is within the cuftom, and fhall have 
the land by defeent upon the death of the grandfather. Now 
by the common law the eldeft daughter has not the prefer- 
ence of the reft, but all inherit equally^ Yet cuftom may 
give the inheritance to the eldeft daughter, and then her 
iffue fhall take it jure repraefentationh : as flrong as a 

defeent in Borough Englijh, But the cafe eSPSir John Savage 
in 1 Leofi, 10^ 208. is obje< 9 :ed : There the cuftom was, 
that if any man took to wife a cuftomary tenant of the manor, 
and had iffue, and overlived her, he fhould be tenant by the 
curtefy ; a man married a woman to whom a Cuftomary te- 
nement did defeend during tb^jcoverture, and had iffue and 
furvived her ; yet it was therS' lujjudged, that he fhould not 
be tenant by the curtefy, becaufe the woman was not a cuf- 
tomary tenant at the time of the marriage, and fo not 
within the cuftom, which fhall be taken ftrwftly. Now ad- 
mitting that cafe to be law, it does not affea: the prefent 
cafe ; for there is a particular cuftom, which gives the eftate 
to the hufband under particular qualifications f but here the 
cuftom alters the defeent by the commori,law to the eldeft 
fon, and carries it to the youngeft fon generally, and muft. 
have all the cdnlequences of defeent^ only with the differ- 
ence of the perfom This expdiition of the cuftoiji will 
tend to quiet and fettle eftates and titles in Borough Eng-- 
lift) lands. Whereas, if the other opinion fhould pre- 
vail, it would unfettle them 5 but by this refblution they 
wjll be left on ceit^n and fettled fonnoatiom. 

Judg^ 
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Clsmshts 

V 

f'CCDAMORE. 


Judgment for the plaintiff, per totam curiam. 

Note, upon the firft argument both Holt and Powell deni- 
ed Sir A cafe, 7 , Leon. 109, 228. to be law. 


A t^efcendible 
freehold created 
in Boro' Eng- 
lands will 
defeend as an 
eftate in fee 
would, R, acc. 
j Frccm. 395. 
399. 3 K.id. 
475, 486, 498. 
D. acc. Co. Lit. 
1x0, b. acc. 2 
Venn. 2z6. 

A rent granted 
% Lev. 87. 


chief juftice. It was adjudged in this court in one 
Townfend^s cafe, that where a leafe was made to a man and 
his heirs during three lives, of lands in Borough Englijh^ that 
the youngeft fon fhould inherit the defcendible freehold, 
though it were a hew created ^l&:e ; becaufe the jpuftom 
was to annexed to the Irnd, as to afFeS that eftate.; So if a 
rent be panted out of lands, of the nature of gavelkind or 
Borough England to a man and his heirs, it lhall defeend to 
die youngeft, or all the fons^ 

ot3t of Boro* Engli/h or gavelkind lands will defeend as the lands woulcf. R. acc. 


Sir William Moore’s Cafe. 


A may may be 
arrelled on a 
Sunday under 
an efcape vrai> 
rant. 


S. C, Salk. 62#. 6 Mod. 95. 3 Salk. 148. 

M r. Gould moved to difeharge a prifoner out of cuf- 
tody, who was taken on a Sunday by virtue of a 
judgeV warrant upon the late a£t of parliament to prevent 
efcapes 1 Ann. f. %. c. b. f. l. ; but it was refufed by the 
whole court. 


Holt chief juftice. We arc all agreed in this court, that 
he ought not to be difeharged, becaufe it is a retaking upon 
an efcape, in nature of a frefli purfuit 5 and although the 
word warrant be mentioned in the ftattite of Charles ll. 29 
Car. 2. c. 7, . yet diis warrant is not within the meaning of 
And a gaoler that ftatute ; KH^at ftatute muft be intended of an original 
mayrciakc upon taking, and not retaking, as this is. And if we fhould 
frcrtTpuSiik^a allow this Warrant to be executed upon a Sunday^ the 
phfonci who ftatute would lofc a great part of its cffe< 5 L The marfhal 

h. s cfcapcd upon fucli efcape may retake a prifoner upon a Sunday with- 

S^mb' «c.Bl. ^ warrant, much more fhall it be lawful to retake him 
J273, ’ * upon a Sunday by force of a v^rrant upon this ftatute, which 

is intended in aid of the creditor. And this warrant being 
of a new nature, created by a fubfequent ftatute, cannot be 
intcnde(f within the intent of the ftatute of II. pre- 
ceding ; for though a fubfequent ftatute may be compre- 
hended within the meaning of an aft precedent, as the fta- 
tutc of 32 Plenry VIIL of wUls within the ftatute of 27 
Henry VIII. of jointures; yet that is, when the latter fta- 
tute is within the fame reafon as the former, which this is 
not. The defendant has done a wrong by efeaping, and he 
ought not to be fufFered to take advantage of it: the words 
of this aft are general without limitation as to time. The 
judges of common pleas arc of another opinion, but I 
cannot fatisfy myfelf with their rcafons. I think the better 
day the better deedf 


Powell 



f 


Hilary Term 2 Anns reginae. 


' ll jiifllcc^agreed in omnibus^ This^^ was made to 
’ u nufchicf, and ought to be exteni^p/ 


Sir Wix-iiAM 
Mdoie^s Cafc» 


curiam^ bring your audita querela^ and then you may 
b . matter fettled at this parliament. 

barons of the exchequer, as I was informed, are 

Cf 'divided. 


{ was the like motion before this term, and the court 
V jii of the fame mind. 


Regina verf. Langley. 

f’ . E Jtrfendant was indicted, for fpeaking certain 
• iins oj the mayor oi Salijburyy viz. “ You, Mr. 

' , I care not a fart for you',’’ at one day ; and on a corporation 

r iky, ‘‘You are a rogue and a rafcal.” And to 

i :t.t > cat the defendant demurred. call 

I See. kalcai. S C. 6 Mod. 124* Salk. 697. 3 Salk. 190. Holt 654. vide Salk- 697. 

j * c .ih 4 ',66. 3 Mod. 139. Rexv. Pocock. B. R. Tr. 14, 15 Q. 1, Tho' the words 
V no him when he was within the borough. , 


V'^ard, No indiftment lies for thefe words, for al- 
t] .. Ui-y are laid to be fpoken of the mayor of Salijluryy 
y I does not appear they were fpoken of him whilft in 
t! e e.xecution of his office, i RolL Rep, 79. ii Co, 95, 
96, 97. A man cannot be imprifoned or fined for fuch 
words fpoken of a magiftratc out of court, and then he 
ciuinot be indifted. 3 Cro, 78, 689. Moore 24.7. X 
Ventr. ib. 

Mr. Eyre, The words are indictable, for they refleft 
upon the mayor’s integrity, aiid arraign him of a crime, 
and it concerns the publick to maintain the honour of ma- 
giftrates. j Cro, 503, 504. 2 Bulftr, 139, 140. 


Holt chief juft ice. The mayor had done well, if he had ^iamcntlnde 
bound the defendant over to his good behaviour. It is a dif- win b#%ad, if 
paragement of the government, who put an ill man into 

that itc was a 

omce. ^ juftice of the 

peace. S. C. $ 

Mod. 124. Salk. 697. 3 Salk. 190. Holt 654. vld^ Salk. 697. pi. 2. Comb. 46. 66. 3 
Mod. 139. But a mayor might bind a man over to hit good behaviour for fuch words. S. C. 
6 Mod. 124. Salk. 697. 3 Salk. 190. |^lt654« vlde^poil 1369. Rexv. Pocock. B. R 
Tr. 14, isG.a. ^ 


Pozve/l jultice^ If foe mayor hadheen in the execution of 
his office, he might have committed the defendant ; and foe 
difference of the officer’s being in execution of his office or 
not is taken in cafes of juftification in falfe imprifonment, 
or on a habeas corpus-^ where the party is brought up in cuf- 
|ody. But what remedy is foere when the officer cannot 

' t:om^ 
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commit the offender ? What is the meaning of the words 
in a commiflioA'^of oyer and terminer^ et de propalationibus 
verborum ? 

Holt chief juftice. The mean words againft the govern- 
ment, or which amount to a fcandalitm magnatum. But this is 
an extraordinary thing to indiA a man for thefe words. 

At another day in Michaelmas term Mr. Mount ague infift- 
cd, that it is an offence indictable ; for it is laid, that the 
defendant fpokc the words to the ma5ror, being then in 
Sarum. So that, though he was not in the execution of 
his office, yet he was within his jurifdiCtion, wherein he is 
always in execution of his office, and the words relate to his 
office. 

Mr. Ward faid, there is a difference between an officer 
appointed by the queen, as a juftice of peace, and an officer 
elected by the corporation. 

Holt chief juftice. It does not appear, that the mayor of 
Sarum is a man of worfhip, that he is a juftice of peace 5 
for though he be a mayor, it does not follow, that he is a 
juftice ; for that muft be by a particular grant in the 
charter. 

Gould ]nKicc. See jD^r^/s cafe, Mod, 139. « You 

are a bufflle-headed juftice,*^ and held (f?) not indiClable, 
and yet they were fpoken to his face. 

juftice agreed. See i Fcntr, 16. 

Powell juftice. Thefe words fpoken to the mayor^s face 
tend to the breach of the peace. 

Holt chief juftice. They are not a breach of the peace, 
bat they may provoke to it. But I do not know what, 
power Mr. mayor has. 

Powell juftice. He is the head of the body poIitic> and 
it is an office which concerns the government. 

Holt chief juftice. Thefe words do not tend more to 
the breach of the peace, whether fpoken in the prefence or 
abfence, to himfelf or feme other perfon. A magiftrate 
may commit the party for fpeaking fuch words, if he refufc 
to find fureties for his good behaviour $ but fuch commit- 
ment muft be made prcfently. 

This term the indidlment was quaflied> Powell mutata 
^pinione, 

(a) Accord! tog to the reports of this cafe in 3 Mod. 1^9. Salk. 697, and Comb. 
46, 66. the court iicld the words mdi6lable, and gave judgment for the crown. 

Holt 
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Holt chief juftice* I am not fatisfied that thefe words 
will maintain an indidlmcnt. It is not faidi that the mayor 
is ajuftice of peace, nor that he was in tlie execution of 
his*oflice. ^rhefe words are caufe to bind the defendant to 
his good behaviour. If the defendant had abufed him in 
writing, that would have been indi£Iable : as in Somer^^ 
cafe, i Sid. 270, 271. I Lev, 139. for that is a libel : and 
the mayor might alfo have his action. A man was indidt- 
ed for laying of an alderman, that whenever he put on his 
gown Satan, entred into him ; but it was qualhedj as not 
being irididlable. See 1 Fentr. 16. 

Powell juftice. Words that^tend direftly to the breach of 
the peace are indictable. 

jfiTi?// chief Itiftice, Yea, if one man challenges another. 

PoweU]u^\Qt. They are rude words. The mayor fhould 
have bound him to his good behavi0|||ih 

Let the indidlmcntbe qiiafhcd^£r/o/^;« curiam* 

Ruffell verf. Come. 


S. C. Salk. 119. 6 Mod. 1*7. cited Andr. 245, 

I N trelpafs, alTault and battery, brought by baron and 
feme^ for the battery of the wife; there are feveral 
counts laid in the declaration, which are fingly for the bat- 
tery of the wife. But there is one count for beating her, 
per quod negotia ipfius the hulband infedia remanfirunt^ and 
ad damnum ipfof^um. Upon not guilty pleaded a 
verdidl was given for the plaintiff, and intire damages. 
Mr. Mountague took an exception in arreft of judgment; that 
the hufband and wife cannot join, as this count is laid ; 
for the Wife cannot join for the damage accruing to the 
hulband by the lofs and delay of bufinefs, in which fhe has 
no intereft. 


In an aftlon 
baron and femtf 
for the battery 
of the feme the 
declaration may 
charge urJera 
per quod that 
the hulband'* 
bulinels remain'* 
ed undone, and 
conclude ad 
damnum ipfo- 
rum. Vide li 
Mod. 264. 


Serjeant Darnall for the plaintiff faid, the giji of the 
adlion is the allauk of the wife, and the per quod, l^c. is 
only in aggravation of damages. 

iiolt chief juftice. If it had been, per quod confortium 
the {a) wife could not have been joined. > 

Powf// juftice. There thep^r quodr is the g!/l of the 
ii^Iion, to entitle the huibaiid to maintain an adfion alone 
without his wife. But now as this cafe is, I will not in- 

(«) D. Mc. n Mod. 2(5. rate So,. Cr., Jac. 538, p], 6. 

tend, 



CORKE* 


(tt) D, acc. 
t Sid. 346. 


a) R*acc. 
Salk. 64a. 


(s') R. acc. Burr. 
1878. 

Sattcrth^aite v, 
Decrhurft. B. R. 
J:. T. z5 G. 3. 
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tend, that the judge allowed any evidence to be given as 
to the Ipecial damage to the hiifband ; but only admitted 
proof as to the battery. 

Holt chief juftice. I remember a cafe, where an a^on 
of flander was brought by baron and feme for words ^.okeir 
of the wife, per quod the hufband loft his tradi^ and jt wqs^ 
held, that if the words would maintain ^n'aaion without 
the fpecial damage, then they fliould have judgment ; bihj^ 
if the words were not aftionable without fpecia? damage^ 
then (^) it was ill: for the wife ought not to be joined. 
See I Lev. 140. Suppofe the hufband was at charge upon 
this occafion, he may give it in evidence. juftice re- 

membered the fame cafe. 

At another day Powell juftice (aid,, I do n#|fc know what 
they mean by faying, per quod negotia jua infeSla^ a 
woman is to comforter hufband. In this cafe the gift of 
the aftion is not the 5 but if the hufband had brought 

the aftion, then it would have been the gijl. 

Gould There was a cafe in this court Pafth* 
7 W. 3, trefpafs was brought by the baron alone for break- 
ing his houfe, and beating and wounding his wife, and im- 
prifoning her for three hours, and alfo for detaining the’ 
poffeflion of the houfe, and for menacing his wife and fer-*.. 
vants, per quod negotia fua infeSla remanferunt. I moved in ' 
arreft of judgment, tnat for fome of thefe wrongs, as the 
beating and imprifoning the wife, the wife ought to be 
joined; but judgment was given for the plaintiff by Eyre 
and Rokeby^ dulitante Holt^ for they held, that the per quod 
went through the whole count. 

Holt chief juftice. An aftion of trefpafs may lie for a 
matter jointly with others, which could not be maintained 
fingly. As a [b) man may have an adlion of trefpafs for 
entering the houfe and beating his fervants, without faying, 
per quod fervitium arnijit^ becaufe the beating the fervant 1% 
part of the fame trefpafs, and only a defeription of it by way 
of aggravation. But if he lay it in another count, and at 
another day ; it will be ill, without faying per quod fervitium 
afnijit. So a (r) man cannot maintain an aftion againflr 
another for aflaulting his daughter and getting her with 
child ; but he may maintain an adion againft another for 
entering his houfe and affaulting and getting his daughter 
with child per quod fervitium amiftt^ and that is a great ag* 
gravation. 

Let the plaintiff take bisjudgment nift^ 
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Orchard vtrf. Ireland. 

Jan. 28, 1703. 

T he plaintiff brought an aftion of debt againft the Proceedingi 
*ifefendant upon a bond, conditioned for the payment 
of mqmy at long fince paft. Upon which Mr. Ray- a moncy'bS 
moved, that upon payment of principal, intercft, and on payment of 
Sbch cofts as the maftcr fliould tax, proceedings fliould be 
ftaid in this Mr. Mountague oppofcd it, becaufc the ^jthouuoiS. 

defendant was liwlfebted to the plaintiff upon a fimple con-pdlingthcdc- 
tra£l, to which the defendant threatened he would plead the Cendant to waire 
ftatute of Ihnitations, it being above fix years fince the debt 
was contrafted, and no reviver fince ; and therefore^ fince limitation's in 
his motion was not a matter of right, but for a favour, andrefpeaofafim- 
it was in the difcretion of the court, whether they would 
grant it or not, he infifted, that if the defendant would have plaintiff makes 
equity, hemuft do equity; and thejrefore hoped the court on him. vide 
would not refer this a<ftion, unlefs the defendant would alfo®^' 
wave his plea of the ftatute of limitations, or refer that ^ 
caufe of aftion to the raafter, as well as the other. Qut the 
court granted the motion, and faid the debts were diftinft, 
and the plaintiff by his own negligence had loft the fimple 
cQu|jra£l debt, and it was not in their power to deprive the 
JeMwant of the benefit of the ftatute, which the law hath 
g^n him. 
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3 Annas reginse, B. R. 1704.; 


Regina verf. Lane. 

S. C. 6 Mod. w8. 3 Salk. 

R. Pengelly moved to quafh an indiftment on the 
5th cf Eliz, for exercifino; the trade of a barber, not 

onciigc inuii • • 1 • r ^ c-? 1 r • 

charge it to have having been an apprentice Icvcn years^ became the in- 
been contra dldlment did not conclude contra pacm. 

|)accm. R. acc. 

€10, Jac. 527. vld« ii Mod. 53. Fort. 127. 


An mdi<flmcnt 
for a pofitive 
offence mu/l 


Holt chief jpfticej' et caetefi ( a) praeter Powell^ that there 
was no great reafon for the exception. 

Powell juftice. Every a£l done contrary to the law is a 
breach of the publick peace. 

The indictment )^a§ quafhed, 

W* According to the report in 6 Mod. aixl 3 Salk, there the other judgei. 
agreed with Powell. 


Smith verj. mrey. 


I N an aftion upon the cafe for money won at play, the 
plaintiff in his declaration laid feveral counts : the firft 


. Si C. 3 Silk. 14, 175. {b} 

Money won at 
play cannot be 
Recovered from 

SdebStus ^ mutual promifes, in confideratlon that the plaintiff 

s. c, bad promifed the defendant to pay him fo much as he flioijld 
AMpdiiaS. win of the plaintiff, the defendant promifed the plaintiff^ to 
i fhould Win, and avers, that he won 

69,81. 16/4 15J. 6c/. and then comes the fecond count, cumque 
Salk. 23. pi. 3. etiam idem the plaintiff pojiea fcUicet eifdem die et anno apud 
L'utw. 180. London piaedi 5 lum^ ad ludum praedi 5 ium^ al* 1 6/. 15J. 6 d, 
R.^t^iShow. the defendant lucri fecit et adeptusfuit ; et in confide^ 

8i. vide 3 Lev. rations tnde idem the defendant fuper fe ajjumpjit^ folvere 

j»8. 3 Salk. eandem fummam^ To this declaration the defendant 

On aiTaffumpfit affump/iU and there was a verdift for the plain- 

fipon mutual tiff, and intire damage. And Mr. Ssuthoufe moved in arreft 

promifes, it of judgment, that this fecond count was not good, and 

3i2i therefore damages being intire, the judgment ought to be 

vide ante 69/ arreftcd. 
and the cafes 

there cited. Semb. acc. Lutw. i So. In a tlecUfation of two counts, one in aflumpfit far money 
won at play u^n mutual |m>mifcs, and the other in an indebiutus airumpfu for money won at 
the play aferdiki, Che latter is bad. 

(^) In 3 &lk. 14. This Util is Rated to have come before the court upon demurrer j but that 
could not have been the 

Holt 
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Halt chief juftice faid, that winning money at play did 
not raife a debt, nor was debt ever brought for money won 
at play, and an indebitatus alJumpfet would nor lie /or it ; 
but the only ground of the action in fneh cafesi the 
mutual promifes: That though there were a prom ife, yet 
debt would not lie upon that. That he remembereJd a cafe 
broughi^ before /iy/f in the exchequer, //i7/v/r. 48 ;,. i Fenu 
152. apd the fame cafe was brought again before him here, 
viz, iii ^debitaius ajfumpfit the acceptor of a bill of 
exchange, and d'cclared that he was indebted to the plainrifF 
in fo much upon the acceptance of a bill of exchange 5 but 
it was' held, that the ailion would not lie ; and yet there 
was a proniife in that cafe. 

Mr. Parker in anfwcr to theobjeflion faid, i. That this 
muft be tied to the firft count, and the mutual promifes 
muft be taken in here, all one as if they had been repeated ; 
and this play muft be taken to have been upplji^the agree- 
ment, it being faid ad ludum praediHum, 
verdidi:, it muft be intended, that there were promifes j 

for the jury had found, that the plaintiff had won the mo- 
ney, which he could not do, except there were mutual pro- 
niifes. But Holt held, that the fecond count is a diftindl 
independent declaration, and cannot be mended by the fir ft ; 
and that the other matter was but an implication. 

Powell juftice faid, that it was adjudged in the exchequer 
chamber, that an indebitatus alJiimpJit woiM lie for money 
won at play; that that differs from the cafe of an indebitatus 
ajfumpfit upon a bill of exchange, becaufe there the promife 
Was raifed by cuftom. But Holt faid, that yet there was a 
promife. 

Gould ]\i^\QC agreed, that there was fuch a cafe as Powell 
cited, adjudged in the exchequer chamber, but that in this 
court judgment had been ari efted in fuch a cafe. And Holt 
faid, that he had done it himfelf, 

Darnall queen’s ferjeant faid, that in a cafe in the com- 
mon pleas, in which he was counfel, judgment had been 
arrefted in fuch a cafe, upon debate; and the cafe cited by 
Powell the .exchequer chamber was cited in thiit^^e in 
the coniriSbn pleas, and as he thought, the very roll brought 
into court. Which GWr/ juftice agreed. 

Then Powell jhftice faid, that he only remembred, 
there was fuch a cafe in the exchequer chamber, but that 1# 
thought the aftion could hardly be maintained. thikt^ 

cafe in the exchequer chamber was before he wdMjudge, 
and ijhat judgment muft ftay till it was moved gf the other 
fide. 

Vol.il U 


1035 

Smith 

V 

Airsy. 



10^6 Eaftcr Terra 3 Annae reginae. 

Regina verf. Goodenough. 

sleads thre A ^ inquifition of forcible entry found, before 
rears pofleiTicn tic€ of peace in the country, was removed in the 

nftayofrefti- king’s tjcnch by And in ftay of reftitution, the 

nquSitiSD of ” ^^^^"^dant pleaded polTeflion by three jrears before the indicS- 
DtcJbie rotry, nicnt found, according to the 31 Eliz. c, 11. And upon a 
ccordingto traveife to the plea, it was found againft the defendant* 
n(HUsfoumi now upon motion to the court by Mr. Lechmetiy that 

gainO him, he the defendant ought not to pay cofts in this cafe, the ^ourt 
nuftpaycofts, upon view of the flatute ordered the mafter to taX cofts. 

Wen cofts chief jiiftice laid, that by the 8 Hen, 6. immedi- 

Texpr^s^words ^tely upon the finding the inquifition of forcible entry, the 
juftice was to award reftitutioii, and the defendant had no 
plea to it. And now the ftatute of 31 Elt%, had given 
the defendant the plea of three years quiet poffeffion in bar 
of reftitution ; but in cafe the plea was found againft him, 
it had given cofts in exprefs words. As to the ftatute of 
5^6 IV, M* c, II. he did not take it to be within the 
ftatute, boibiaihc the inquifition was not found at the feftions ; 
but if it had been found at the fefBons, and removed from 
thence by certiorari^ the defendant mu ft have paid cofts by 
the ftqtutc. 


ntr, Hil 1 Ann 
R. R-9t. Ill 


Treviban verf. Lawrence. 


A n cjc(£lmcnt upon the demife of Richard Vivian clerk, 
and upon not guilty pleaded, the jury find a fpccial 
fTdiamiftatts yerdift, that one Steven gentleman was feifed in fee 

liftar mem ^ tenements in queftion ; and being fo feifed, one 
otsnotaffea Humphrey in the year of our Lord 1656, in the court 
ie merits of the of upper bench, recovered a judgment for 127/. \d, againft 
the fame Stephen Robins: and they find the record of the 
rouldletina judgment in haec verba (a) Trinity term 1656, ^c, and 
^ivolous objt'c- they farther find, that in Hilary term 13 JVill, 3. a feire 
y^r/V/j ifliied to the fberiff of Cornwall out of the king’s 
bench, reciting, that whereas one Humphrey May in Trinity 
term 1656, in the court of upper bench, had recovered a 
judgment againft Stephen Robins for 127/. id, and after the 
faid Humphrey died inteftate, and adminiftration was com- 
dtcr ^faahas mitted to Richard Vivian clerk; and alfo the faid 
S^ried^and ^^*" died feifed of fevcral lands and tenements in his demefne 

remained, a as of fee ; it commanded the fheriftV to warn the tenants of 

arty to the ^11 th§ lands and tenements in his bailiwick, of .lyhich the 

(Spperfrom Stephen was feifed the 6th of June 1656, whicb was the 

cnying its 

•uth. S. C. 6 Mod. 2 c;6, Salk. 276. 3 Salk. 1 57. If a feire facias is brought upon a judgment, 
nd the iftiie^ nul tie! record thereon found for the plaintiff, the record of the proceedings in the 
•ire facias is concfu$ve evidence againft the defendant in th't feire facias of the original judgment. 

, C. 6Mod. 276. 3 Salk. 151. In anejt^^mem upon an elegit if thejury find a 

)ecial verdift ft«tii% a judfimnt, a feirt facias, an iffuc of nul ticl record, a judgment thereon for 
leleftbr of the pialnti^, tn eleglt, a variance between the judgment ftated in the feire facias 
kJ the original judgment ftated in tlie verdict, fhall not preclude the leffor of the plaintiff from 
Sfiiag judgment, S. C. SMod. 256. Salk. ayfi. 3 Salk. 157. 

(4^) Note, The plea was of that term, but it being an iffuable plea, it werttdown to the aftizes* 
(^theday ift tresMicb^at whicli day the plaintiff bad his judgment, Note t 9 tbeiJiEditm^ 

day 
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<3ay of the judgment given, or ever fmee, to fliew enufe 
&L\ the /lieiiiT returned /f/r^ frei to Tho?na^ Lawrence^ 
to be at TV, <Jc, aiid tfiat there were no other ten,ints of 
any tenements o[ Robnts^ which he had the day of the 
judgment given, i 3 c, and the jury further find, that Thomas 
Lawrence^ appeared of that term, of \yftch the writ 
was returned; ‘and produced his letters of admini- 

ftration, quae cOrnnujJionem adminijiratioms fraediclae in forma 
praedii^a iefantur^ and prayed execution : the defendants 
pleaded, no fuch record of the judgment: the plaintiff re- 
plied, quod hahebntur talc recordinn rccupcrationis dehitl rt 
datnnorum praedi^orurn-^ quale per idem breve fuperiys fup^ 
ponitiir-y prout per reco*ylu?n inde inter recorda ejufdem curiae 
de terinino fanitac Trinit dtis anno Domini 1656, Roi, I0^^6. 
in curia d cla nuper regh^ cor am ipfo ntipcr rege tunc refidens 
liquehat et apparehat : and upon a day given to bi ing in tht^ 
record. It was brought in, and judgment was given for 
the plaintiff, pro eo quod vide.hatur eidem curiacy quod hahituui 
flit tale recordurn recuperationis debit i ct elamnorum prac- 
diSforum^ quale per breve de fire facias praedicium Juperius 
fupponitur'y that he fhould have execution againfl the de- 
fendant, and 0/. for his cofts : the jury further fincf, that 
the plaintiff at his prayer, and upon his eleftiofi, had an 
eleglt awarded, and upon that an inquifitiori was taken, and 
the lands in queffion extended, ^nd delivered to the Icllbr 
of the plaintiff, to hold as his freehold, until the debt was 
fatisfied : whereupon the leiTor of the plaintiff" entered into 
the lands in quelfion, and made the leafe to the plaintiff, 
prouty and if for the plaintiff, for the plaintiff : aiul if 
for the defendant, for the defendant. 

Note, That before the opening of the cafe Mr. Brode-^ 
rick of counfel with the defendant, complained of an ir- 
regularity in drawing up the fpecial verdict ; for that the 
fire fdeias and proceedings upon it were entered up as 
found in the ’Special verdict different from what in truth 
they were. For that in the record of the feire faciasy in 
the plaintiff's letters of adminiflratioii there was the fame 
fault committed, which was in the cafe of Adams verf, 
the terre-tenants of SavagCy ante 854. which the plaintiff 
had now deprived the defendant of taking the advantage 
of, by entring the commiflion of adminiftration generally, 
without faying by whom, but only that pofl eius mortem ad^ 
yninijiratioi &V.‘ cuidam Richardo l^ivian clcrico creditorl 
tirincipali praediTfi Hurnfridi 8 fan, anno regni nojlri 13, 
apud St, Evall praedUlumy debita legh forma comnufjh fuit* 
jjut becaufe this objection ought to have been made at 
the drawing up, and fettling the fpecial . verdicf, and U’as 
now'too late to be made ; and becaufe, thougli it was ndt 
according to the fa£t, yet it made no alteration in th# 
merits of the caufe, the court faid, ftiould Ifand as it 
was. See the remainder of this cafe, 1048,/ 
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A Motion was made on behalf of one, who had! 
jTiL a grant of the office cf chiimbcrlaln of the king’s 
bench prifon, to admit him to the c;tlicc, the inarfhal re- 
fuiing to iet him have the cxcrcife of it. 

But Holt chief] uftice fecmcd to he of opinion, that the* 
grant of the office was vcid, it being an incident infepa- 
rable from the office of niarlhal ; bccaufe the marfhal is 
rerponfible for the chamberlain’s vrtll demeaning himfelf, 
and confcqucntly, though upon the grant of the office of 
marfhal, the granting ibis office was referved, fuch a re- 
fervation would be void. 

But howe\ cr, this wJis fuch an ofHcc as the court would 
not take any notice of, and therefore they denied the 
motion. 


Regina verj. Franklyn. 

All imliamcnt /f R* moved, to quafn an indictment againft the 

jlVJL del'endant for excrcifing the trade of a goldfmlth, 
to which having I'erved feveii years apprenticefbip according to 
31 riiz.c. f. the ftatutc, 13 c, 

5. extend*) after 

the expiration of a year from the time when the offence was committed, S. C, 6 Mod, lao. 
Salk. 357. 

AnimiiOment Becaufc by the 31 En%. c. S. /. 5. allindia- 

upon 5 Eliz. c. mentp, O Ci upon penal laws, where a moiety of the for- 
4. for cxercifing feiture is given to the informer, muft be exhibited within 
havfn^ i^rvtTan ^ ^ offence committed ; and here it appeared 
apprentice ih ip, upon thc faCc of the iiididmeiit, that the offence was com- 
m.'iy bepi( fcrrtd mitted abovc a year before the feffions in which this in- 
^boioir h T found. But upon looking into the ftatute it 

Salk. 370.* 6 'appeared* exprclsly,- that the queen had two years to profe- 
Mod. iio. R. cute in fuch cafes after the informer’s year, and confe- 
com. ante 767. quently this being an indictment, the exception was held 
4. f. 39. Burr, to be frivolous. 

252. The 

words prx‘fcntant exlffiC’ inRead of ‘‘prsermtatumcxiffit'* in thc caption of an indl£lment, 
makes thc caption bad. S. C. .Salk. 370., *6 Mod, 220. \ido Cro. El. »o8. pi, 3. And it Con- 
nor be amended .ifttr tlic term in whit h the Caption was taken. t^Whether on an indictment upon 
5 Eliz. c. 4, the kiriji have ihc\)'hoL‘ forfeiture. S. C. 3 Salk. 351, 

,1 Secondly, 
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Secondly, that this indiftment was found at a 
for the borough of Porifmouth^ and by the fame Ibtutc, 4 
thefe profcc'utions arc reftrained to the quarter ferfions 
of the county. And for this two cats were cited, where 
indid'tmeiits had been quaflicd for this reafon; which the 
court agreed, but f;:id, that fincc that, upon debate they 
had held an indictment upon this ftatutc in a fcflions for a 
bojough to be well. (Note, the words of the ftatutc are 
only and not in any wife out of the fame county, where 
fuch offence (hall happen^ or be committed/’ j / 

Thirdly, the caption was prefentani exi/Iit^ for prefcyitant^ 
;and this being in another term was not amendable, and for 
this it was quaflied. 7 uefday 24 OBober. 

Holt chief juftice faid in this cafe, that it might be a 
queftion, whether or no the w'holc forfeiture fliould not go 
to the queen, and fhc fliould have the whole 401. month. 
]f a ftatutc inflidfs a forfeiture of fo much in a grofs fum, 
and then diftributes one part of the forfeiture of the queen, 
and the other to the profccutor, if the p»'ofecutor will fue, 
he ftiall have half, but if he will not fue, the queer>fliall 
have the whole forfeiture j for the ftatutc makes the w^hole 
forfeited. 
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Purflow verf. Baily, 

T O an adtion of trefpafs the defendant pleaded z parol 
fuhniiilion to an award, and that the arbitrators 
awardcvl, that the defendant fhculd provide a couple of 
pullets to be eaten at his houfc in fatisfadtion of the tref- 
pafs, and avers, that he did provide a couple of pullets to 
be eaten at his houfe, and the plaintiff did not come. The 
plaintiff replied another award. And the defendant ten- 
dered iffue upon it. And the plaintiff demurred. 

rntnctment of the aftion, omitted giving the rccompcnce within tlic time limited 
S. C. IS.dk. 7t). Vide ante 122, 24". 


Jntr. Pafeh. 

Ann. Rot. 178. 

^ 'I'he award of a 
collateral rc- 
' compence under 
' a parol fubndf- 
llon is a bar r© 
an adtion for the 
' matter fiibmit- 
; ted, though the 
party againrt. 
whom the adllon 
is brought, had 
before the com- 
I by the award. 


It was infiftcd by Mr. Whitaker for the plaintiff, firft Q Co. 79. 
that the award v/as no plea, at Icaft not without perform- 
ancc. But fecondly, if it were a good pica wdth perform- ^^£3' Jy' b, 
mice pleaded, the performance here was not well pleaded, 16 E. 4. 8. 
becaufe he ought to have pleaded, that he gave the plaintiff* Rol.Abr. 
notice of the time they were to be eaten j andalfo he had 
laid no venue w^here the performance was. 

Holt chief juftice was of opinion, that the plea was good - ^ 5 

without performance, and therefore all the other ex 4 ^tions 2 Vcnir. *2^4*. 

A party cannot objeft tn thq want of a venue in any pleadings to which he has pleaded over 
If his plea admitted ilie Cadi to which the venue was wanting^ S. C, 3 Salk. 381 . Holt 71 u 
6 IV 2 od. 221. 


were 
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wrre out of the cafe. Aiid though he agreed tl^cre was a 
dift’erence in the old boohs, which Mr. IVhitaker cited, be- 
tween wherfe money was awarded, and where a collateral 
matter \ becaufe the law was taken then, where a collateral 
matter was awaided the plair^tifiF had no remedy upon a 
faro! fubmiflion to compel performance, as he had where 
money was awarded ; for he might have debt for that : yet 
npw he held the law to be otherwife, for as the law is now, 
tiie (<?) p^rty n)ight have an af^'bn upon the cafe for the 
bre.ich of his promife in non-performance of the award. For 
the fiibmilTion is an actual mutual promife to perform the 
award of the arbitrators ; and in fuch adfions, while he v/as 
a pra<3:irer, and llnce he had been judge, the fubmiflion had 
been always held fufficient evidence to maintain the acd.ion. 
And if fo, then it is within the fame rcafon, as where a fub- 
rpiflion is by bond, and a collateral matter is awarded ; or 
\vher»=*, upon a parol fubmiflion, money is awarded ; in 
whidi cafes the award is a good plea without performance, 
in regard the party has a remedy to compel it. 

feemed to have a refpccSl for the old dif- 
ference, and yet allowed, that an a6tion might be maintain- 
ed upon a parol fubmiflion, upon non-performance (quod 
inirujn v\dctur\) but he held, that the performance was well 
pleaded. 

But the court would not give judgment, hut exhorted 
the parties to eat the pullets together ; which they would 
have done at fiEj(|v if they had had any brains. 

As to the vcniie^ Holt faid, that was aidfd by pleading 
over, as if in debt on a bond no veuue is laid where the 
bond v/as made, if the defendant pleads a rcleafe, this ad- 
mits the bond, and aids the want of a venue^ Adjournatur. 


Davis verj. Stall n ion. Ante, 759. 

A Writ of error of a judgment given in Mar/halfea^ 
wherein the plaintiff declared, that whereas he the 

! >laintiff apud M, hfra^ had put his horfe to the dc- 
endant, who wa^ a common innkeeper, fafely to keep 
him, and fafely to re-deliver, pro rationahili pretlo lo be paid 
by the plaintiff to the defendant, he the defendant etfdem die 
anno et loco adturc et ibidem praedi^is^ fpadonem praediSfum 
iam negligcnter cuflodlvit^ quod fpado praedi6ius adeo graviter 
equitatus fuit et verberat.us^ quod totaliter fpoliatus fuiU ad 
damnum^ tiff, judgment was given for the plaintiff below. 
And now upon the writ of error this exception was taken, 
(hat it did not appear, that this immoderate riding and 

beating 
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beating was within the jurifdiftion, which ought to have been 
precifely averred ; for that the court would never intend any 
thing to be within the jurifdiaion of an inferior court, that 
ivas not pofitively averred fo to be ; and wherever two mat- 
ters were laid in a declaration as the foundation of the 
plaintiff’s aftion, and one was laid to be within the jurif- 
diction, and the other not, that is ill. As in zn indebitatus 
ajfumpjit if the promife is laid within the jurifJidtion, but 
cither no place is laid for the being indebted^ dr a place 
which is not averred to be within the jurifdiftion^ the de- 
claration is ilL To which purpofc there are many cafes. So 
in an action o;^ the cafe for calling the plaintiff whore, per 
quod fhe loft her cuftomers, the words were laid to be fpokc 
within the jurifdi£lion, but the lofs of the cuftomers was 
out of the jurifdifBon, the adlion was held not tp Ue within 
the inferior jurifdi< 9 ioii. l Sid. 95. 

All this was agreed by tlie counfel for the defendant in 
error ; but then they infifted, that the immoderate riding 
and beating the horfe was laid only in aggravation of da- 
mages, and if that fpecial matt**r had been left out, the 
action would have well lain for fo negligently keeping his 
horfe quod totaliter jpolhtus fuit. For this defendant being 
a common innkeeper, and having a reward for keeping this 
horfe, he is according to the refolution of Cog^% and Ber-^ 
nardh cafe, ante 909. bound to keep and deliver the horfe 
fafely agaiiii and is chargeable for not doing fo, without 
Ihewing any fpecial neglect. So that: the defendant in this 
cafe is chargeable in an action upon the m^^afancey without 
the tnis-feajance of immoderate riding the horfe, 

which is piit'Itt'Only to induce the jury to ^ give greater da- 
mages. Ani'that the adtion would lie without the fpecial 
iTiatter, a writ was cited in the RcgiJIer iio. h. where the 
allegation was only general, quod the defendant tarn negll^ 
genter^ Iffc. cujiodlvity fi^od oves multipliciter deterioratae 
fucrunty which could not>|>|||ood, if a fpecial damage were 
necelTary to be fhewn. Atia if that be fo, then according 
to-^the agreed difference in all the books, though the mat- 
ter, which is added in aggravation of damages, be out of 
the jurifdiftion, yet the jury may well enquire of it, and it 
is well as long as the matter which is the giji of the aftion 
is alleged to be within the jurifdiftion. Otherwife, if any 
part of the matter, which is necelTary t(> maintain the ac- 
tion be out of the jurifdiftion. And t^ lvarrant this dif- 
ference were cited 20 H, 6. 14, 37 i/. 6. 2, 3. IV. yones 
448. March 47. W. ysnes 450. Cro. Car. 510. I Sid, 
342. 2 Keb. 267. 

To this it was urged for the plaintiff, that there muft be 
a fadl alleged, as an inftance of the neglect and damage ; 


V 
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and fuch a general declaration, as had been put by the 
counfel for the defendant, would not have.bcen good. And 
if that be neceflliry, there muft be a place laid, where that 
fperial faft v/ns done. 

The court affirmed the judgment, And //<?// chief juf- 
tic - faid, fupjiofe the declaration had been, that the defend- 
ant fo negligently kept the herfe, that he was taken out of 
the liable, and rode a journey into So7nerfetJ}Are<^ per quod he 
was much damnified yet the action might have been well 
maintained in that inferior court. For confider what tort: 
of negled this could be, it nnift have either been fufFering 
the hoife to be taken out of the liable, and then abufed *, or 
dfe fuffering him to be abufed in the liable ; and which ever 
of thefc it was, the neglect was at the liable, in the jurif- 
diflion, by fuffering the horfc to be taken out of the liable ; 
or more apparently if he were abufed in the liable. So if 
the neglect was fturving him, as I remember an holller that 
ufed to greafe the horfes teeth, to hinder them from eating 
their oats. The dcfiiult is at the liable. 

Po%veU]\x?C\Q^, The caufe of aftion Is laid well enough. 
It is a good declaration, leaving out the fpecial matter, 
upon the ncglcdt. If the declaration had been, as my lord 
chief juftice has put the cafe, that the hoiife was rid into 
Soinerj'ctjhrre^ and there beat, that is triable below; bccaufe 
the neglect is within the inferior jurifdidtion, which is the 
letting the hoifc be carried out of the liable. This is only 
Ihcwiug the ni^pej of the ncgled. 

Upon a fomler^fgumcnt of this cafe Hpk chief juflicc 
fiiid, that if that declaration had been herey the defendant 
Could not have demurred, becaufe no venue was laid for the 
immoderate riding. He faid alfo, that the cafe of the tay- 
lor in Jones and Croke differs from this, becaufc there the 
words w(Tc a£lionable of thcnjjfelyes, and fo the other mat- 
ter merely laid in aggravatiopK^f damages. At the fame 
time PoiveH iufticc faid, that the cafe ot the indebitatus af* 
dinered ; becaufe both the being indebted and the 
promife, arc nccefiary to maintain the aftion. And fo in 
trefpafs by the mallef for beating hisfervant, per quod fer^ 
vitium amijk ; becaufe (r?) the per quod was neceffary to 
maintain the adion.. But here the gtji of the adion is only 
the neglect, though' the plaintiff' mull Ihew how he is dam- 
nified. 

Mr. RerpnondsipA Mr. Q^ejhyreiox plaintiff in error j 
Mr. Ward and Mr. Mountague for the defendant. 
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Robert verf. Haraage. 

S. C. Salk. 659. 6 Mod. 

I N an action of debt upon a bond, the plaint! fFdeclarcd in A hondhy which 
common form, quod cum the defendant fuch a day, 
apud London in parochia beatae Mariae de arcuhus in wm’da de hound 

(jheape per fcriptum^ (s c, cognovit fe teneriy c, folvendtm to the obligee in 
eldem the plaintiff, Upon- bond was^fet out, and lawfuUt! 

was thus (as far as concerned the prefent queftion) viz. the 0^116 * ” 
folvendumwx% to the lawful attorney of the plaintiff, or his oMigee, or his 
affigns; and the bond concluded thus: fcaled with my fcal, 
and dated in Fort St. Davidh in the Eaji Indies^ fuch a day, bond by whfdi 
l 3 \. After oyer the defendant pleaded the variance in the he acknowledged 

folvenduin in abatement, and the plaintiff demurred. ^ound 

to the obligee in 

1 • n >r r» to be paid 

As to the variance mentioned in the pica, Mr. Broderick to lurn. 
fiid, that by the firft words of Noverinty ^c. me J, S. /r- 
7 ieriy Effr. J. JV. there is a debt fufficicntly raifed to y. iV. 
and though the Jolvendum bt to S, as the book of 4 Edw. 4. 

29. is, or to a ftrangcr, as the cafe is in i Sidi 295. 2 Kehle 
81. or as it is here,, to the attorney, or alEgns of thu obli- 
gee, the Jolvendum is void. And by the firft words the debt Ifa bond bears 
is created, and confequently the money payable to J. A/*. 

4 Edw. 4. I SuL and 2 Keble^y ubifupray which was agreed a^^edaration 
by the court. And befides Holt faid, that payment to his upon it be ftated 
attorney, or to a perfon appointed by him, is a payment to 
himfclf, and fo that was well enough. 

Then Mr. Parker fliewed another variance^ ^iz. that the 
bond was dated at Fort St. Davia^s in the'jE’^ Indies^ hut 
the declaration was upon a bond, d^ted apud London^ &c. 
and fo not the fame bond. 

Mr. Broderick faid, that the place was laid as a venucy and 
not as the place of making the bond. 

Plolt chief juftice, Alw'ays where a bond has a place of 
date mentioned, in the bond, you muft make your declara- 
tion agree with it. Here the bond is mentioned to be dated 
at Fort St. DaviePs in the EaJl Indies -y therefore in your de- 
claration you ftiould have faid, that the defendant apud Fort 
St. Davi^?, in the EaJl IndieSy vizy apud London in parochia 
Icaiac Mariae de arciibusy ^c. per feriptumy i^c. 

Powell jufticc. Dating a bond makes it local. You 
fhould have declared, that the defendant afud Fort St. Da^ 
viahy ^c. ut fupra. , 


The 
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The court gave Mr. Broderick time to try if he could 
make it good. But he the next day defpairing to make it 
good, moved to abate their own writ for expedition. And it 
was abated accordingly. 

Wells verf. Ofman* 

^ , S. C. B^Upd. 238. 

Seamen hired to TJPON amotion for a prohibition to the admiralty, in 
fit a ihip for fea Vj a fuit there for feamens wages, the cafe appeared to be 
and go a voyage Wells the plaintifF built a fliip and launched her, and 

in th^^aSaky ^ treaty between him and one Bareli^ who was to 

for tiie wages buy the fhip of him, in order to get to be mafter of her 
they earn in fit- is ufual ill fuch cafes) but before any bill of fale exe- 
tho^flirdoes cuted by to him, 5 ^/r^// hires and other feamen 

not proceed upon to launch and rig the fliip, and to go with him in this fliip 
the voyage, s.c. a voyage propofed, and fends them aboard the fhip, and 
cit. i Wiif. 265. permits them to come aboard ; and there the fea- 

Stamen may fue men continued for four months, fitting the fhip out to go 
in the admiralty : but after, upon fome difference between Bareli and 

th^they the treaty for the fhip was broke ofF, and the things 

not hired by the fetched from ftiipboard, and the feamen difeharged, having 
owner, if he per- never been with the fhip any lower th^n Deptfordy where 

t>n boardl aboard. And now the feamen 

libelled in the admiralty a2:ainft the body of the fhip for their 
wages, and upon a fuggeftion that the work and labour was 
done infra corpus comitatusy Mr. Eyre and Mr. Whitaker 
moved for a prohibition. And they grounded their motion 
upon this, thSit. though here was a voyage intend d, yet no 
voyage having been made, the mariners could not fue in the 
admiralty for their wages. For the reafon of the juri(^i6tion 
of the admiralty is, becaufe the fuit is for wages for work 
and labour done upon the high fea, and that reafon is given 
in 3 Lev, 60. which fails here, where all the work was done 
in the river of Thames* And that this was like the cafe of 
tackle bought in the river Thamesy in which cafe in a fuit in 
the admiralty againft the body of the fhip, a prohibition was 
granted. 3 Kebk 552, But yet fuch a contradi: made upon 
the high fea, is within the admiralty’s conufance. It was 
objedted alfo, that this was the common courfe of dealing 
betv/een the fhip-buildcrs and the matters of fhips ; and 
that it would be very hard to fubjeft the builders of fhips to 
the feamens wages, where the contraft never proceeded, 
the builder haying nothing to do with the feamen; but they 
fliould be put t<j^ their remedy againft the mafter who con- 
tra6led with them. 
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jf/o/t chief jiiftice. Suppofe a mafter of a ftiip defigns to go Willi 

a voyage, and hires and takes aboard feamen in order to it j qimait, 

afterwards the owners cannot agree about fending the (hip 
the voyage, and upon that the feamen are difeharged ; fliall 
not the leamen have the fame remedy for their wages, they 
ftioiild have had, if the fhip had gone the voyage ? The rea- 
fon of the admiralty jurifdidion is, becaufe they arc mari- 
ners, and they are equally entitled to their wages, as if they 
had gone the voyage and therefore it is plaiij thfcy (hall have 
the remedy againffi the /hip, in that cafe, for their wages. 

Then the matter is, if it makes any difference, that the 
Ihip wa5 not fold to owners, but was ftill in the builder^ 
hands. The bull ier permits the intended mafter to put 
feamen on board, and then he and the buyer difter ; /ball 
that take away the fcamens remedy ? No. The builder, 
by permitting the feamen to be put on board, confents to 
the charge upon the /hip, and by his own a<ft makes it lia- 
ble to the wages. And there is no reafon to confider the 
builder, for whfen he trufts the contrador fo far as to let 
tjbe feamen go aboard, there is no reafon to help him. The 
ground of this proceeding in the admiralty is ufage time out 
of mind. 

Powe// juRice, It is clear that feamen taken on board 
a fillip in order to a voyage, though the voyage never pro- 
ceeds, are equally intitled to their wages. And there is 
great reafon why they /hould have this remedy, becaufe 
(a) in the admiralty the body of the fhip is liable, and the Acc. Salk, 

feamen may join in adion. They arc hired for fuch a voy- ^ 

;^ge, and they look no farther, they do not concern them- 
felvcs with the property of the fhip, nor are privy to the bill 
of fale, or any other matters between the mafter and the 
builder ; and therefore it would be hard for any thing that 
paffes between the mafter and the builder to take away their 
remedy. And befides, the builder might have taken fecurity 
to be indemnified, before he let the feamen come aboard his 
fhip, and by that means fubjeded it to a charge. 

Befides, Holt chief juftice faid, that upon the libel the 
matter appeared to them to be for feamens wages, and pro- 
per for the admiralty jurifdidion, and if the defendant below 
had any matter to plead, he might appeal: This was as to 
the defendant Well\ property being not bound, as was pre- 
tended, to pay the Teamen’s wages. 

I'he motion was denied. Mr. Dn counfel for the de- 
/jsndant. 
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135* 
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y Davcn.int verj. Raftor, 

A “Writ of cnor of a judgment in the common pleas, in 
an a(5i:ion of debt upon a bond for 600/. and want of 
an oiiginal aliigncd for error ; but the plaintiff in error had 
not taken out a ccrtlordri^ and got the want of the original 
certified. The entry of the judgment was, qmd qticrens re- 
cKperiijJrt thhitwn pruediSium et dainna occaftone detentionis de- 
Inti Hints ad^ < 3 c, "]"he defendant in error caitne in gratis^ and 
pleaded, that the plaintiff feriptum fuum^ datumfach. a 
day (which was after the judgment) remijiffet^ relaxafjet^ 
the errors in the judgment. The plaintiff* craved oyer of the 
relcafe, and upon oyer it appeared to be a rcleafe of all errors, 
&c, in a judgment for 600/. debt, bcfides cofts of fuit. 
And after oyer he replied, that there were two judgments 
againft the plaintifF for tne fame fum, and that this releafe 
was given of the errors in the other judgment, abfque hocj 
that it was given of the errors in the judgment in queftion. 
And to this there was a demurrer* 


applic.l to 1 1. -ir upon which the writ of error is brcughi, is good, vide ante 408, and the other 
boohs tlK re cited. 


Ifihrpie.; ofa Tlic Court held tlic rqjication naught, bccaiifc the plnin- 
J tiff did not in his plea fet fortit the record of the judgment 
pl.iiiuiRiilealcd. fjieciHj, as of uhai term, iSc, but pleaded generally, quod 
thrcin.ifin fl'ere duo jiaiicta^ ( 3 c. And //<?/^ chief jufUce held, that the 
the? iud;m ut viviverfe too was naught, beinti: a traverfe of an intent, like 

rons brcuglu, if fn r oaund. 20, 21 . hennett 

need nc'f albgc v. FiHins. Init that the plaintiff ought in his replication to 
have pleaded the judgment at large, and that the rc leafe was 
incntK mdin that judgment, ct hoc paratus rft verijicare. ViWX. Powell 

rhr rfRaieisthc jufllcv that it vvas a good ti'iivcrfc, for that nothing 
cite could be travel fed in this cafe, but the intent <>f the re- 
h afe. And quaere per Salkeli as to the opinion of Holt\ for 
what would have been the difference, for the defendant 
could have only rejoined, that it was a rcleafe of the judg- 
a iic pR 1 of a queftion, ct hoc petit quod inquiratur per patriani^ and 

nkniV o} cnors intent of the rcleafe muff have been tried? 

ought uoi 10 pny a ju<ir,mcm of aBirmancc. Vide Str. 127, 683. i Show, 50. 


( h ' t ''I'itn tiMt 

I'O 'vir(.b I nor 
bri'Uidu. 


Tlien Mr. Salkcld took an exception to the pica, that it 
was relaxajjet.^ wiiich imported a time paft, and might be 
Butifitpr^yp feven ycars ago before the j udgment. But to that the court 
ra'i^ou^^ anfwcTcd, that it was per fatlum fuu?n datum fuch a day relax- 

fn profccuir his Writ of ^rror, and that the judgment may be affirmed, the prayer of affirmance fhaJ! 
Iv rvjc^tc d rr^ furphifage. S. C. 6 Mod. 135. if the defcndani in error pleads a riicafc of errors, 
andthe pla.ntiifadmit‘5 it, judgment ffiall be given for the defendant without any examination of 
tliecn of .s. S C. 6 Mod. 235, vide ante 1003, 1006. TIjo’ the operative words of a deed are in 
a p:di tenfe, they ffiall have the fame efFc ft as if they itad been in the prefent, unlefs the time from 
which they (hall operate is cxprclfed in the deed. A judgment in the common pleas upon demurrer 
for fo much debt, and fo much dam.'»gcs for the detention of the debt may be deferibed aa a judgment 
for fo much debt, bcfidcs colts of luit. S. C, but with feme ditTwrcncc 6 Mod« 235. 3 Salk. 314* 
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which tied it down to that dnv, which wa^ after the 
judgment. 
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Then he took another exception, that there was a vari - 
ance between the judgment recited in the rclcafe, aiyj the 
juds-ment upon which this writ of error v/as brought ; for 
that the judgment recited in the rc-Jeafe was a judgment for 
600/. debt and cofts; and the judgment before tjie court 
was for 600/. debt, and damages pro chicJiti&nc dehit'u fie 
agreed, it it had been damfia generally, it w'ould have been 
well ; becaufe damna fignihes cofts, but here the fenfe was 
determined to damages, by adding the words pro detent iom 
debtti^ and excluded cofts* 


But to this it was anfwcred and agreed by the court, that 
the conftant form of entries of judgments in debt upon de- 
murrer :n the common pleas was thus, and that they gave 
cofts by the name of darma pro detentione dehitl^ and that the 
court would take notice of the form of entries in that court ; 
though in cafe of judgments after 4 Verdict in debt in that 
court, and in cafe of judgments either upon demurrer, or 
after a verdid, in debt in this court, ihc' entry hrtcbttnrn 

fuumpratdt^lutn necnon libras prodarmis fuis quae fuffinnit 

tain occafione detentioms ddnit iliins^ qnam pro ini/ls ft cnjiagiti 
fuis-^ (Note, 1 'll is fc<Sms to be the moft proper entry.) 

Ex relatione magijlri Salkehl counfel with the plaintiff in 
error. And note, that he faid, that there was another great 
fault in the replication, which was not feen bv Mr. Ejn-j 
*viz. that the pretended judgment was pleaded as a judg- 
ment verfus praediSfian fl''illielmiany whereas th.e name of 
the plaintiiF in error was 

Holt chief juftice faid alfo, that there was no variance, 
for the words of the releafe are only 600/. bcfides cofts of 
fuit, which do not affirm pofitively, that there were any 
cofts of fuit, nor can it be neceflarily inferred from them, 

Mr. Eyre faid, that admitting the variance in tlte releafe, 
yet the court could not reverfe th^ judgment without ex- 
amining the errors, and that the 6f an original was not 
well affigned. For that to make the affignmenr<jf that error 
compicat, the plaintiff ought to (ake out a certiorari^ and get 
the want of the original returned, and fo latisfy tnc court; 
that tlicrc was no original. 

To which Holt ch\d lefties anfv/ered, that indeed true 
it is, that where the want bf an original is affigned for er- 
ror, the courfe, is for the pla^tiff in error, before ii^>ian 
bring in the to pliSad to the errors, to fue‘^M a 

eertiorariy and get a certificate, that there is no original. 
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But if the defendant will come in gratis without procefs^ 
and plesRl a releafe, he corifcffes the error ; and if there be 
an original, he muft take out a certiorari^ and get it certi- 
fied ; or elfe it fliall be taken that there is none, and the 
judgment reverfed. 

The judgment was, quod the plaintiff nil capiat per hr eve j 
nifty ^ c. within a fortnight- 

See this cafe ftirred again, and fome exceptions taken, and 
the cafe ftated from the record. Poji. 1052- 

Treviban verf. Lawrence. 

See the ftate of the cafe. Ante, 1036. 

It was argued on the behalf of the plaintiff in the ejc< 5 l- 
ment, that the judgment in the feire facias made fuch an 
alteration, that it put , the original judgment out of the cafe, 
and was ofitfelf witfe^^'t that a fufficient title for the plain- 
tiff: and therefore, though the judgment, which they had 
given in evidence, did vary from the judgment recited in 
the feire facias ; yet the producing the original judgment not 
being necelfary to maintain the title, that variance would 
not be material, and^^tl^t the judgment in xht feire facias did 
make an alteration. It was urged that the (a) feire facias 
was not a mere writ of execution, but was in nature of an 
aftion, and came in lieu of a new original ; and therefore 
to authorize the plaintiff ^s attorney to fue out a feire facias 
he muft have a new warrant, otherwife of filing out a writ 
of execution. And fo is the cafe in 3 Cro. And a releafe 
of all aftions is a bar to a feire faciasy otherwife of an exe- 
cution. Lit, fe£l, 503. and the cafe in 34 Hen. 6. pL 48. 
was cited, where in replevin by leffec for years, the Icffor 
avows, that an clegit iflued, reciting a judgment, and how 
the plaintiff had prayed an elegii^ and that upon it the (heriff 
delivered the defendant the lands in queftion, by virtue of 
which the avowant was pofTeffed, and being fo poffelTed de- 
mifed to the plaintiff for years rendering rent, and for rent 
arrear, Wc. And up^S cxception this avowry was held to 
be good, without mewing the judgment. So here, the 
judgment in the feire facias is a fufficient title to the plaintiff, 
without fliewing the original judgment. 

Secondly, It was urged, that this was no varianqe?, bc- 
caufe, where the record is betiyecn the fame parties, and 
for the fame matter, upon the mue of nul tiel recordy a va- 
riance in the day is not mat^ial. Hob. 209. 2 Roll. 576. 

3. 17. Bro.faikfM record. 2. aim 1 5. 

^ ' Thirdly, 
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Thirdly, The judgment of Mich. 1656, which is found Tretibak 
in hacc verba in the verdift, is not by any thing fomjd in the 
verdict, affirmed to be the record, on which the fcire facias 
was grounded. 

Fourthly, The terrc-tenants, among whom was the de- 
fendant, having been returned, warned on the fcire facias^ 
and having appeared and pleaded nul tiel record^ and that 
tried againft them, are now eftopped, to fay there is no fuch 
judgment of Trinity term, 1656. 

Mr. Broderick for the defendar»t argued, that there was 
no title found for thee plaintiff, for that the foundation of 
the plaintiff’s title was the judgment, and that the recital 
of fuch a judgment in the fcire facias was not a fiifficiena 
evidence, that there was fuch a judgment, but that the ori- 
ginal judgment ought to be produced, and not only the 
record of the fcire facias^ and judgment thereupon. And 
for that he cited 2 Keb. 499. and wherever a man is to 
make a title to himfelf, the recital of one record in another 
is not a fufficient evidence, that there is fuch a record, 
without producing the original record. 

Secondly, The judgment here found is of another term, 

>vhich is going a Itcp farther than bare not producing the 
original judgment. And though upon the iflue oi nul tiel 
records, there is fuch a judgment adjudged to be as is recited 
in the fcire facias^ viz. Trinity term 1656, that will not 
eftop the defendant, becaufe there arc other defendants, 
who muft be bound, and turned out of poffeffion by this 
eftoppel (for if execution go it muft go againft all the ter- 
rctenants) who are ftrangers to the judgment in the fcire 
facias. 

The judgment in the jcire facias makes no al- ^ 
teration. If an executor brings a fcire facias on a judg- 
ment, or a recognifance, and gets a judgment quod habcat 
executionem^ and dies inteftate, the adminiftrator de bonis 
non muft bring a fcire facias upon the original judgment, 
and cannot proceed upon the judgment in the fcire facias. 

The difference is, that (a) flieriffs .and officers need not (a) D. acc. 3 
plead the judgment, for they are to look no further than 376. vide 
the procefs, which comes to them, which they are to exc- 
cute, and not to take upon them to judge, whether it be and the b^ks 
legal or no, but the party himfelf muft plead the judgment, there cited. 

Holt chief juftice. The cafe of 34 Hen. 6. is nothing 
to the purpofe, for ther# was a demife Ihewed to the leffee, 
which ( b) was all that was neceffary to be fhewn, being an 
avowry aglinft his own leffee, and all the reft is imperti- ante 331. 
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nent. It is a fufncicnt commencement of a particular 
eftate, in an avowry upon his own lefTce ^ but it may be a 
queftion, whether it would have been good, ifit had been 
an avowry for rc*nt by tenant by clegit of a rcverfion, againft 
a lellce by a leafe prior to his title. [Note, this is the 
reafon the book goes upon, becaufc the leffee is eftopped 
by the leafe to plead nil in tenementis^ and fo confequently 
the IcfTor’s title is not in queftion.] 

Holt chief jufticc. If the leafe depended upon the vari - 
ance, it is certainly a variance. Foe v the judgment hath 
a different relation, and the charge ifl'cafc of the one ex- 
tends much farther than the charge ii; cafe of the other j 
the one charges all the lands, of which the defendant wa$ 
feifed the fixth of 1656. the other thofe only, of which'- 
he was feifed the tv/enty-third of October 1656. and the^ 
inquiry is different. / 

But the qiieftion is, if the defendant is not for ever" 
concluded. For the judgment is fet forth in the feire fa^ 
aa$t as a judgment oi Trinity term, and the terre -tenants 
have pleaded nul ticl record^ and the iffue is tried againft 
you, and it isentred on the roll, quod h(*betnr tale recorduin : 
can you falfify this in the point tried ? There is no need 
in this cafe for the plaintiff to (hew any judgment, becaufe 
upon iffue upon nul tiel record it is found that there is fuch 
a judgment, and the defendant can never fiiy, that this was 
not the judgment againft him, but that it was another 
judgment ; bccaufe it is determined already againft him^ 
that there is fuch a judgment againft him. As the iffue in 
tail ftiall never falfify a verdift in a real adfion, in the point 
tried 3 but he may fay, that there was fomc matter omit- 
cd. As put cafe in any real adioii, there was a vcrdi£l 
againft tenant in tail, the ifluc in tail can never falfify this 
verdict in the point tried di redly, but only in a fpccial man- 
ner, as by faying that fome evidence was omitted, , 

The judgment in xhQ feire facias does alter the matter, 
as in the cafe of Obryan and Ram^ 3 Mod. i86. where 
judgment was obtained againft a feme foie. She marries; 
then the plaintiff fues a feire facias againft hufband and wife, 
and has a judgment quod habeat executionem againft both. 
'I'hen the wife dies, and the plaintiff fues out z feire facias 
againft the hufband,. and has judgment habeat execu-^ 
iionem againft him, and rcfolved to be well, upon a writ of 
error out of Ireland : znAIo vice verfa (in the cafe Woody er 
againft Grefianiy Mich, 9 Wiih 3. B* -^0 1 1 6. zfeme 

foie recovered a judgment, and then'' took hufband, and the 
hufband and wife fued out feire facias^, and had judgment 
quod haheant executionem^ and then the wife died, and the 
hufbafid brought a feire facias^ and had execution* 

The 
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The cafe of Tillprne verf Rag in 1655. 2 Sid. I2. dted Tre^han 
ante was thus"^: the defendant in a judgment was te- 
nant in tail, and died, and upon a Jure facias againft the 
heir and terre-tenants the iffuc in tail was returned heir and 
terre-ten^t, and warned, and judgment was given againtt 
him by <&ault, and the intailed lands were extended upon 
an elegit^ and upon an ejeftment brought by the tenant by 
tlegit.^ the deed of intail was given in evidence, and all this 
matter fpecially found. And it was refolved, becaufe the 
defendant had an opportunity to have pleaded this once to 
the fcire facias^ and had not pleaded it, he was eftopped to 
fay it now ; and fo a judgment that did not bind the iflue in 
tail at firft, was by his negleft of pleading his title to the 
fc}re facias made an unavoidable charge Upon him. And 
i^hat refclution was founded on the book of 39 AJf. 18, where 
^e cftoppel is of fuch a nature, as that it create? an in- 
%ereft in, or works upon, the eftate of the land, .there the 
Jury are eftopped. If this cafe had bce?i in fpecial plead- 
ing, and the plaintiff had {a) declared in debt upon a 
judgment of Trinity term 1656, and the defendant had 
pleaded 7 iul tie! rccorf if the pli-intifr had replied, quodha-^ 
letiir tale recordu?ny he had been gone; but if he had replied 
this fire faciasy and all the proceedings upon it, and con- 
cluded his replication upon the cftoppcl, the defendant had 
been concluded. So upon a demife by indenture, by one 
who has nothing in the land, if the leifor brings debt for 
rent, and (/;) declares upon the demife, and the defendant 
pleads nihil hahuit in tenementisy if the plaintiff replies that 
he had a fufticient eftate wlicreout to make the demife, he 
(c) has loft the benefit of the cftoppcl; but if he replied h) D, acc. port, 
that the leafe was made by indenture, and concludes, unde 
petit judiciimy if he fhall plead this plea againft his own ac- 
ceptance of the Icafc b? indenture, there the (d) dcienJant acc.poft. 
fhall be eftopped ; but if the defendant hatl pleaded nil dehety ^^ 5 a* 
the plaintiff might have taken advantage of the cftoppel upon 
evidence, bccaufe the pleadings are not brought to fuch a 
point in the cafe, as to give the plaintiff' an opportunity of 
replying theeftoppel. 

P<?z(/r//juftice. Jicre the ifliie is tried by the record, and 
here is the judgment; df the court, quod habetur talc recordurr^ 
and you and all that claim under you are eftopped by this 
to fay there is no fuch judgment. And as to iheothcr de- 
fendants you fpcak of, we muft rake it, that all tliefe either 
were defendants, in the fcire facias^ or claim under them 
that were, becaufe all lands muft be taken to have been 
extended upon the elegit. The. law is clearly with the c^e 
of Tilburn and Raggy if fcire feci is returned, and the heir in 

(^)Notc, Holt chief jufticc faid, the plaintiff in fuch a cafe as this might declare upon the 
jrudgment in the feire facias. Note to the firft edition. . f 

{h) Note, thiscaft muft be intended of fuch proceedings againft the original defendant, quod 
cum dimifit generally; without mentioning that the demife wat by indenture. Note to tlic firft 
edition. Vide poft. 1154. 1550. Str. IJiy. 3 Lev. 146, 

VoL. II. X tail 
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tail omits his time of coming in and pleading, and lets 
judgment go by default. 

This term the cafe came on again in the paper, and after 
opening the cafe only by Mr. King for the plaintiff, nobody 
ofiering to ar^ue for the defendant, judgment given 
for the piaintifF- *■ 

The judges laid but little, as I was informed, for I CJould 
r.of hear v^here I fat, and what they did fay was to the fame' 
with wliat had been laid before, and all agreed to give 
judgment upon the point of t!;c cftoppel. Powys juftice 
cited the cafe of Dciy verf. GuHJfordy l 4I. (winch is 

a cafe of the fame nature with that of Tilhurn Verf R^^gg) 
where tenant for life, the reverfion to his fon and heir in 
fee, acknpwledged a ffatutc, and the^heir let judgmenr goby 
detault, as in that cale. 

Note, Mr. Broderick in his argument in is. t,-?/';' term cited 
a cafe between Manaion and Novf'is^ 34 Car. 2. but what 
it v/as I know n.ot. 

Holt faid to it, that in that cafe the award was joint and 
feveial. 

Davenant verf. Rafter. Ante 104.6. 

E rror of a judgment in the common pleas, in nii 
action of debt upon a bond of bool, and 
nil dicit^ quod the plaintiff recuperet %>erfus the defencfiBlfer. 
hitum fuutn praediSlitm et damna fua occafione detentionis dehiti 
illius ad 50 fclidos eidc?n the plaintiff ex ajfenfu juo per curiam 
hie adjudicata^ et the defendant in mifericordia. The plaintiff 
in error in propria perfena afligns for error the want of an 
original, et fuper hoc the defendant in error fmiUter 
venit by attorney, and prays oyer of the writ of error, which 
is entered in haec verha-^ and then pleads, quod the plaintiff 
praediflum hreve de errore profrqui feu manutenere non dehet^ 
hecaufc after the judgment, and before the writ of error 
fyeed forth, vi%. 10 February 1703 at landon^^ in the parifh 
of St. Mary le Bow in the v/ard of Che^^ the plaintiff per 
ncmen^ h\\ per quoddain feripium fuum relaxationis. & c. ger/ns 
datum x\\i^ fame day and reniijiffit^ relaxaffet^ et in per-^ 

ptiuuni quicte clamajfet to the defendant omnes et omnhmdot 
errores^bh-, hahlios^ faP.os.^l^c. /«, circa^ tangentes feu con^ 
eernentes judicium praediilum^ feu in^ <irca^ tangentes five con- 
cerHentOi r.liqua vjarra?ita^ ^ 5 V. quaecunque de vel aliquo modo 
emvernent ‘a idtm et hoc paratns efi vey ifiedrey wide petit ju^ 
diciu/n^fi praedichts^ the plaintiff* de e^ore praedtSfum 

■profqvi aut natyzuiencre debeat^ et quod idem judicium in omnibus 
uFfu metii>% The plaintiff craves oyer of the releafe, and it 
Is cuteved in hacc vsrbu’i and purports a releafe by the plain- 
tiff 
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tifl- to the defendant of all and all manner of errors, bV. 
had, made, in, about, touching or concerning one 

judgment, obtained againft the plaintiff 'by the detenclant 
this prefeiit Hilary term for 600/. debt,' befidcs cof^s of 
fuit, or in touching or concerning any warrant, what- 
’•ioever, of or any way concerning the famej In w'itneff, 
the 10th of February^ And then replies, the de- 

fendant in the fame term of St, Hilary in the jdea of tlie 
deftsndanr mentioned diio jndicia dc Jimili jiunma et can fa ac- 
tianh verfas eundan the plamtift rjhiinuit^ and that the plain- 
tiff the aioretaid deed of relcaff ^reci latum non dcdit^ 

Tier intcrif. inter eos fore dat. fuit-y Icinporr Jjri Hat icui.^ ^ jafdew^ 
of the errors, i^c. de et circa judicium pracdidlum^ c{ wliich 
he has now brought his w'rit of error, /edde alio judicin ftc ut 
praefertur ohtent. ahfquc hoc^ quod the plaintiff rcniifit^ rdaxa^ 
iS'', to the defendant omna it omnimo do s crrorcs^ in 
judicio praedidio ?uodo et fomna prout he has alleged, ct hoc pa-- 
rains e// verificare ; unde the jdaintifl ut puns fays, quod in 
recordo^ nianifejlc eft crriitum^ allcgando err ores preudidos 
fuperius per ipju?n allegatos\ an<i pray.', quod judicium praedic^ 
turn ob errores praediHos^ et alios ert ores in rvcordo ct prGccjJu 
ftraedidfis compertosj rcvoceiitr^ be. And to this the de- 
fendant demurs, and the plaintiff joined in demurrer. 


Note, the placita was, Placitairroiidata a-piid JVfJIninnafte-* 
riu 7 n coram Fhoma Trevor^^ls c ,jnjliciariis dominae reginae de 
banco de termino fundi Hijariiy anno regnidominae Annac Dei 
gr ajifi Angliac^ be, fccundo. 


Mr. i 5 ; moved on the rule forjudgmciit uijf and 
took this exception to tin.* plea, th:it the defendant in the 
conclufion of liis plea pniys that the judgment be af- 
firmed, W'hereas he on; Jit n't conclLulc it upon ilie clloppcl, 
if the plaintiff manutencrc f.u prcfcqiii dehcal his writ of error 
againft the defendant comrary to his own deed of relcafc. 
And fo is the entry in Sir IFilliam Pelho?)i\ c.ife, i Co, 14. 
chzn^^iEdw, 4. 43. anotiicr entry accc.i diii il v. {Note, 
in the book of Echu, 4. ther*e is no contra Jlriptnm-^ nor 
breve^ but it is. pleaded to the error.) Kor the court upon 
this pica cannot affirm the judgment, but can only award a 
nit capiat per brev/ as they have done in this cafe. And it 
is a. general rule, that wfficrever 'he dtlendant by his 
plea demands fuch a judgment as the court cannot give, the 
plea is ill. And upon that foundati(m the cafe of hif/e verf 
HarcQurt^ Carth, 137. '^MQd,%%\. Salk. 177. w-a's ruled, 
where in affumpfit the defendant pleaded in abatement an 
attainder in the plaintiff, and the plaintiff replied a pardon, 
and concluded his replication, unde pf jit judicium et damna,^ 
fsfr. and that was held to be a difc^tinuancc, for he ought 
not to have concluded in bar, but only yhave affinned 
X a (^) 5 for 
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(a)i for the matter of the replication being triable by tfye 
record, and not by the country (in which cafc only upon a 
pica In abatement after trial had the plaintiff can have final 
judgment) the plaintiff could have only a refpondes oujler. 
To thiji it was anfvvered and rcfolved by the court, that the 
beginning of the plea, and the conclufion of it, till you 
come to tliofe words, e{ quod idem judicium^ tfc. was proper 
and right, and therefore the addition of thofe words was but 
fiirplufige, and that fhoiild be rejefted. And Holt and 
Powell faidy that the pica was a bar of the writ of er- 
ror; and Powell faid, he wondered how Mr. Broderick could 
fancy it was an eftoppel. Holt faid, that where in debt for 
rent the plaintiff counts on a demife, and does not fay by 
indenture, the defendant pleads nil habuit in tenementis 
plaintiff may reply the demife was by indenture, and demand 
judgment, if againft that the defendant ftjall be admitted to 
plead the plea {c) it is a good replication, and the defend- 
ant is eftopped. But if in that cafe the defendant had re- 
plied an eftate, and gone to iffue, on evidence the (d) ifllie 
might have been agaiiift him, becaufe he did not rely on 
the eftoppel ill pleading; but here this relcafe is not an efr^ 
toppel, but a bar. 


Then Mr. Broderick took another exception ; that it was 
not averred any where in the plea, that this judgment, of 
which the writ of error was brought, was the fame judg- 
ment, the errors in which were releafed, except only in the 
body of the pleading of the relcafe, as if there was fuch an 
avcrnicnt in the relcafe itfelf, which was r^aught: for no 
iHuc could be taken on that; but there ought to have been 
a diftindl: averment of that, cither in the end of the plea, 
as you fee it often in pleas of recoveries in other adlionsy 
or clfe after the words, de ct concernen, judicium praediSiumy 
ihc (ici^aidHnt fliould have added, exiftens idem judiciuin^ of 
v/hich the plaintilf has now brought his writ of error ; and 
fb upon that averment iflbe might have been taken. 


Holt c^iief juftice faid, there was never fuch a form 6f 
pleading. And Powell faid, it was better this way. 

Holt chief juft ice. The pica is good now after the releafc 
js (ct out upon oyerj for now it appears to be a relcafe of 
this judgment, and it fhall not be intended that there was 
^•iiother judgment between the fame parties of the fame 
term. And your replication is not good; for if there were 
another judgment, to which this releafc might be applied, 
you fhould have pleaded it fpedally and certainly, and have 
avefred, thr,t this releafe was a releafc of the errors in that 
judgment, and fo have given the plaintiff an opportunity of 

Tw) This was; not faid by Mr. Broderick, btrt I report it as the true ground of the cafe of Biflc 

Harcourt, as I have often heard it from the chief juftice. Note to the jirft edition, 

[t ) T!ie words Holt m>d were « Difchargc of the errofs.*’ Note to the firft idition, 

anfwerinj 
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stnfwering that judgment, af> by pleading nul tul record. For DAvi-NAi\T 
if there be no fuch record, the very foundation of your re- 
plication is gone; for if tlierc be no other judgment, this 
rcleafe releafes this judgment, and the traverfe is ol a thing 
in the air. 

Mr. Ey7'e faid, that there was a precedent irj Rajlal^ wher'; 
a rclcafe of errors was pleaded, and the concIuti(;ij of tin* 
plea was as this is. But the court rgrccJ it was not tiic 
proper way of pleading. 

The court would not alter the rule. 


Copley verf. Dclaunoy, 

I N ail aftion of debt upon a bond in the common pleas, ^ n,attci whLii 
the plaintiff' declares quod am the defendant at London^ deftioy. the 
bV. per quoddarn Juurn obllgatorium^^ tSc, omitting the word ^tVion 

feriptum. The defendant prays of the bond, it is "X 

entred in haec verba, and pleads m bar, that the plaintifr pkaded in ba:. 
bad not fpecified the bond according to the ad of parlia- 
meat, and the plaintiff demurred. • 


Mr. ferjeant Whitaker moved the court upon the rule for 
judgment for the plaintiff, nift, Wr. that this was a good 
plea in bar, for it was a tt,Tiporary bar. Like the cafe of A demuiurad- 
an outlawry, which is a good plea in bar in an adion of but 

debt. And as in this cafe, after the time limited in the 
ad of parliament, or that the plaintiff has paid the penalty, R. acc. poft 
he is entitled to fue again; fo in the cafe of an outlawry, ’^43- 
after a pardon, or reverfal of the outlawry by writ of error, 
the party is reffored to his adion. And yet the judgment amt'iS. 
upon the plea in bar is final to the plaintiff m that cafe, as If mtttcr which 
well as in this; and therefore this may as well be pleaded ^^^Shttobe 
in bar as that. Secondly, if this be no pica in bar, yet now 
by the demurrer the plaintiff has confcired, that he has not picadAi in bar, ^ 
fpecified the bond, and therefore the court cannot give ^i^niurrur wUi ' 
judgment for him; for by the exprefs wouls of the ad of 
parliament the debt is not recoverable. 'riiinJly, the de- 3 
claration is naught, for the omiflion of feriptum ; for the 
debt cannot be raifed without deed. 


Serjeant Selby, That the reafon of the cafe of outlawry 
is, becaufe the debt is forfeited to the crown, and fo the 
plaintiff had no right of a£tion, which diftinguiffies it from (jitficient to Uare 
this cafe. But that according to Fn rar's calc, if this plea 
beagood bar, it muff be a perpetual bar, which it is not 
by the aft of parliament, and therefore it is no plea in bar. riu.n cognovit fe 
As to the third objeftion, he faid, that the bond being fet yncri, w'ithout 
out upon oyer, it did) now fufficieutly appera to the court, 

that 
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that there was fuch a bond, and that made the declaration 
good. 

Tu'vor chiefieflicc. This matter cannot be pleaded in 
bar, ibr it is a temporary bur, and that is but a plea in abate- 
ment ; and that is the difference between a plea in abate- 
jnent an.d bar. 


are, the debt flrill not 


be 


recover- 


ed ) Acc G^IS. 
L'. B. 200, 201. 
Ce. Lit. liS. b. 


Acc. Gilb. 
C. B. :oo, 201 . 
Lit. 128. b. 


Tnii)\ The w 
able, h it v"'t the right oi’ remains. The difference 

ill the eaie ol ouihivvry in the plaintiff, where it flirdi be 
pleaded in, abate men I, and wiiere in bar, makes this matter 
plain. In trclp/ifs, and other a<?l’ions where tlie damages 
are uncertain, and conlequenrly tile right of action not for- 
feited, tht're (.A r)Ut]avviy can be on]y pleaded in abate- 
ment; beenufe, though the plaintiff is under a difability of 
fuing) yet the right of action remains in him. Otherwife 
in dobt, oljuinpj'it for a fum Cvi'tain, there the debt 

being forffited to the crown, t!ic plaintiff has no right of 
action in him, and therefore in [b) thofe cafes outlawry may 
be pleaded in bar. But the proper way of pleading this is, 
with a fi rcfpojid'vj debt' at qnovjquc^ . 

chief jufcice. As to the demurrer, though (r) it 
docs cciifcfs the matter of not fpecifying, yet that fliall not 
hinder the plaintiff from having his judgment; for want of 
a i'pi'cificativ n, like all othe r matters, muff be taken ad- 
vantage of in a regular way, and by proper pleading. 

thi'fil objection, the cafe of Sii 
Courtnry verf, GrcuviHcy Cro. Car, 209. is in point, 
fluil it is well enough. Note, in that cafe, per quoddiun 
fcriptu 7 n fuum oLIiaat.vduhi was left out; I iit yet there being 
a p)oferi of the bond in the end of the declaration, and upon 
oyer the condition of the bond being fet forth, and by that 
it appearing to be a bond with a condition, and alfo it being 
found 1)'/ the verdiiSi: upon iffuc upon f?lvitj that there is a 
debt tluc to the plaintiff, the court gave judgment for him. 

And the like jiidgmcnt was given in this cafe, tlie rule 
bciny rnaile alif >!in.e. 


(A It th"j it is no conT for .i (Jcnnirir confeflii notbini but what is well and fuiit 
cicntly pkvacd. Rex. v. the biUio^! Che (Wr. Note fo the t]v(i edition. 


Bifhop of Wincheficr vc?y'^ Wright. 


Debt doer, not lie I" N debt for rent upon a clem Lfe of a ii flier v'' to 
foi rent ref rved (Pe defendant for tnree lives, the plaintiff in his 
Itafc dutingthc declaration lat out the deiniie, viriute cujns the lellcc 
conunnnccof entered, et Juit et adhiu rj} inde pofj'vjjionatns. The defend- 

nie kaR*. D. acc. yiH dehety and there was a verdidt for the 

Co. Lil. 47. a. * 

and fee Co. Ljt. 47. a. 13th. Td. n. 4. and the books there cited, and S. Ann. c. 14. f. 4, 

In debt for rent uncUr aleafe for thrc'- IIycs, if the declaration, after Bating the leafe .'ilk jrcd 
that the lellee by virtue ihtrcof entt rccl and was and Adi i3 thereof nofrefTcd, it cannot be intended 
<^cnaftfra verdiO for the ])laintiAon thtilTueof lUdeltt, tliaitnetAatewa 4 determined before 
the commencement of thcadUon. 

plaintiff, 
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plaliiiilF. And ferjeant Pratt moved in arreft of judgment, Blfliopof 
that it appeared upon the declaration, that the eftate for 
three livCvS was c out i ruling, and therefore debt did not lie, Wright.. 
it being a rent ifluiug oui of a frceliold. 

Serjeant Hooper in anfvvcr faid, that this wis well enough 
after a verdict, for that r.il debet put all the matter in illiie, 
and if rh“ efhrrc had not been determined, the {)lainrifi: 
could not have had a verdid ; and that that matter indeed 
was the greateft matter litigated at the trial, and therefore 
the continuing not appearing diredly, the court would take 
theeftatc to be deternrined. 

Pratt faid, that the averment in the declaration of the 
fuit ct ad hue ^ If r. was an exprefs averment that the eftate 
did continue ; but tf it were only inJiftcrent, it would not 
be good, for the plaintiff' ought to fficw exprefsly in ijis de- 
claration, that the effate for three lives was determihed, or 
clfe he was not intituled to bring his adion of debt within 
the ffatutc of Hen. 8. Which was agreed by the court, 

And the judgment arrefted, 

Buckfbmc verf. Hoflein. 

A Writ of error was brousht of a iudgment in cleft- 

ment in the common pleas, and the defendant in j^figmcnt upon 
error fued out a Jcire facias qitare cxccutionen non^ to compel aCcirc facias 
the plaintiff' to affign his errors, and thv're was a variance 
in the /?/;v facias from the judgment; for the ji^dgnient 
was of two mefiuagcs, and the feire facias cccited it to be the defendant 
but of one. Arid Air. Raymond for the pljaiJntifF in error, has pleaded to'It 
perceiving the variance, pleaded nulilel rectii^of j^dg- 
ment. And now Mr. IVilliams mowc^tiy that the feire facias 163. 3x0. Salk, 
might be amended, becaufc it was but vitium clcrici\\\ vary- s 32. 
ing from the record, which was his inltruclion*^ ; and he 
cited 2 Ventr. 49. where an original in trcfpafs, of tref- 1^47^. 
pafl'es done in two kings’ reigns, contra pacemnojlram^ was 
amended and made, contra nojiram ct contra pacem Ja- 
cobi nuper regis^ by the ciirfitors’ inftrudions. 

Holt chief jufticc. This is a good feire facias, but only Nor can tbev^ 
it docs not indeed come up to your cafe^ In t'aat cafe in btqiualiecl. 
Fentris the original was wrong, and therefore it vvas a- 
mended, 

Powell jufticc agreed, and that non conjiat to them, 
but there might be fuch a judgment as was recited in the 
feire facias^ 


And 
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Buck SOME And for this reafon they refufed to amend it. Then Mr. 

Hoskin Williams moved, that the writ may be quafhed ; but the 
court faid, there was no fault in the writ to quafh it for, 
and that he mutt difcontinuc. 

Note, in that cafe in Ventris the writ was a good writj 
if the trcfpafs had been all done in one king’s reign \ and 
therefore all the fault was, that it did not fit the cafe, as 
it is here. And all the difference in the writs for feveral 
trefpaffes, where they are done in one king’s reign, or in 
more, is in the conclufion, contra pacem of one only, or 
contra pacemo{hoi\i \ which was the reafon why the court, 
in Ventris^ held it a matter of fait, and not a matter of 
law, as was objefted, and amendable. See % V$nfr. 49. 

Afterwards at another clay Mr. Williams came and pray-** 
ed, that the feire facias might be amended, and cited I Roth 
199, 797. Barnes verf Worlich^ where the bail fued an 

audita \uerela^ and a feire facias upon it, in the time of king 
JameSt which recited the audita querela^ and the capias 
againft the principal, and the return of it; which capias 
was awarded in the time of Elizabeth, and the feire facias 
recited \t to hf: per breve dominae reginae Angliae vicecomiti 
noJivQ de S. direStum, which is to the flicriff of the king that 
now is; that was amended. 

Holt chief juttice. That was a bad writ, and a fault in 
the body of the writ. 

Williams, I will next cite your ' Lordfliip fome cafes of 
writs oi feire facias appended, that were right writs corifi- 
cicred in then||felyes, 22 Ediv. 4. 6. b, a feire facias was 
brought to hay^^ekccutlon of a judgment recovered by A, 
.uid B, Siilyarde for the defendant prayetijr! that the writ 
may abate, becaufe the judgment was recovered by A, only; 
but the court amended the writ, becaufe it was but viiium 
ckrici, II Hen, 7. 25. a, a feire facias upon a judgment 
in affizc, where one of the plaintiffs was knighted after the 
judgment, the writ was brougfi^yy A, B, mil, and B, C. mil, 
and the recovery was recited to oe by A, B, mil, and B, C. 
modo mil, whereas the record of the judgment was by A, B, 
mii and B. C, v. ithout naming him miles ; and the court 
held, that the writ was ill, becaufe it ought to have been, 
cum A, B» miles, et B, C, modo miles per nomen A, B, 
miiitis ct B, C, recuperaverunt, but that it was but 
the miftake of the clerk in mif-reciti:|lg of the record, and 
therefore it fliquli be amended. 2 Keb, 175. Williams v, 
Moore, In a fetre fieri inquiry, in the recital of the judg- 
ment, curia dominl^regis nuper Oliveri, and 

Was amended, becaufe it was a judicial writ, and the mif- 
take 
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take in the recital of the record, which the clerk had be- Bucksoms 
fore him, 2 Cro. 372. Whcadon vcrf Sugg^ in a writ of 
inquiry of damages the writ mentioned, that the plaintiff 
was nonfuited, idto ad inqulrendu?n occajlone permijfa^ where- 
as the judgment was upon demurrer ; and yet, becaufe it 
was a judicial writ, it was amended in the king^s bench 
jfftcr error brought there upon the judgment So the cafe 
in Ki:k was after error brought. 3 Cro. 760. JVhalley 
verf Mofeley : the writ of inquiry of damages was awarded 
by the roll returnable Martis pojltres Trin. but the writ was 
made returnable MercurVi poji tres Trin. and ’ executed 
Martis poJi tres Trin. and it was amended by the roll, be- 
caufe it was vitium clerici to make it returnable upon an- 
other day than was warranted by the roll ; and it might be 
executed upon the day of the return. But otherwife it had 
been, if the writ had been executed upon the JVednefday^ 
the day the writ was returnable, 2 8 id. 7, 12, there the 
court refufed to amend the return of a capias ad fatisfacien-, 
dum^ but here they’^takc the difterence between that, and a 
venire facias.^ bccaufe (as it feems) that is to be made out by 
the award upon tlie roll, which reafon rules this cafe, 

• 

The <;:ourt refufed to amend, becaufe the plaintiff in er- 
ror had taken advantage of this miftakc in the writ, by 
pleading md ticl record \ and becaufe this writ was a good 
writ upon the face of it, and all that was amifs in it was, 
that it did not fit the defendant’s cafe. //!?// chief juftice 
faid, that if the defendant had appeared, and taken no ad- 
i^antage of this variance, the court might have amended 
it. But here nul tiel record is pleaded, and can we amend 
when they have taken advantage of it ? He faid alfo, that To a fare facia* 
this is not fuch a miftake as makes the %rit erroneous, 
but is a miftake in a matter of faft. He fsiid alfo, that the defendant pL^ads 
{a) plaintiff in error depending, but then he muftfhew in his that a writ of 
plea, that he has affigned his errors, or elfe the plea is depend- 
naught. Powell faid, that at this rate you might amend judgment,^ he 
all variances in writs. Now fuppofe a formedon wTre muiUhcvi that 
brought for ten acres, could it be mended and made twenty afligned 

acres by the curfitor’s inftrufiions. Powell and Holt doubt- s«:d vijc 

, o y. I-ill* iinti. 3. 

ed of this. 

At another day the cafe was ftirred again, and the chief 
juftice faid, the cafes were many of them obfeure, and Ibme 
of them for faults apparent in' the v/rit itfelf, and that the 
cafe in 2 Cro. was the ftrongefl cafe for the amendment. 

But he faid Mr. PFilliams fhould have cited his cafes at 
firft. Fie faid, that here a man was warned, to fliew 
why execution fhould not be granted of one meffuage, and 
(tf) Vide poft 1 2^5. Say 51. 


w^hen 
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wh^n he appears, you will make him anfwer for two me A 
'fh.'.t ic v/as hard to alter the wiit in fubftance^ 
aaJ it (Hiite anoiljer thir.g ; that they might fue out 
a nr.v \v:ir, bL-caii^e it vra’a another record, Powell faid^ 
that plea of tud iid record was a good plea when it was 
pleaded, and that all variances were Jiot atneiiJable, 

.Mr. V/ilUams did not move any more, but took out a 
n.‘w jiirc to which the plaintiff in error pleaded the 

/rn mor /aVi' /aah/r Lhv‘pcnding, for delay, it being no plea by 
reajbn of the variance. 

^iere of this rale? becaufe the caR’S cited by Mr. IViU 
llwis feem to be ilrong to the purpofe, and the court (as 1 
thought) ruled the matter hacfiiantcr. 

The laft day of the term upon a motion by Mr. Salkeld 
in the cafe between Mr. Brcivftcr and JVclh for the curacy 
of Aldgafe^ a feire facias out of the Petty Bag returned in the 
queen’s bench to repeal the queen’s letters patent granted 
to lydls. was amended, and a man’s name was amend- 
ed and made Springs by the inftrudlions given to the clerk 
of the Petty hag \ aiivl the clerk of the Petty Bag^ who made 
out the writ, Vv’as fent for to amend it, becaufe he who 
made it ought to amend it; and the court examined him 
touching the trutii of the inftrud'tions. 

The laft day of Hilary term 3 Atnu [aJfej'ite Holt chief 
pif ) Ujjoii the motion of Mr. Poigelly a jetre facias was 
icU.d ; and Vv'hcre the judgment was recited as a judg- 
niL. jt of the third year of the queen, that was amended, and 
i.'ia ie the fall, agietable to the record. ]}ut in both thefe 
cedes (lie amendments were made before plea pleaded, inl- 
ine JiaLelj'^unon the xcwxxnoilhtfcirefaclas^ 

Anonymous. 

A S E, w herein the plaintiff declared, that in confi- 
deration the plaintiff had promifed the defendant, to 
buy up for hijn all the plums he could, and deliver them 
to him ; the defendant promifed to pay the plaintiff fo 
much per hundred for the black and blue plums, and fo 
much for the white, and avers that he bought and tender- 
ed the defendant fo many black and blue plums, and he 
refuted to accept them, to his damage. After verdidl for 
the plaintiff, Mr. Pagexx\ov(ei in arreft of judgment. Eirft, 
that it did not appear how many blue plums, and how many 
black plums there were, id ejl^ how many of each fort. But 
to that it was anfwered and rcfolved that the , black and 
blue ones being to be both of the fame price, it was not 

ipatc- 
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material; otherwife, if the white and bla^ had been put_ Akonymcos. 
to<rether without difference. Secondly^ that the plaintiff 
did not aver, that the plums He tendered were all he had 
bfutalit, or could buy ; and unlefs he had done fo, he had 
not performed his part, and was not intitlcd to his action. 

J’ut fo that it was anfwered and refolved, that that was now 
cured by the verditl ; for unlefs the plaintiff had proved, 
that thole were all he bought or could bi^ it would have 
been againft him, fc* want of proving thf performance of 
the confideration, 


Regina verf. Tuchin. 

S. C, Salk. 51. Holt 424. with the argument, of c unfel. 6 Mod. 268, 

A n information preferred by Mr. Attorney ge- 
neral the dt h t iant, for writing and publifli- 

inga libel called the Ohjevvator^ and the Ohiervators laid in 
the infoimation were very frL-.iidaknis. liliit was joined in 
tiie caufe in Trinity t ‘jaTi Lai, and tlie venire facias was re- 
turnable the 23d v>{ Otiohe^-^ whicli v. as the hrft day of the 
term, and the diftrin^as wa« teffed the 24th of October ^ and 
it was moved in arreil: of judgment, the defendant* being 
convicted upon the trial, that this was a difeonti nuance. 
This being a caufq of great expeflation, it being a profe- 
ciitiori direfted by the queen, at tlic inftance of the hoiife 
of commons, it was very elaborately argued by Sir Thomas 
Powys the queen’s pre?nier ferjeant, and Mr. Attorney ge- 
neral j that it was amendable by the reward upon the roll, 
which is injianter\ idco praecepium eji^ &c. and which the 
clerk ought to have purfued. And after very folemn and 
long arguments on both fides, the court this day argued the 
Cafe fmatlm* 

criminal cafe. Nor clots the 


Vide 5 St. Tr 
544 - 

The diftringas 
juratoresmuft 
betcftedcDn tht 
very day on 
which the venire 
jVc'as was re- 
turnable : if it 
be tefted on the 
(ollowiijg: oriiny 
fubfequent d.iy, 
tlie p oceedings 
Will he difeon- 
tinued ; 

and the teftc 
cannot he a- 
mended at 
common law. 
Nor in criminal 
cafes at leaft 
under any 
tute, 

'riic i4rh Ed. 5, 
c. 6. does not 
extend to any 
8th H. 6. c. 12. 


Gould held firfl", that it was amendable at common Whatever a- 
jaw, upon the authorities following. 2 BulJL 35. a cife 
cited by Tcherion^ in the cafe of Odhigton verf Daydy^ 
where two men were indid:ed at the aflizes for felony, and monhwina 
found guilty, and the intlidtment was in the fingular num- 
ber. And Telverton doubting whether it w^ere good or no, 
reprieved the men, and put the cafe to nine of the judges 
at the table, who all agreed, that the indiftment was 
amendable, and accordingly it was amended, and the men 
were hanged. Raymond Englefield S.nitl/s cafe. 

I'here 445. the book fays, the fecond exception was, that 
the indictment fets forth a certificate from the commlflion- 
ers under their hands, but not under their fcals as the fia- 
tute requires ; but the court refolved, that in regard the 
certificate found in haec verba in the verdift appears to be 
under their feals, it fliall be amended, and it was amended. 
i Sid, 243 . Re^ \, Pcrcivall et alios : an indictment for a 
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riot in the city’ittf’ Canterbury^ and venire facias and otli^f 

procefy were diretSled ‘vice conn tihus de Canterbury^ where 
tiicn* was but one ilicriff*, and the return of the procefs w^as 
by one only ; and the court upon examination of the fherifF 
<•!' Ctmterlmry upon oath, that there was but one fherifF, 
niTUMided the procefs ; and that at common law, and not 
upon the flatutes of jeofaiks. He faid, that there was but 
oiic cafe agahifkj^is, and that was the cafe of Theobalds v. 
Nevi'ion^ Stilcs^^, where in an a6li<;jn upon the ftatute of 
inmates, the dijlringas bore iejie on Sunday^ and out of 
term, and upon a queftion whether it were helped by the 
flatutc of jeofailes^ it was refolved hyT^olle chief jufticc to be 
excepted. I Note, Holt chief juft ice obferved upon this cafe, 
that it v/as ft range, when the bar was fo learned as it was in 
thofe time?, that no body thought of the ftatutes of amend- 
ment?, which they miift needs havx done, if it had not 
been taken for granted b\^ all men, that the ftatutes of 
amendments had not extended to criminal cafes ; but they 
went upon the ftatutes jeofaiksi^ And in the cafe of The 
King V. Sherington Talbot^ Cro. Car, 31 1, and in y ones 
wd»erc in n quo warranto the venire w^as mif-awarded, and 
a verdidf for the defeiniant ; the vcr(h\Sl was fet afidc, and 
the court lield, that the ftatutes o{ jeofniks did not extend to 
quo warrantos or informations of intrullon, becaufc the king 
is not bound unlefs he is named. 

Secondly, If it had not been for the authority of the cafe 
of Bradley v. Baggs^ Telz, 204. 2 Cro. 283. I fhould think 

it well enough, becaufc it is a contijiuance from ci. y to day, 
which no day intervening is a perfc' 5 i: continuance, ['riic 
c.de of Tekh was thus; a writ of appeal was fued out return- 
able n die jarMi Michaelis in i 5 dies^ which was the fixteenth 
1)1* (Jefobrr^ and the capias iipOn it bore tejlc the twenry-third 
ol’ OliohiT^ where it ought to have borne tejle the fixteenth 
f>f Oflohcr,^ and was retiirtiable o 5 lahis Hilarii^ which was the 
twenty-third of fanuary,, and the exigent upon this capias 
bore tejle the tw'enty-fourth of January y where it ought to 
have borne irjle the fame day of the return of the capias^ viz, 
the twenty-third, and the exigent Was returnable adiejanSiae 
Trinitatis in qulndecim dies^ which is the twentieth of June 
following, and the allocatis comitatihus^ thsu iffued upon it, 
bore tejle the twenty firft of June^ where it ought to have 
borne tejle the twentieth, and for all thefe gaps in the pro- 
cefs the court held the appeal to be difeontinued, becaufc 
every procefs ought to ifllie mftantly, and without any mean 
time tlie one before the other.] But however that may be, 

1 hold it, if it be ill, to be amendable at common law. 

juftice. The words of the ftatute of 8 i/. 6. c, 1 2. are 
very general, ^^That the king’s] udges of the courts and places 

« in 
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’in which iiny record, procef?, plea, warrant of attorney, R£gina 
“ writ, panel, or return, which for the time bcin^ lhall be, Tuckin. 
ftiall have puvver to examine fuch records, procefs, words, 
pleas, warrants of attorney, writs, panels or returns, by 
them and thvir clerks, and to reform and amend in adirm- 
anceof the judgments of fuch records and procefs) all 
that which to them in their difcrction feemeth to be mif- 
prifion of the clerks, in fitch records, procefles, words, 

^ plea, warrant of attorney^' writ, panel, and return (cx- 
^ cept appeals, indidlmcnts of treafon, and of felonies, and 
the outlawries of tlie fame, and tlie fublfance of the |jro« 
per names, furnames, and additions left out in original 
writs, and writs of exigent^ and other writs containing 
proclamation); fo that by' fuch mifprifioii of the clerk 
no judgment fliall be reverfed, or annullda.” Now the 
words of the ftatute being general, and the exception re- 
ftrained to appeals and indictments of treafon and felonies 
and outlawries of the fame, it is ftrange how this ftatute 
came ever to receive fuch a reftrained <^nftruc 5 tion, as that « 

it fhould not extend to criminal again ft fuch plain 

words. In my lord Fitzwalter^s cafe, 2 Lev, 1 39. 3 Keb» 

465, 485, 519, which was an information in nature# of a 
quo warranto for a fifliery in the river of Tha?nes in a place 
extending into feven parifties, the ventre facias was out of 
one of the parifties only, where it otiglft to have been out 
of them all. And there my lord Hale was of opinion, that 
it was helped by the ftatute oijeofaiUs of 21 fac, i. r. 12. 
where after a verdiCl the vifne coming out of more or fewer 
places than it ought to be, is helped. See i Sul, 66. i Kch, 

191, 215. and that though it was in the cafe of the king, it 
being not included in the exception, which is only of any 
writ, declaration or fuit of appeal of felony, or murderi any 
indictment or prefentment of felony, murder or treafon, or 
any procefs upon any of them, or any writ, bill, avSlion, 
or information upon any popular or penal ftatute. And Hah 
faid, that the exception w'as an excellent key to explain the 
ftatute by, and a perfeCt argument that in cafbus non exceptis the 
ftatute was to take place. The reft of the court were indeed 
of another opinion, upon the cafe of the King and Sh^rring^^ 
ion Talbot, Cro, Car, 31 1. But howeircr, 1 am tender of 
giving my opinion upon the ftatute, but I take it to be well 
as it is, 01^ if it be not, yet it is amendable by the common 
law. To prove it to be well as it is, he ufed the fame argu- 
ment as Gould, And as to the cafe of Bradley v. Baggfy'he 
faid, as it was reported in 2elv, there was a gap of feven 
days, which was a great one^.^Htfid by Croke'^s report of the 
cafe, the coftt went upon that gap. And in Telv, there are 
other faults. As to making the amendment he faid, that 
there had been tntidh bolder am<?fl|jteents made ; that thrst 
was only an error in procefs, and was a mere miftake of the 
clerk. That befidcs thofe cafes of amendments at common 

law 
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hiw in criminal cafes cited by Mr. Juflice Goidd^i there wa# 
Plummet cait-s Palm, 480. the defendant was outlawed upon 
an indi(5tnient of murder, and the exalius was ad comitatum 
without faying meiwi^ and the attorney general prayed a cer^ 
tiorari to the coronerf, to certify where the defendant was 
exatJus^ to the end that upoji the return thereof they might 
amend the return of the exigents, according to the "precedent 
cited in the tunc of Edward IV. where one Stanley w'as in- 
dited, and it was in fume places Sanley^ and a certiorari 
awarded accordingly. l Sid, 66. I Keb, 191, 215* Pex 
V, Peed. Upon iffue joined in an information of perjury, 
one%f the jurors returned upon the venire facias VJ2S named 
y. 5 , and upon the di/iringas he was named y. S.jun, but he 
was not one of the twelve that tried the caufe, and all the 
judges agreed to be well as it was, and fome of them held 
it was aided by the ftatutes of jeofailes^ informations at com- 
mon law not being within the exception. And Twijden de- 
nied that, but held it to be amendable upon 8 Hen, 6. the 
exception being only as before. He cited alfo i Roll. 201. 
w. 36. Thorp V. F 0 ^p)aiv : if the award of the venire facias 
upon the roll be'wull, and this v/rit of venire facias ill, yet 
it fliall be amended by the roll ; the roll being the a<3: of the 
court, and the warrant of the writ, and the fault is only the 
mifprifion of the clerk: this cafe is there faid to be cited 
Trin, 39 EUz, wbi,ch cafe is reported in Cro. Eliz. 572. 
Rogers V. Bird^ and was alfo cited by him. Where upon 
joined in debt upon a bond, the venire facias was re- 
turnable fahlaii poji cSiahas Trinitatisj and iheyliJiringasWiXS^ 
tefted the day after craliimm Trlnitntis^ and becaufe by the 
award upon the roll the venire facias was returnable crajtino 
Trinitatis^ which was well, and was the warrant to make 
the venire feicias^ it was the default of the clerk to make it 
contiary to the roll, and it was therefore ordered to be 
an\e!;devl according to the roll. He faid that he admitted 
that ihcl’e cafes were only civil cafes, but that the ufe he 
made t?f them was to llicw, that thefe variances were only 
mifpiihons of the clerk, and were therefore amendable in 
this cafe, for the fame reafon that they were amendable in 
tliofe, 

d 

juft ice in bis argument cited the cafe of Sir fobn 
(hirfon ft ux, i Cr, 529. an information upon the ftatute of 
recufaney for the recufancy of the wife, the defendants ap- 
})eared, and the record was, ct praediSius Johannes Curfon et 
Magdalena veniunt^ at praediSia Magdalena dich.^ quodfpja non 
fl indc culpahUis^ et de hoc ponitfefuper patriam^ etattornatus 
domint regis fimi liter \ and it was moved in arreft of judg- 
ment for the defendant, that this plea was only the plea of 
% feme covert,^ which wat void without feer hufband joining 
with her, and confequently no illuc was joined; but it ap- 
pearing to the court, that the docket was quod Johannes 
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tkrfon miles ct Magdalena uxor ejusj plaeiiani non cuL they Rroina 
held, that was the warrant to the clerk, v/ho ought upon 
that to l)ave drawn the pica In both their names, and when 
he omits the hiifhand’s, it is but the inirprlfion of the cleik^ 
which fliall be amended, and it was amended accordingly* 

But othervvife, if the entry had be^m, that the baron ar.d 
f hne had pleaded, quad ipji Jion funt hide culpabtlesy becaufo 
that would have altered the illue. 

Powell juftice made three queftions. FirO, whether 
this tijle of the writ the next day were a difcontinuance, 

Secondly, if it Were, whether It was amendable by the fta- 
tuteof 14 Edw. 3. L\ 6. or 8 Hen, 6. c. 12, And, rhird- 
]y, if it be not amendable by thefe ffatutes, if it be amend- 
able at common law. As to the firfl: he faid, it was a dif- 
continuance. All procefs mufl be tefted the fame, time that 
it is awarded. So is the calc ot Bradley v, Baggs^ 
reafon of it is, that the award of the court only 
raking out of the procefs at that time, that it is awarded. 

And if any time intervene, it is a difcontinuancc in all cafes 
at common law, and confcqucncly the procefs to tliejury 
here is difcontimiecl, and the diiiringas is without warrant. 

21 Edw, 4. 20, Br, Conftn, 82. at the return of tin* i/rWre 
facias the defendant was eflbined, and had day by his elToin 
to Pafch, and it was held, that the jury qould nc^t have an 
idem dics^ as you do in cafe, where there are two defcjid- 
ants, and one of them Is eifoined^; but that there mull he a 
habeas corpora to the jury returnable at the fame day. I’hca-c 
muft be a chain of procefs. 'I'he dl/irlngas might a.s wcil 
be tefted the 25, as the 24, ftT they are both oquaJlv un- 
warranted by the award of the court, wliich is the reafon 
Vi'hy the tijic in the prefent cafe is wrong. 

As to the fecond, he faid, the words of the were 

very general, and might take in criminal cafes, and cafes 
where the queen was a party ; but he could not think, that 
the judges in all times could have been fo miftakvn, as to 
take fuch cafes to have been out of the ftatiitcs, if the fta- 
tutes had extended to them; as it appeared plaiule tliey had 
done, by reforting always to the common law lot amend- 
ments. In thefe cafes, and not amending thein upon the 
ftatutes. [The words of the 14 AV/ru. 3. are : it is alleAUed, 
that by the mifprifion of a clerk in any place, wherefo-* 
ever it be, no procefs fliall be annulled, or diftontinued, 
by miftaking in writing one fyllable or one letter too 
much or too little^ but as foon as the thing is perceived 
by the challenge of the party, or in other manner, it 
fliall be haftily amended in due form, without giving 
advantage to the patty that challcngeth the fame, bccaufe 
of fuch itiiljprifion.”] That which he took to the rca- 
fon, why the ftatute cf Edw. 3. did not extend to thefe cafes 

was, 
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was, bccaufe the amendment is to be made upon the chal- 
lenge of the party, that there it is a miftake, and without 
giving advantage to the party that challenges the miftake. 
And the queen is never named in an adl of parliament by 
the name of party. Now this a< 9 : extends only to pro- 
cefs out of cJouit, but the court by this ftatute had no power 
to amend any mi flakes in entries upon and roll; and there- 
fore the 8 i/. 6. c. 12. was made to enlarge the judges 
power of amendments that it fhould extend to other things 
befides procefs, but it was not intended to be extended to 
other forts of cafes. And the 8 Hcn^ 6. fhall be expounded 
by the words, challenge of the party, in the 14 Edw. 3. 
and the exception was only put in in majorem cautelam* As 
for the ftatutes of jeofail fs^ the fir ft, which is 'p. Hen. 8. 
c. 30. is tied up by the recital all through, and the body of 
the afl:, to the party demandant and plaintiff, and the party 
tcna|ifcand defendant; and though there is no exception in 
this^R, yet it was made a great queftion, if this a6t ex- 
tended to the vouchee, where he entered into the warranty, 
and become tenant, and a verdift palled for him, the judges 
adhered fo nicely to the very words of the ftatute. In all 
the fubfequent ftatutes of jeofailes there are exceptions, which 
extend to except thefe cafes, though, if there were none, 
they ought all to be expounded upon the foot of this firft 
ftatute. Hale chief juftice feemed indeed in my lord Fitzwal-^ 
teFs cafe to think, that it was within the ftatutes of jefailes^ 
but there was hcver any judgment given upon the mot of 
thofe ftatutes. But fuppofing it were a civil cafe, it may be 
a queftion, wdicther this fault in the tejle of the writ would 
be aniciuUble or no. Now the tejle of an original writ is 
not amendable. And fo it was rcfolved by the houfe of 
lords, with the concurrent opinion of all the judges, upon 
confulcration of Gage\ cafe, 5 Co. 45. b. in the cafe of 
lord [^^nd a judgment given in IValcs upon the au- 

thority of that cafe was reverfed. And upon thatoccafion 
the reward of that cafe was fearched for, and found not to 
w’arrant the report. And Holt chief jnftice faid, that the 
record of the cafe is in Co. Jntr. tit. Err.p. 9, 250. and the 
judgment of the court is contrary to the report, for the writ 
w^as not amended, but the fine was reverfed. And as I have 
beard juftice fay, the eftate is enjoyed under that 

judgment ever fincc.] But fome think that a judicial writ 
differs, and that the tejie of that is amendable by the roll. 
I'his matter was made a queftion in the cafe of Carew v. 
Merkr.^ Cro. Eliz. 820. where in error of a judgment in 
debt, the venire facias appeared to be tefted after the judg- 
ment, and the court held, that this, though certified to be 
fo, could not be taken to be the venir^ facias in this aftion, 
and that they would intend the caufe was tried without any, 
which helped by the ftatutes of jeofailes. But as to 
amending it, they took this difference, that the return of a 

writ 
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writ might be amended, bccaufe that is warranted by the Kegzna 

award upon the roll, and therefore being made dilFercnt ^uc^hin, 

from that, might be amended. But the Ufie of a writ can 

never be amended, becaufe the roll makes no mention of 

that. But hefaid, it was the nefciencc of the clerk to make 

the tejie of another day than the award of the court was, for 

he ought to know, that the writ fhould be tefted, when the 

court awards it. The latter books have gone contrary to 

this cafe in Croke^ where the writ has been an ill uTit, as 

if it were telted out of term j but this was a good writ, and 

therefore it fliould feem, that it were not amendable. But 

In Teh. 64. Neville. Bates^ the venire facias returnable 

15 Hit. and was tefted the i2ih of February^ which was af- 

ter the return, and it was amended and, made to ilTuc before 

the return, becaufe it was but the default of thq clerk. And 

a precedent was ftiewn, where a venire facias tefted out of 

term was amended and made to bear teJie in term j and in 

the principal cafe, the dijiringas was tefted the 12th of Pebru^ 

ary^ and amended, and made to agree with a return of the 

venire facias.^ becaufe but the niifprifion of the clerk. And 

the caie of Lee\. Bacon Yelv. 64, 69. in trefpaft in the county 

of Satop^ and not guilty pleaded ; ih*.* venire facias was vlce^ 

comiti^ omitting Sahp^ and yet the iheriff of Salop returned 

the jury; and it was amended, bccaufe it was the fault of 

the clerk. He concluded, that if it had been a civil cafe, 

he fhould have thought it amendable upon the ftatntcf 

of Hen, 6. bccaufe it was but the miftake of ilic clerk, and 

appeared to them to be fo upon the cxaniinatioii tht'y had 

taken of the matter. 

As to the third point he faid, that he admitted that there 
were amendmejus at common law. But the inftances of 


what was done with relaiitm to records in the lame ti-rm, 
would conclude nothing, becaufe it is not a record, though 
the entry be made, till after the term, but is during all the 
term in the breafts of tlic judges. And that faying of my 
lord 65/v/, 8 617. 157. a, that at common law mifprilion of 
the clerks in another term in procefs was not amendable by 
the court, for in another term the roll is the record ; 


muft be underftcx)d of the award of the procefs by the court 
upon the roll. For the mifprifion of the clerk in making 
out a writ with a wrong tejie is not in the breaft of the court, 
and therefore faying muft be reftrained to tlie award of 7 Hen. 6 , 30, 
the procefs upc^V the roll. For procefs is never anv other- 
wife in the breaft of the court, than as they award it ; and 
therefore there will be no difference as to this amendment, 
whether it be done in the fame term, or in another. 'Fhere 
is no cafe of amendments at common law, where it has 
been extended fo far as to amend procefs, but only the adls 
of the court in entring continuances. There have been 
amendments made in criminal cafes as at common law’', but 
ticvcr any that were founded upon the ftatute oi Msn. 6. But 
V01..II. ^ lean- 
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I Cifinot come up to thefe cafes : as Harrises cafe, % 
Cro, 502. [The cafe there was, a record of an indidlment 
of nufince was removed into the king’s bench by certiorari^ 
and in the joining the iffue thefe words, et Ricardus Warerqui 
pro domitio rege. fequliur fimiliter^ ir c. were left out ; and it being 
moved in court that there was no ifiiie joined 5 the court, 
in regard it was but a niacter of courfe, and the omiflion of 
it was but the default of the clerk, ordered it to be amended, 
i^nd it was fo done, and thofe words inferted, though it 
was divers years before, and in the time of another clerk of 
the peace, yet the prefent clerk of the peace was ordered to 
aAiend it.] The rcafon of that was, becaufc it was looked 
Mon to be a thing of courfe. But I cannot come up to it. 
That is not this cafe. I cannot come up to that cafe in 
Palmer neither, and tliere are multitudes of cafes contrary 
to it, where outlawries have been reversed for that excep- 
tion. That cafe cited by Teiverten does not appear certainly, 
what the mift^^e v/as, and the lingular number for the 
plural might be very material. As to the amendment in 
Sir John Curfonh cafe, that might be, becaufe it was but a 
mere mifiakc in the entry, and there was a docket to war- 
rant tfe amendment. As to the cafe in Kchle^ there they 
thought it was well, becaufe that juryman was not one of 
them that tried the caufe; and they thought it war. the fame 
man, and that pmiorw'd% only a fan her afeertaining of him; 
and I do not find that it was amended. I think criminal 
cafes may be amended as far as civil cafes might by the 
common law. But then in order to know how far that is, 
you nujft look into the old books, and fee what was done 
before the 14 Edw. 3. and where wc cannot find any pre- 
cedent of an amendment to viTTrant it, we muft not extend 
onr power of mnending at common law indefinitely. And 
this bein:^: an error in procefs, 1 think it is not amendable at 
common law. 

Holt cificf iuftice. This is an omifficn in a point material. 
Tile icjlc of the diftririgas fliould have been the 23, and it is 
the 24; the dljlrlngas fhould have ifliied the fame day the 
venire facia: v.as returnable. Suppofe a man has day in 
court the 2.3, and no new day is given him till the 24, thi^ 
will be a difcontinuance,. becaufe he, having no day given 
him on the 23, is at the expiration of the out of court, 
and wlien you give him a day upon the 24,’* vou give 
It him behind his back. The defendant indeea in this 
calc had a day upon the roll, but then the writ of dif^ 
tringrn is v/ithout any Warrant by the roll^ being dif- 
ferent from that which was awarded by the court, and 
io the difh'ingm iflued without any authority. So there 
is a material variance between the writ iluied, and the 
eward of the court, and that will make it a different 
writ fruni that which was awarded. l^his is a good 
writ, and the ftatute intended only to amend writs that 
vicious by the miftake of the clerkj in writing 

a let- 
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a letter or fyllablc wrong. But if you will amend this Regika 

dtjiringas^ you muft make it, as if itiffifed the 23 1 ot Oc- Tuc^in. 

tober^ when indeed it is a vicious writ, and iffucd ill. If 
this miftake had been in procefs in a civil cafe, it bad been 
aided after verdict, and fo in thofe cafes fuch miftakcs may 
be amended or not at pleafure, which will anfwcr all cafes 
of fuch amendments in adlions between party and party. 

But I would be glad to fee fuch an amendment between the 
ftatute of Hen. 6. and 32 Hen* 8. Indeed a Ujie^ that is 
impoffible, or upon a Sunday^ or out of term, is amend- 
able, becaufe it is a plain miftake of the clerk. And that 
was the reafon of the cafe of Ntvill v. Bates : there the tejie 
of the venire facias was after the return and 111, being to ^ 
diftiain jurors not fummoned. 'rhecafe of Bradley v. Baggs 
proves that this is a difcontinuance : and it is the conftlnt 
courfe to tefte the fucceeding writ the fame day the former 
writ was returnable, and it is always fo done in the common 
pleas, however it may be ufed here. But the clerks are not 
agreed it feems about this matter, and fo it feerns to be a 
matter of ft.ill. I fliould have thought this miftake not 
amendable, if it had been in a civil action, and thirrcforc 
a fortiori I think it not amendable in a criminal proceeding. 

After the chief juflice and Powell had delivered their opi- 
nions, that this miftake was not amendable, Powys who had 
delivered his opinion with great dubioufnefs, and concluded 
it only, that he rather thought it amendable than not ; be- 
caufe as he faid, it fliould not go upon a court divided, cam» 
over to them, and held it not to be amendable. 

Note, I was not prefent at the arguments, expeding it 
would have been printed, all the proceedings liaving been 
taken for the purpofe in fliort hand, and was not for the 
fame reafon fo exa£l in the taking the arguments of the 
judges, which therefore may not improbably have been 
miftaken ; and therefore I ftlall add fome few cafes that 
were cited in this cafe, that are not cited before, but without 
any inference or application. 

For the amendment Cr<?. Car. 144. %\x Humphry Tujlon 
and Sir fohn Ajhlefs cafe, in a quo warranto '3ig2Lin^ the cor- 
poration of Maidjione^ a judgment was entered by difclaim- 
er by confent, of all liberties viriute vel praetextu Uterarum 
patentium gerentium datum 17 fac* Reg. but the words gercH-* 
tium datum 17 Jac. Reg. being in the margin of the paper 
book, and a ftrokc made crofs them, the clerk in ingroffii^g 
the judgment had omitted them. And now it was movc^l^ 
that they might be inferted, having been omitted by the 
mere negligence of the clerk. And though it Wmoppofed, 
kecaufe none of ' tlie ftatutes of amepdments Ixtend to 

Y 2 oafee 
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Cafes where the king is party, and the amendment will alter 
the record in fubftance, and fuch an amendment cannot be 
made in another term, much Icfs in another year; yet it 
appearing to the court to have been the intent of the par- 
ties, to have thofe words in, and Mr. ^Xttorney certifying, 
that they were inferted in the paper book by his own hand, 
according to their intent^ and it not appearing, when or io 
what intent that ftrokc was made crofs them ; .it was held 
by all the ji.dges to be an.f*ndable by the courfe of the com- 
mon law, ajKl as well in ajioilicr term, as in the fame term, 
and as well in the cafe of the king as of a common perfon ; 
it being a mere mifprifion of the clerk. 

Agninft the amendment ;^4 Hen* 6. 20, upon an ifliie 
joined in an adlion of debt, upon the venire facias 24 jurors 
were returned, and upon the habeas corpora^ and all the pro- 
refs after, only 23. And for this all the pr(jcers after the 
habeas corpora was held void, and that it could ’lot be amend- 
ed, VLiiA 'd habeas corpora was granted, 2 RoIL 3. li. 
Upon an iflue joined in an action of debt, the dijirinpfis was 
av/arded upon the roll returnable in tres Pajeh* bur fSie writ 
was made out returnable quindena Pafch, and a trial wa^ IkuI 
on that day, and judgment for the plaintiff; and reverfed, 
bccaufe the verit was not warranted by the award upon the 
roll ; and though the docket v'as, that the dijiringas fhould 
be returnable quindena Pafch, and that the parties fhould 
have that day, yet they would not amend the award, the 
roll being the adt of the court in another term. Dier 2 ii^ 
in error to nwcrfe an outlawry, tlie writ of exigent was 
awarded upon the roll returnable otiah, Aiich, and the writ of 
exigent was made returnable menfe Mich, and adquintum 
comiiatuhi icrduni inter oStabas et menfe?n the party was outlaw- 
ed ; and erroiK'ou'^, becaufc the writ ought to be warranted 
bv' tile roll. Teiv, 60, Briggs v. Phoiupfon: an information 
iipun the flatute of 2£ Hen, 8. againft a fpi ritual man for 
taking land to faim, upon iffue joined the was 

awarded upon the roil returnable coram nobis ubicunque,^ l^c, 
but the writ venire facias was made returnable coram nobis^ 
leaving out tlic words ubiciinque,^ Wr. not anfwering to tfie 
roll, and utterly uncertain, the king^s bench being remove- 
able; and for this the judgment was arrefted. 8 Go, 162. hi 
Blackmorc^^ calc. The ftatuto of Henyy VI. does ‘not ex- 
tend to appeals, nor to pleas of the crown, or to any pro- 
-eeeclings upon them, for they arc excepted, nor to the 
amendment of any exigent,^ to caufe anyone to be outlawed, 
iffr. 'ifiid, 7, 12. An attorney gave inftrudlions to his 
clerk, to make a capias cid fatis faciendum returnable in Trinity 
term ; and he feeing that the laft day of that term was the 
twenty-fiij^ of yune,^ by mlftakc in writing July for June,, 
made it returnable the twenty-fifth July : and upon mo- 
lion refufed to be amended. That the ftatuces of jeofailes 

do 
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do not extend to this cafC) 8 C;, 163. Blacbmre* 9 > cafe, Kihina 

when a vcrdi<St npon an ifiue tried is given. So rinTprifions 

are not remedied by 32 Hen. 8. 18 Elh. or any other fta- 

tute, but remain yec not amendable, in appeals or picas of 

the crown, as indictments, or any proceeding upon 

them ; for they are accepted in the aCt 8 Hen. 6» and the 

llatute 32 Hen. 8. and i8 Eliz. does not extend to them, 

\Ve.ntr. 17, 35. Eerry\ cafe: In an information of for- 
gery, the rg'- g was laid at S. and the public.ition at D. 
and upon illu joined the venue was from D. only, and it 
was held to be a mif trial, and not aided by the ftatntes of 
jeofailcs-^ neither Vvdthin the words, nor intention of them 5 
though it was urged for the king, that it was an informatioff 
;at common law, aiid fo hot within the exception^ 

Slater verf. May. 

5. C. but not fo full, Salk. 42. 3 S.alk. 23. 6 Mod. 304. 3 Danv. Abr, 3 51.pl. 4. 

A n adminiflrator cum te/iamento annexe^ durante abfentla If an adminlftra- 
of an executor, brought an adtion : and upon dc- 
niurrer to the declaration Adr. Broderick took exception, 
that It was laid in the declaration only that the executor was adf.on, hemuft 
abfent, and not faid where, for it might be only from this ihcw inhisdc- 
court, and it ought to have been averred, that the executor ^ 
was abfent m parttbus tranjmarinis. That in all cafes of a partibus 
temporary adminiflrator, if he will bring' an adlion, he miift tranfmarinis, 
aver that theadminiftraiion has continuance, So it Is of ad- 0^* 

miiiiflrator durantt minori aemc^ he inuft aver, that the perfon 
during whofe minority, ^dc. is under the age of feventeen. So 
^ Kekl\ 2 . Buckley V. JVelch\ if the adminillratorT^^^/^d’wtf 
iite brings an aftion, it was agreed by the court, that he 
muft aver, that the contefl: continues. And tliere is no 
authority in the law againft it. As to ih.c cafe in 4 Mod. 

14. Hodgf v. Clarc^ where fi ire facias brcniTht by an 
adminiflrator durante abfentia.^ upon a’^judgment, and upon 
demurrer to the feire facias this exception is faid to have 
been taken, and riiat the court refolved, that the defendant 
ought to pkad it ; upon fcargh of the roll in that cafe, 
there is a full averment, that tb^ perfon, during whofe ab- 
fence, was in partibus tranfmarinis^ and no ground for the 
objcdlion. 

The chief juftice and Powell faid, that the adminiftration 
durante abfentia muft be intended of an abfence out of the 
realm, and therefore the adminiflrator plaintiff in his decla- 
ration ought to aver, that the executor is out of the realm 
And the chief juftice faid that it («) was reafonable there m acc. Lmw, 
Ihould be fuch an adminiftrator, and that this adminiftra- iv- 
tion ftood uporf the fame reafon fts an adminil^ration durante 

tninoj'i 
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punorl aetate of 211 executor, viz, that there fliould be a 
perlbn to ir.uiiagc the eftate of the teftator, till the perfon 
appointed by him is able. And he faid, upon the obferva- 
tion upon 4 fee the inconveniencies of thefe fcambling 
reports, they will make us appear to pofterity for a parQd 
of blockheads. 

. Judgment was given for the defendant. 

Clerk verf. Withers. 

S.C. but with fome little differmee Salk. 322. ii Mod. 34, Holt, 303.6464 
more at large, and with the arguments of counfcl. 6 Mod. 290. 

A Wiit of error of a jiidgnient in the common pleas 
u[K>n a fiire J'udas by Ckrk againft the defendant, 
fheri.T of Allddkfex, 'i'he cafe appeared to be, that one 
I)iih:s admiiiiflrarrix of J. S\ had recovered a judgment 
for 304/. (dt ' 


and fued out a Jini fa.'ias upon that 
judgment, directed to the defendant, Iheriflf of Middle fcx\ 
And njjon that writ the defendant returned, that he had 
f i'/ed goods to the valin? of the d/bt, and th-’t- they remain 
in his hands pro drfidf; cmpirjum* Afterwards and before 
the goods wc.rc fold, Dives died, and Clerk fued out this 
jdre facia-: fo the defendant, to fhew caiile why the goods 
ib.oiilJ not be n lKned to him \ as fujtpofipg that now Dives 
is dead, theieis no body can have the fruits of the execu- 
tion. And upon dLMuurrcr to the writ, judgment was given 
inr the defendant in the common pleas. 

This cafe was nrgiu.d feriatim by all the judges i and by 
their unanimous opinion judgment was afiirmed. Note, 
the matter was not debated in the common pleas. 


When the, <ic- juftice. I am of opinion, that judgment ought to 

fenriuit ’sj ned- bcaflimud, foi" thefo I'cafons : firft, becaufe 67 <?r<f is by this 
a ? f^n'zing it his goods in execution difeharged of the judg- 
and tlicTcfore where u\)on 2 i fieri facias the defendant 
ti, ' jKiid the debt to the iherifl", this was held to be a good plea 

to an aAion'of debt upon the judgment, Cro, EHz. 208, 390. 
I Lilt, 588. So in a ficire facias upon a judgment the de- 
fendant ‘ pleaded, that his goods ‘were taken in execution by 
tb.c fherilF upon a fieri facias upon that judgment, and well, 
Cro. Eliz, 237. So in Dike^s cajcy Trin, 36 Car, 2. B, R, 
rot, 504. (lee ' the cafe by the name of Dm v. Mercer^ 2 
394.) where two men were bound jointly and feve* 
rally, and judgment and execution had againft one of 
them, and his goods feized, but the flieriff had not fatis- 
fied the plaintiff, nor fold the goods: and in an aftion of 
debt againft the other obligee, he pleaded this matter; and it 
was held, it was no pica for him, becaufe it was not fatis- 
faction; but it was held, that it would have been a good 
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3>]ea for that defendant, agalnft whom the judgment and ex- Ctrcs 
^cutiori was obtained, if he had been fiieci again. Second- Withers. 
]y, the fherifT may fell the goods by autiiority of law, with- 
out a WTit of venditioni cxpoiins^ and after his year is expired, 
and he is out of his office. And fo is 2 Cro, 73. ^ 1 he cafe i, 

of Tboroughgood iii Ncy 73. is, that if the plaintiff dies after c^^ce i; lK;cods 
fieri facias awarded, yet the ineriff may levy the 
And if the plaintiff makes no cx.-cutors, nor i^d^nhiiftra- 
tion is as )^et committed, the money fhall be brought into R. acc. 1 n::rn. 
•court, and there depofited, until, And where a i RoH. 

facias s;ocs to the (heriff, he cannot return, 
tiff is dead, and therefore he did not execute it, (Jrc, Car. pi. 


459. or if he execute it, and levy the money, and the 
plaintiff dies after that, and before the return of the writ, 
the executor or adminiff rator fnal] have the benefit, and 


fhall have the money, Cro. Car. 459. i SiJ. 29. Where 
the executor fucs an e/egit upon a judgment recoivcred by 
himfelf, and before the debt is levied dies inteflate, the ad- 
miniftrator de honis non fhall take advantage of this execu- 
tion : otherwife, if he had died before execution fued ouL 


The fubftantial part of the execution in this calc is execut- 
ed in the life-tirnc of the executor, and there is nothing 
wanting to cornplcat it, but the formal part. For as foon 
as the flieriff feizes the goods by virtue of the writ of fieri 
facias^ he gains a fpecial property in them, .and may main- 
tain trefpafs againft the clefeiidant, if he takes them away. 
So is Cro. E/iz. 635. So he may maintain trover agalnil a 
if ranger, that takes them away. IVilbraham v. Snowe^ z 
Saund. 47. 1 Lev. 282. And in that book Kclynge holds, 

that the property is diveilcd out of the owner, and vefted in 
the party at wffiofe fuit the writ iffuqd. When the fhcriff 
has returned, that he has levied lOo/. an adtion of debt licits 
for the adminiffrator de bonis non agamfl the fhcriff. 7'his 
is not like the cafe of Clceve^xx^ Eeer^ Cro, Eliz. 450, 457. 
IV. Jones 385. tvhere an executor fued out an extendi facial 
upon a ftatiice, and before the inquilition taken died, ajid 
the adminiffrator de honis non fued out z/ibcratcj and ‘the ex- 
ecution v/as held to be void, becaufc by the death of the 
executor the v/rit of extendi facias abated ; for there was a 
farther adt to be done, which is not in this cafe, viz. the 
awarding a liberate^ which is an adf of the court ^ and till 
that is awarded, the execution is not complcac. 


Powys ]\if{\oQ faid nothing new, as I obferved, but only 
that the cafe in Sitt. 29. was a ftrongcr cafe than this. 


Powell juftice. I am of opinion, that this feire facias 
docs not lie. The queffion is, what fhal! become of the 
goeds, whether Clerk fiiall have them again ? He fuppofes 
that no body has a title to them but him, becaufe he has 
the general property. I lhall not determine how it would 

have 
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CttRK have been, if execution had not been in part executed. A« 
Withers. brother GsuU ohfcrvcsy it is a good pica by the defend- 
ant, that the fheriff has takcji his goods in execution, and 
ftill detains them. An execution is an intirc thing, and 
that flicriff that takes the goods in execution, (hall go on, 
and fell, though he is out of his ofRce, and hot the new 
fterifr. And fo is 34 Hen, 6. 36. n. 5. the rcafon of which 
cafe is, hecaufe if an execution is once begun before a wjit 
of error allowed, a writ of eiror that comes after is no fu- 
perfnleas to the execution. For the officer in that cafe is 
only to go on to compleat it. I'his cafe differs from the 
cafe of Cleeve and Veevy becaufe in that cafe there muft be a 
liberatCy v/hich muft be awarded in the court ; and that is 
the reafon of that cafe ; becaufe there is fomething farther 
to be clone, and therefore the death of the executor plaintiff 
wibates the writ. But in this cafe a vnidiuoni exponas is not 
awarded by the court. But then it is objedfed, what fliall 
become of the money, when here is no plaintiff in court to 
receive it ? As to tnat, the money muft be brougiit here 
and ftirdl he kept in courc, as money recovered in the execu- 
tor’s life time, till the perfon that lias title applies to the 
court for it, and upon producing to the court has title, viz. 
his Ictrcrs of adminiftration de bonis imiy the court will de- 
liver liim the money. 

Jhlt chief jufticc. The queftion is, w'hcther the defend- 
ant in the achc.'n fhall have a feire facias againft the fheriff, 
or no ? And i am of opinion, that the judgment ought to 
be affirmed. 


nny the 
r.ioncy to the 
joginiitr. 


ppona Citn Rccaufc, after fei/aire of the goods, there is nothing 

fltciiffto be done by thefberiff, but to bring the money into court, 
thougli iiAed if the fheriff pay the money to the plaintifF, 
that is well. For the WTit is, qitod fieri facias dc bonisy b’c, 
et denarios illos habeas coram nohis^ fo that when he had 
feized the goixls, 'if has4fK)thing to do but to bring the mo- 
ney into court. And thc' death of the plaintiff after the feiz- 
ing of the goods, does not hinder the fheriff from executing 
the refuiuc of the writ, which is to bring the money into 
court. 


2. Though the fheriff is out of his office, yet he is 
bound to Icll the goods. For ‘when he has returned, that 
Jie has feifed the goods, and that they remain in his hands 
■pro defeSiu cmptoruniy that is no difeharge to the fherift’, but 
only an excufe to th;: court.- But he muft ftill fell the 
goods even without a venditioni exponasy and he is compefta- 
blc to do it, though he is out of his office. And for that 
Tic. tAo vjits. difringas nuper vicecomitem Iks him, of 

which writ there are two forts. The firft the old foft, 
which is mentioned in the book of 34 Hen. 6. 36, n, 5. to 

diftrain 
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diftrain nupervicccormiem^ita quod hona ilia venditioni exponaty Cl«rk 
denarios provenicntes liherari faciatpraefato mine vicecomitiy 
ut ipje vicecomts denarios illos coram jujliciar its hie habere pcjjit 
tiel jouTy ad redderjum praefato querenti. And if this writ licsj 
It proves that he has an authority to fell the goods; or elfe 
it would be unrcafonablc, that the party fhould have fuch a 
writ. For coniidcr what is to be done on this wrir, for the 
fhcrifF muft: rcturji iffues againft the old flieriff upf?n it, and 
k in infinitum, which would be ftrangc, to compel a man 
to fell goods, that has no authority. The other fort is in- 
deed new. You haye it in Raji. Intr. 164. ThefiBrev. 90. 
and is to diftrain the old fhcrifF, to fell the goods, and have 
the money himfelf in court at the return of the writ. Then 
fincc the flieriff' is compellable to fell the goods, what hin- 
ders him from doing it, though the plaintiff is dead. The 
fhcrifF is anfwcrablc for the value of the goods after he has 
feized them, and he is bound to fell them at all events, and 
he is bound to the value he has returned them to be of, 

And though the goods arc loft or refeued from him, he is 
bound, not to that value they may after appear, or be found 
to be of, but to the value he returned them to be of; that is 
the value he is bound to, and an adtion of debt lies againft 
him for that value. And that is the cafe in Saunderses Re^ 
ports [zd part 343. Mildmay y. Smith) and by the fame rea- 
fon he is compcILible to fell them according to that value. 


3. The plaintiff' has no farther remedy againft the defend- 

ant, againft whom he recovered his judgment, but mull go 
on againft the flieriff. For the defendant having loft his 
goods, may plead, levied by fieri faciasy in bar to an adtioa 
of debt or feire facias upon the judgment. And to this pur- 
pofe is the cafe of Jtkinfon and Atkinfiony Cro, Eliz, 390. 
where in a feire facias on a judgment in detinue, the defen- 
dant pleaded, that upon a upon that judgment to 

the flieriff, he delivered the goods to the fheriff ; and that 
was held to be a good plea. And the feizing the goods upon 
the dtjfringas is the fame thing in that adtion, as levying the 
money upon a facias in other cafes. And as my bro- 
thers fay, it has been held to be a good plea, that the defend- 
ant’s goods were feized upon a fieri facias^ 

4. This cafe differs from the cafe of Cleeve v. Veer, The 
judges held there, that the extent was void, becaufr the writ 
was abated. But why ? Becaufc no right w^as veiled by the 
extent. For the purport of that writ is to extend and feize 
into the king’s hands, that he may deliver to the plaintiff ; 
which is to be done upon the award of the liheratCy which 
could not be awarded jn that cafe, becaufe the executor, who 
was plaintiff, was dead; any more than where an executor 
fucs a feire facias upon a judgment, and has a judgment, 

quod habcaVexecutionsmy and then dies, the (/?) adminiftrator (<.; Acc.ante 

de £ 44 * 
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Clfrk (Je hmis noyi cannot fue execution. But here is no necefiity 
^ to have any thing more done, or any a6l of the court, to 
eii.ihle the flieriffto fell the goods; but in that cafe the 
p'aiirofF could not enter without a And this dif- 
.i' fc;jce feems to be intimated, though not fo clearly, in the 
rai'j cited out of I SiW, 29. Here the flicriff is become re- 
jfj.onf'bie to the executor for the value he has returned tho 
poi.ds at, arid is chargeable to the executor in the right 
the tcH.itor. And when that right is come to thcadmi- 
n ill rater j> /W/j the flicrifF fliall bring the money into 
C' urs and upon the adminiftrator de bonis non coming in and 
{iKv.ifi;,' hi^ letters of acliriiniftration, he fliall take it out. 
He:.? is no I'urthi i ucl: to be done to impower the fherifF^; for 
thoLr^Ji the iX turn of tlfMchdue in cujiodia pro dejetlu empto^ 
rum i . a exi. uTc, fo as the flierift ihah not be amerced, 
fhocgb he has not brought rhe money into court; yet he 
inuii icll tl’ie goods in convenient time : for if a dijiringas is 
taken our, he muft fell the goods before the return of the 
writ, orcife he forfeits ilfues. 


Jntr.Hil. 

Am. Ro;. 

Aa avviidi wb.ch 
dir tl)c‘ 

(>r ;.n 

a<:i wi hwi 'i 
linutcil time a 
diiu arbitnij Is 
food, tho’ it is 
not d:itcd. .S. C. 
♦) Mo<<. 244. 
Salk. - 6 . n..]r 

ZlZ. PCC. 

5 C o. ( . h. arte 
S'; 5* I‘- 
3 BulDr. 12. 

An a\v.avl 
whicli cl.K 'Is 
ihi.* ic:nov,;!or a 
im.UncX' c:oovl, 
tlio’ If due., lU'L 
ric-t'.’min? wbu 
lh:;ll 1C move :r, 
it ir 3 j)pc.u 4 tliiu 
th" Ian 1 on 
vrh;rl) It IS cmVvU 
cd bclon'is fc 
«■ rlr 1 of ;!„■ 
partico. S. c, 

^ Mod. 7,44. 
Salk. 76 . 

UndfT n fnhrnir- 


Armitt verf. Breame. 


D ebt upon a bond cor 
C'f }hn Olley^ l 5 c. of 


bond conditioned to perform the award 
and concerning all fiiits, Wr. 
nnv depending between the faid Churles Breame and Theophi-- 
ius Anuitty for or by reafon or means or on the account of 
any erccUon, edifices, piles of wood, pipes, water-courfes, 
balconies, back-doors, ways and paflages, or other a£t, 
matter, caufe or thing whatfoever, by the faid parties, or 
eiiher of them, in or to the detriment, damage, annoy- 
ance and impediment, or by infringing on the right of the 
one or the other of them refpedlively, eredlcd, placed, built, 
committed, done or fufFered in, upon or about all and every 
or any tlie meflliagcs or tenements and wharfs, with their 
appurtenances, fituatc and being within the precinct of the 
hoi'yirrJ of Bridewell^ London^ which they and each of them 
rcfpailivcly claim, hold and enjoy by, from and under the 
mayor, commonalty and citizens of the city of London^ go- 
vernors of the faid hofpital, or any of them, by virtue of any 
Icafc or alligiimciit of leafe, or other power whatfoever : and 
do and fiiall produce andfhew- to the fiiid arbitrator.s, or fiich 
of them as fhall require the fame, the leafe, affignment of 
Iciifc, or other power, whereby the faid defendant holds his 
prn t<.f the premifes, or a true 'copy thereof, to be peruleJ 


lion of difpurt s on account of certain niiifance to a particular houfe, tho’ the award mt ntions the 
houte without j>ut;(u],.ri7,inj!; i!, yet if it imporis to be made upon the premifes fubmitted, the 
houfe mentioned in rbe award Biall be taken to be the houfe mentioned in the fibmiflion. S. C. 
6 l^lod. 244. An award whk b direct;, that one party fhall puU down his balcony, if the other dc- 
ii, U fufFiclcntl)' brnc/ic ial to liim who haltbe eledion to prevent Irom objeding that it 
want * muiiKiliry, Tnder n fulMirffior, of paft differences arbitrators cannot preferibe rules for the 
luuirc (ondiid oi tin- p.ntlcs. Under a condition to produce a leafe whereby the party holds an 
fiflatf, henvid not iO avenmjpfribrnunccfctcutlhclcafc. S. C, Salk. 458. Holt 112. 

by 
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by the faid arbitrators, as they (hall think fit, The 
defendant pleads, that before the time limited by the arbi- 
trators to make their award in, fcilicet^ tiel jour^ ipfe produxit 
et ojlendebat to the arbitrators at their reqiicft dimiffione?n et 
potefiaiem^ ptr quam idem the defendant tenuit ejus partem 
praejnifjhrtini^ fcUicet^ cmnes evideniias fuaSy et tot urn titnlu?n 
Juu7u adinde per eos peruiend. prout apium piitabant ; and the 
arbitrators made no award* I'he plaintifF replies and fets 
out an award, which replication, as far as concerns the 
objections taken and debated, was this: That the arbitra- 
tors the 9th of October 1702, did make thek award in 
writing de etfuper pracmijjis in conditionc praedida fuperius Jpe» 
cificatisy and thereby did award, that the fcaffolds and deals 
of the South part of thehoufe of theplaintifFfhould be taken 
down within 58 days, a datu feripti arbitrliy and no 
more fcaffolds fhould be eredfed, or built, nor deals piled, 
between the river Tha7ncsy and the aforefaid hoiife of the 
plaintiff, within the breadth of the then lights of the faid 
houfe, yet the ground to be ufed for any goods as a wharf 
by the defendants, fo that the windows of the South part of 
the faid houfe of the plaintiff {hould not be darkened or 
obftrudl:cd ‘ and the arbitrators did further award, that the 
balcony of the South part of the houfe of the plaintiff fhould 
be taken dov/n, if the defendant fhould defire it, within 
thr(*e months next after the execution of the aforefaid award : 
and the arbitrators did further award, that the drain and 
water-pipe vAucbtunc vene7''unt fubter wharf am praedi61am oi 
the defendant ad Jujlralcm partem praeditUie domus praediSH 
the plaintiff, fhould remain as the fame then were, and that 
the defendant liccntia?n daret ad iernpus conveniens pro enicnda^ 
tione et reparatione inde ft occafio foret : and farther, that the 
wall of the IVeJi lide of the plaintiff’s houfe is a party- wall, 
and that if the defendant fhall at any time hereafter build againll 
it, he fhould pay fo much of the charges, and half the charges 
of a party-gutter ; and that the water fliouid be brought 
down from thence fvper ditJam wharf aju praedidi the defend- 
ant, And although the plaintiff has always kept and 

performed all things in the fiiid award, which were of his 
part, to be kept and performed, and proiejlando that the de- 
fendant has not done fo on his part : the plaintiff in fatio 
dicity that the fcaffolds on the South part of the houfe of the 
plaintiff in the writing of award aforefaid mentioned at any 
time within 58 days a datu feripti arbitrii praedidti were not 
taken down fecu^idum fortnam et effeSfum arbitrii praedUliy 
but the defendant the fame fcaffolds on the South part 
of the houfe of the plaintiff in the writing of the 
award afor' faid mentioned a datu jeripti arbitrii praediofi by 
the fpaCe of 58 days et ultra ibidem continuavity et hucufque 
continuare permifity contra formamet effeSiwn arbitrii praedic-^ 
tiy ct hoc 9 isfe. To this the defendant demurred. And the 

plaintiff 
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plaintifF joined in demurrer. This cafe was argued by 
Mr. Aloiintague' and Mr. Raymond for the defendant; and 
by Ml*. Broderick and Mr. Eyre for the plaintitF. And the 

e. \'ccprion^ iiinff-ed on were, that the award was uncertain, 
both as to tile time when it (hould be performed, the fcaf^ 

f. -I Js by the award being to be pulled down within 58 days 
om the date of the award, and it does not appear any 

v/h'*re in the plaintiff's replication, that the award had any 
date, neither indeed had it any : and alfo the award does 
not appoint who ihall take the fcaffolds down. And this is 
as nnc eTtaifi as Salnmi*^ cafe, 5 Co. 77. b. Cro. Eliz. 432. 
IvJoor where the award was naught, for not appoint- 
ing in what fum the pcifoiiftiould be bound. And yet 
Mr. R.'iymnnd fiid, a covenant or promife to enter into a 
bond, tinit the obligee fliall enjoy certain land (which was 
to liavc been the condition in Salmoii's cafe) or for payment 
of money to the obligee, without mentioning in what furii 
the bond fliall be, is {a) good ; and it lhall be underftood 
at'cording to common intendment ; and in the one cafe 
lb dl be to ilic value of the land, and in the other double 
tile money to be paid. Hut it is otherwife in cafes of 
award-', which muft be bnal, and where no averment or 
ifUeiuhncnl can be admitted to fupply the defe<S} of certain- 
ty, and make if good, as may be done in thofe other cafes : 
and this is the ftanding difference. And fo is 5 Co. 78. a. 
!dainion\ cafe. And awards have b(.‘rn held lo be naught 
for the like u jcertainlies, as the cafe of Ma[jey and Aiubrey^ 

1 blrdL Jhr. 264. Styles 365. where in an award between 
lamilord and tenant, the arbitrators awarded among other 
things, that the tenant liiould pay the landlord the arrears 
oi nmt the landlord’s purchafe, and becaufe it was 

unc. rtain what that w^as, and the tenant could not come to 
the knowledge of it, but at the curtefy of the landlord or 
the vc-ndor, the award was held to be naught. So the cafe 
in 2 Cro, 314. an award that A, fliall give fecurity to B, 
for p ayment of 16/. at two days, was held to be {b) void for 
the nnccrtaincy v/hat fecurity it fliould be, whether by bond 
or otiierwihe. And though it i§ true, that an award maybe 
good in part, and void in part, yet the branch being aflign- 
ed in the non -performance of this part of the award, if 
tills be void he can never have his judgment. Another ob- 
jedtion was, that the arbitrators had made their award of a 
matter that was not fubmitted to them, and fo had exceed- 
ed their authority. For it did not appear that the plaintiff’s 
houib, bV. were within the precindt of the hofpital of 
Bridewell^ London^ and though the award was pleaded to be 
made dc ct fuper praemijfts^ yet that would not help it. 
And to this purpofe the cafe in Dyer 242. was cited; where 
a fubmiflion to an award was for and concerning the right, 
bV. of a certain parcel of land containing by eftimatipn 2Q0 
acres vpcatae Jtleljiorne Linge^ Uc, the arbitrators awarded, that 

is 
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in the wafte lands of the vill of Helftorne^ the defendant 
fhould have the brakes there growing during his life, dsV* 
and in the replication, fetting out the award, tlicre v/as an 
averment, that the parcel of land, where the brakta grew, is 
the faid parcel of land called Heljlorne Lingc^ for the righf, 
of v^hich the parties fubmitted to the award; and the 
award was held to be naught, for this among other rcafons, 
becaule it was not of the matter in fubmiflion, iKir of any 
generality that comprehended it ; but of another nvitter. 
And the averment of the party cannot expound the intent 
of the arbitrators. Another objection was, that the award 
was not mutual, for that every thing, that was awarded to 
be done, was for the benefit of the plaintiff, and there was 
nothing awarded to be done for the defendant. I'hcre was 
another objection by Mr. MQuntaguc^^\i2X the award was un- 
certain, becaufe it did not appear, how many deals there 
were, nor whofe they were ; and that the arbitrators had 
exceeded their authority, by awarding, that no more fcaf- 
folds fhould be erected, nor deals piled, between the river' 
Thames and the houfe of the plaintiff, for the 
ture; it being only part difierenccs upon occafu-n of n’al.. 
fances by palT creations, which were fubmitted to ciiem - 
and that what was awarded for the defendant’s benefit, v/z! 
that the plaintiff’s balcony fhould be taken down, was not 
awarded pofitively, but conditionally, if the defendant tlu’nk 
fit. And in another part of the award, where it was award- 
tjd, that the df- f mhnt p^rmit/rn/t r/ tolernret the 
bere Be ^ viamjive trarifitum, Ariglke a paflage, ad et ah a 
itable and hay-loir, JsV. it was uncertain; bccaufe it was 
notfaid, what fort of away, whether with cuts and car- 
riages, or on loot. T o thefc objeefions it was arifwcred, 
that if the award had no date, then the words within 58 
days ^ muff be from the delivery, and ib the time will 
be certain enough. For there is an averment in the repife 
cation, that the award Was delivered, one part to each of 
the parties, on the Qth of O^ober 1702. Befidcs, the avard 
js pleaded to have been made the fame day, and that mull be 
taken to be the date, and that it bore date that day. As to 
the uncertainty of the perfon, who is to take them down, 
that IS not a feifficient uncertainty to vitiate the awai J. And 
as for thofe cales cited by Mr. they aie uncertain- 

ties in the thing that is to be done; this is an uncertainty 
only of the perfon that is to do the thin^, and not of tlie 
matter to be done as thofe. But if the uncertainty would 
ntiate the award, here is no uncertainty; for takiiiP the 
whole award into conlideration, it appears plainly, that it 
was the defendant BrWs ground. And that appbrs full 

1?^ whereby it is atvarded, that 

the defend^t lhall ufe the ground between the Thames and 
bt plaintiff ’s houfe, as a wharf; fecondly, 

y that claufe about the drain and water-pipe, wherein it is 

cxprefsly 
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Ar TT cxprefsly faid, that the wharf of the South fide of th^ plaintifr’'ij 

BaEAMB. houfe is the defendant’s wharf; and the wharf being the de- 
fendant’s, he tnuft be taken to be the perfon who did the nu- 
fance, by erefting the fcaffblds and piling up the deals upon 
the wharf. And then the cafe is no more than if a debtor, 
or a creditor, fliould fubmit to an award, and the arbitra- 
tors lliould award, that the debt fliould be rclcafed, or that 
it fliould be paid, that v/ould be an exprefs award that the 
creditor fliould relcafe in the one cafe, and the debtor pay 
in the other. So here the defendant appearing to be the 
perfon that had done the nufance, the award, that it fliall 
be taken down, is an exprefs award, that he (h^ll take it 
down. Alfo no body clfe tan do it, becaufe by coming on 
the defendant’s ground the plaintiff would be a trefpaffef. 
As to the objeftion, that it docs not appear, that the houfc 
is within the precinfts of Bridewell hofpital, the averment 
that the award was made de et Juper praemijfis^ will help that- 
As to the cafe in Dier^ that was a plain variance appearing 
upon the face of the award ; but otherwife, if there be no- 
tliing ap|)earing upon the award itfclf, which flicw’S it to be 
a n'^attcr out of the fubmiffion, the court will take rtie'award 
to beef the matters in difference. Bafpole\ cafe, 8 Co. 97. 
Hok 191. ^ Saund. 1S4. 2 Fentr. 242. As to that ob- 
jcillon, that nothing is awarded for the defendant^ 
that, that he fliall ufe the ground as a wharf, and that IR 
balcony {hall be taken down, if he pleafes. And the addi- 
tion of it, if the defendant pleafes, makes no difference, be- 
caufe that is no more than the law fays ; as if an award were 
to pay money, if the other pi eafed to receive it, that would 
be w^ell. Then an exception was taken to the plea, that 
the defendant pleaded generally, that he produxit, to the 
arbitrators, difm^oneffi et potejiatem per quas idem the de- 
fendant tenult ej us partem praemifforumyfcilicet omnes evidently 
as fuas et totum iitulufn fuum etdinde^ £sfr. whereas he (hould 
have fet out the leafe particularly and certainly, that the court 
might have adjudged, whether it were a good leafe or no‘. 

it was replied on the part of the defendant, that there 
could he no difference between an uncertainty in the thing 
to be done, which was admitted by the'ccunfel for the plain- 
tiff to be naught, and an uncertainty in the perfon, who was 
to do the thing; for the thing could not do itfelf* And that 
the wharf did not appear to be the fame wharf, but might 
be another : and as to the fault in the plea, that was now 
out oi’ the cafe, by the plaintiff’s replying and alfigning ait 
infuflicient breach. And it was compared to Turner'"?, cafe, 
8 Co^ 133. k if the defendant pleads an infuflicient bar, yet if 
by the plaintiff’s replication it appears, that he has no caufe 
aftion, the (/?) plaintiff fhall never have judgment; as 

Co. 52. 8 Co. 

120. b. Palm. 287. 2 Bvlftr. 94. Cro. Jac. 133. 221. Lit. Rep. 172. Moore 464. 2 Bulftr. 94. 

i Sid. 336. Holt J99* Hardr, 32. Sty. 354, Arg. poft. 1097. Vidt poft 1372* 

in 
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in debt upon a bond to perform covenants, the defendant 
pleads an ill bar, and the plaintilF replies, and afllgns a 
breachj which of his own Ihcwing appears to be no brcael., 
the defendant feall have judgment. So here the plaintiff 
having afligned his breach in a part of the award which is 
void, he fhall never have judgment, though the plea were 
admitted to be infudicicntj becaufe he hns no caiilu of 
adioi). 

As to the main objec^lion^ which was tnat it was nof 
awarded, who fliould remove the deals and lcaf}(»ldsj the 
three jnftices were againft the chief jiifticc. 1 he chici 
Juftice was of opinion^ firft, that it did not appear vhat tne 
wharf was the defendant’s ground ; all that appeared was* 
that the defendant was to ufc the ground as a wharf, v/hich 
did by no- means imply, that he was to have the ground, 
being but a liberty, but rather the contrary. And befipes, 
if it had appeared, that would not have been fiifficient, bc- 
caufe it ought to have been averred in the replication, and 
which was the fccond rcafori the chief juftice gave, beenufe 
it did n6t follow^, though it were the defendant's ground, yet 
that he was bound to remove the deals, unlefs he had*beeii 
awarded to do it. For the deals lying there being a nui'^ 
fance to the plaintiff*, he might lawfully remove them. 

% 

juftice held, that as a plea in bar ITiouId be taken 
to a’' common intent, lb a fortiori flioiild an award, and that 
one^p^rt of an aW^ard might explain another. I'hat it ap- 
peared here plainly upon this award, that here were fcveral 
nuifances done by one neighbour upon his ground to the 
prejudice of another s and that thefe difFjrcnccs were fiib- 
mitted by them to arbitrators, to be deteritiiiu d in an ami- 
cable way. And therefore when the arbitrators cenne to 
award, that the nuifande fhall be removed, it mufl be un~ 
derftood, that it fliall be done by him that is owmer of the 
ground, and did the nuifance ; for though any perfon, or 
’ the plaintiff, might remove the nuifance, yet tliat fbal) ne- 
ver be intended to be the defign of the arbitrators, who 
intended to make an amicable end of this diftl rencc. And 
he rcfembled this to the cafe of g Ednv. 4. 3. l\ where ti:c 
condition of an obligation was, that the great of MiU 
den-hall fh»uld be carried to the houfeof the obligee in 
at the cofts of the men of M, and there weighed and melted 
down, in the prefence of the men of j%u and the obligee 
fliould make of it a. tenor, eife. though it was not faid who 
fhould weigh the bell, .yet it w^as adjudged that the braficr^ 
who was the obligee, fliould do it, beeaufe it belonged to 
his occupation to do it. So here the owner of t’ne land is 
the propereft perfon to remove the fcaftblding. Beffdes, if 
a man were bound in a bond, conditioned that fuch fcafibld- 
ing in his ground to the nuifance of the obligee’s boufe fliould 
kc taken down by fuch a day j the oWigor would be bound 
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j^RMiTT to take it down. So here in the fame manner, the condi 
Brkame bond being for performance of an award, and the 

award being that the fcaffolding fhall be taken down, the 
award is parcel of the condition of the bond, and will have 
the fame effeil as if it had been inferted in the condition- 
The other juftices were of the fame opinion, that it did ap- 
pear, that the wharf was the defendant’s, and therefore he 
ought to take down the fcaftblds, drr- 

As to the exception of the uncertainty of the time when 
the fcaffolds were to be taken down, the court held, that 
that was certain enough ; for if the award had no date, the 
time miift be computed* from the delivery, arid that was one 
fenfe of datus ; they held alfo, that the award Was mutual, 
and that the defendant’s pica was well enough ; for he was 
only to produce fuch a leafe as he had. i'hey held alfo, 
that the number of deals was not material ; and that the 
awarding, that no rnorc deals fhould be erected for the 
time to come, would do no harm, for it did not bind the 
inheritance, but was void as to that. And if any of the 
other exccj)tions were material, yet an award might be good 
in part and void in part, and the breach being afligned in 
a part of the award which was good, the plaintiff ought to 
have iudgment. Andjudgnaent was given for him by three 
judges againft th:: chief juftice. Afterwards error was 
brought on the judgment in the exchequer chamber, but 
before argument the parties agreed. 

The Qpeen verf. Sir Jacob Banks. 

lfthe,proit'£utor pj defendant was indifted before the juftices of 
A in their feftions, for affaulting Cokpepper cum 

thcVtifions it'ito hai''^lo in the queen’s palace prope 7 ‘egiam perjonamy eadem 
B. K. tiv' clc- dotnii:.'^ reghia cxijhnte in concilio circa ardua regni. This in- 
emtuclCuo diament removed into the king’s bench by. certiorari by 
trial the aOizes the profccutot, and the defendant pleaded the laft day of 

next afur the the laft term, carried the record down to tria|^, and at 

the aflizes the profecutor would not proceed, ana the de- 
fendant vi-as acquitted for want of profecution. And now 
fiaik. 652. this term the profecutor moved the court for a new trial, 
^ereuiS'vviil becaufe no mji print with a provifo can be where the queen 
be void tho’thc is foie party, i Keb. 1 95 - That a trial cannot be by pro- 
attorncy gencr.-J againft' the king. And though a caufe where the king 
fliall giant anifi bc carried down to trial by either party by con- 

ri‘M’od.‘33.’ fent, as is i Kcb. 195. yet without fuch confent, it can- 

6 Mod. Z45- not be carried down till after a default made by the king, and 

Tis not a fuf- neither without leave of the court, or the confent of 

fSdfbar"th°t Mr. Attorney, and fois I Keh. 525. Of the other fide it was 
the profecution urged for the defendant, that the courfe of the court was, in 
on an indictment . ^ 

•for an afTault in . , - . , . » . . 

the queen’s palace whilft the queen ^ futinj in council there, nnJeft it is carried on by the 

dircaionot' the crown. 

cafe 
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cafe the defendant removed the indiftment by certiorari^ he 
was bound to carry it down to trial at the next affizes. If the 
profecutor removed, the defendant might carry it down to 
trial at the next aflizes at his ele£lion; that he was not 
bound by recognizance to do it^ as in cafe where he remov- 
ed the indidlment himfelf, but yet he had his eleftion to do 
it ; and that the reafon of this was, becaufc his not pro- 
ceeding below was in nature of a default, and fo within the 
fame reafon, as where a profecutor flips an affizes : that an 
indictment 1?eing found upon the oaths of the county, was 
a heavy charge upon a man, and therefore the law indulged 
the defendant^ that he might have a fpeedy trial, to acquit 
himfelf of it. That this could .be no inconvenience to the 
queen, bccaufe the defendant could not have a niji prius and 
a tales without Mr. Attorney’s confent, who would not 
grant it unlefs he were ready; and that in cafe it were to be 
tried at the bar, there would be time to apply to the court 
for the queen to put off the trial, in cafe flic were not rea- 
dy. It was faid, they had fcarclied for precedents, and that 
there could not be any ancient ones, becaufe, before the late 
ilatute $ and Afar, c, ii. it never appeared who 

brought the certiorari ; but fince that ftatute they had fome, 
fas I think four or five) where the defendant had carried it 
down to trial the firft affizes, and no exception had been 
taken. That all the praftifers agreed that to have been the 
praClicc, and that upon their having been fo informed by 
them they had carried the caufe down to trial. 

As to the precedents it was faid for the profecutor, that 
they were late, and all fince the late ad of parliament 
5 and Af, c, II, and that it njight have been by 

confent, and that they differ from this cafe, becaufe the de- 
fendants pleaded early in the term. 

This caufe was ftirred three times, and much laboured The defendant In 
of both fides, and at laft all the court agreed, that there 
fhould be a new trial> bccaufe there was no reafon, why the 
queen fhould be more haftened in her profecutions than no^lany it down 
every private plaintiff. ,,4^nd as to the precedents, they paf- Without 
Mjubftkntio, and theffcl^ were of no weight. And they 
made a rule for the fettling this matter for the future, that 
the defendant fhould not carry down the caufe to trial in 
fuch a cafe as this, without the leave of the court upon mo- 
tion in court j and that they to be fure would never grant 
leave, till after a default by the queen. 

There were many things faid in the argument of this cafe ^ at th. 
hy the chief juftice, and Powtlif as that a trial by provifo fuitofthrerown 
could not be a^ainft the queen,, and Powell gave the reafon, carried 

becaufe a implies a laches^ which cannot be in the "“i p 

queen} and the chief juftice faid, that it was not a trial by " 

VOL. II. Z Salk. 65^. 
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provifi no more than a trial brought on by the defendant In 
a replevin, quare impediu attachment fur prohibition^ where 
both parties have a liberty of carrying the caufe down ta 
trial. The chief jufticc faid alfo, that if an indiftment be 
found in the king’s bench, the defendant by the courfe of 
the court is bound in a recognisance to carry the caufe 
down to trial- And fo if an indiftment be found in the 
country, and the defendant pleads and tries it there, they 
bind him by recognizance to bring it on to trial at his own 
charges- But where an indiftment is removed by certiorari 
by the profecutor, the defendant is fine dicj and need not 
come in till procefs goes out againft him (though he may 
come in if he will) and he is not bound by recognizance to 
carry the caufe down to trial- And it was all one before 
the ftatute 5 IVilL and Mar. r. ii. where an indiAment wa» 
removed by certiorari by the defendant out of a forcigOr 
country ; for the defendant was fine iie^ and the common 
©ourfc was to outlaw him if he did not come in : but that 
was found iiiconvcnient, and therefore the zik was made. 
But before the a6l 5 ff^ilL and Mar. c. ii. in London 
Middlefex fn cafes of indictments found there, if the de- 
fendant brou^t a certiorari^ he was bound in a recognizance 
to carry it down to trial the next term, or the fitting aftef 
die tterm ; and the fame rule was made after the revolution, 
and before the a£l, in relation to a certiorari granted into 
foreign counties. And therefore the difference between a 
certiorari hy the defendant and the profecutor (which is given 
as a reafon why there can be no ancient precedents) is of 
no weight, bccaufe it was all one which party brought the. 
eertiorarh becaufe the defendant was not bound to carry it 
down. And as to the default, that is not fo, for indid- 
merits cannot be found any where but in the county 5 and 
therefore probably this indiftment might be found on pur- 
pofe to be removed- As to the precedents they all pafled 
fub filentio^i and are all of late date, fince HU. g. Will, y, 
Powell feemed to think at firft, that Mr. Attorney’s grant- 
ing a nifi prim^ was a confent to the trial, and that that 
would make it good^ But the chief juftice and he agreed, 
that it was only a confent to the of the trial. And 

Mr. Attorney dedared t6 the feme effeft in court. 

After this rule made in his fevour, the profecutor moved 
for a trial at b^r, becaufe the fa£l: was done in the queen’s 
palace, whilll her majefty was in council 5 and that was op- 
pofed, becaufe the queen had given no dircSion for the pro- 
fecution, but the profecutor carried it on merely on bis own 
account- And when upon hi^ petition her majefty had re- 
ferred the matter to the board of Green Qoihy the profecutor 
bad declined procuring their report, and had proceeded in 
this manner. And after this matter had been twice moved, 
and Mr. Attorney being prefem in court, and declared that 
hq iBkd no dircAions to prdfecutc, the matter was compro- 

mifed 
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mifed by confent, that the trial fhould be at the aflizcs, but 
that the high llierifF fliould return 48 jurors in the pre-t bankj' 
fence of the profecutor and the defendant, and they to fir ike 
out tv/clve a-piece, c. The laft day of Trin. term the pro* 
fecutor moved the court to fet afide the rule, pretending lie 
did not hear the judges 5 but chief juftice reprehend- 

ed him for the fingularity of his proceedings (which were 
Very reprehenfible) and told him he would not fet afide the 
rule. Then he laid, that he muft have a trial at bar. But 
the chief juftice faid, there was no reafon for it, it appearing 
to them to be a private profccution. And at length the? 
firft rule flood'. 


Note, At the aflizes the defendant was acquitted, werc^ 
alfo Mr. Knatchlull and Mr. Scotty upon an indiftment pre- 
ferred againft them by the fame profecutor for another 
branch of this quarrel, the profecutor being, as it feems fa 
unfortunate, as by his indifcreet warmth and violence of 
temper to have loft the good opinion of, if not all credit 
with, the fober part of mankind. 


A’ 


Buckmyr verf. Datnall, 

S.C, 6 Mod. 2.18. Salk. 27, 3 Sale. 15. Holt. 606. A promife that a! 

V adion upon the cafe wherein the plaintiff declared, doal jaffonhi 

that the defendant, in confidcration the plaintiff, at non-performance 

his requeft locarei et dclihcrarct cuidam yefepho Englijh a geld- would 

ing of the plaintiff’s tt itincrandtnn tion? is no^tUn^^ 

Reading in comitatu Berks^ ajpimpfit et promifit the plaintiff, ing, unki's it is 
quod the faid Jofeph and Charles the faid gelding to the plain- Vide t 

tiff redeliberarentj ife. Upon n o?i a^mp/it pleaded^ this canfe wllf. 94, 30^8. 
came to trial before ii?// chief juft icc, at IVeJhninJicr- Hally Burr. 1886. 
and the counfel for the defendant infifting, that the plain- "’4- ^ T. R. 80^ 
tiff ought to produce a note in writing of this promife with- f vem^ 4°* 
in the ftatute of frauds 29. Car, %,c, 3./. 4. and^ the chief 1 vvilf. 30^*. 
juftice doubting of it; a cafe was made of it, and ordered ^ 
to be moved in court, to have the opinion of the otlier 
judges. And now it was argued this term by ferjeant fhallrccklivcr* 
Darnall for the defendant, and by Mr, Raymond for the confix 

plaintiff. Audit was infilled for the defendant, that this cafe 
was within, the ftatute of fiauds, 29 Car, 2, c, yf, 4. for fhepromikis°^^ 
it was a promife to anfwer for the default and mTcarria'^e will knd 
of the perfon the horfe was lent to- The very iettinjr out 
and delivery of the liorfe to Englijh implies a contrad by 
Englijh to re-deliver him, and he is bound by law fo to do, third perfon 
and confequently the defendant is to anfwer Vor the default 
of another. In a cafe 2 tVill, and Mar. your lordftiip fet- wridag! 
tied this rule, that where an adlion. will lie againft the where *an 
party himfelf, there an undertaking by J, S, is within the 
ftatute; and where no aftion will lie againft the party him- anVStSTng^ 

Ut his performaacs i« within' the ftatute ; but where no action lie. againft him it U^otherwle"^*”* 

» 2 felf 
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himfelf, there it is otherwife. And therefore I agree thij> 
ciife, that if a man ftiould fay to another, do you build a 
houfe for y. S, and I will pay you ; that cafe is not within 
the ftatuLtr, becaufe ih re y, S. is not liable. But this cafe 
is not more tlian this, if a man fliould fay, do you let y. S. 
have goods, and if hv does not pay you I will, and this is 
within the ftatute bt cauf. an iichon will lie againft y, S, 
for the money fer rhe goods. Oi if a man fhould fay, take 
y. 5. into your fervice, and if he does not ferveyou faith- 
fully, or if he wrongs you, I will be rcfponllble, that is alfa 
within the ftatute* 

To this it was anfwered for the plaintiff, that here the 
<sredit was wholly given to tlic defendant ; that th.'t rule of 
the ferjeant’s mull he underftood, where an a<Sf» docs or 
does not lie againft the party himfclf on tin* c* m,*. .Ci, and 
not where an adfion does or does not lie j;! ' him 
upon collateral refpedfs. And theicfore in this c le for 
an atlilrua! converfion, or for rel’ufing to re-deliver the horfc, 
nvAy he charged in trover or detinue; yet he being 
not cliargeable upon the contract, the cafe is not within the 
ftatute. T his contracR. cannot be faid properly to be a pro-* 
mife to anfvvcr for the default or mifearriage of another, 
unlcfs Engltjb liable by the firft contract. 

Upon the firft motion and arguing this cafe, the three 
judges againft feemed to be of opinion, that this cafe 

was not within the ftatute, bccaufe EngUfly was not liable 
upon the contracl:; but if any a£rion could be maintained 
againft him, it muft be for a fubfequent wrong in detaining 
the horfe, or adtually converting it to his own ufe. And 
Powell juiWvc faid, that that rule, of what things lhall be 
within the ftatute, is not confined to thofe cafes only, 
where there is no remedy at all againft the other, but where 
there is not any remedy againft him on the fame contraft. 
This cafe is juft like the cafe where a man fays, ‘‘ fend 

goods to fuch a one, and I will pay you that is not 
within the ftatute, for the feller docs not truft the perfon 
he fends the goods to. So here, the ftable-keeper only 
trufted the defendant, and an action on the contradt will 
not lie againft Englifv^ but for a tort fubfequent he may be 
charged in detinue, or trover and converfion, which is a 
collateral atRiofi* 

Powys juftice faid, that there was a truft to Engltjh^ for - 
file very lending of the horfe neceflarily implies a truft to 
the perfon he is lent to, and confcquently the defendant in 
this cafe is to anfv/cr for the default of another, and is within 
the ftatute. 

Pwr// juftice agreed, that if a man fhould fay, lend y, S. a 
h«rfc, and 1 will undertake he fhall pay the hire of it j or fend 

% S. 
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S. goods, and I will undertake he (hall pay you ; that BucrMVR 
thofe cafes would be within the ftatute : and agreed with 
Powys^ that if any truft were given to £w^/// 7 ;, then the cafe 
would be within the ftatute. But he and the chief juftice 
and Gould that here was no credit given to ; 

and the chief juftice agreed with him, that if there had, 
ihispromife wouhl have been but an additional fecurity, and 
within the ftatute. And the chief juftice faid, that if a 
man fliould fay, let S. ride your horfe to Readings and 
“ I will pay you the hire,’’ that is not within the ftatute, no 
more than if a man fliould fay, deliver cloth to y, 5 . and 
‘‘ I will pay you.” He faid alfo, that a bailee of an horfe 
for hire is not bound to rc-deliver him at all events, but if 
he be robbed of him without fraud in him, he is excufed. 

And fo it was ruled in the cafe of Coggs v. Bernard, ante 916. 

I'he laft day of the 'wm the chief juftice delivered the 
opinion of the court. He faid, that the queftion had been 
propofed at a meeting of judges, and that there had been 
great variety of opinions between them, bccaiifc the horfe 
was lent wholly upon the credit of the defendant i but that the 
judges- of this court were all of opinion, that the cafe was 
within the ftatute. The objedtion that was made was, that 
if Englijl) did not re-dclivcr the horfe, he was not charge- 
able in an aftion upon the promife, but ii> trover or detinue, 
which are founded upon the tort^ and are for a matter fub- 
fcquent to the agreement. But I anfwcred, that Englijhrmy 
be chiJrged on the bailment in detinue on the original deli- 
very, and a detinue is the adequate remedy, and upon the 
delivery Englljh is liable in detinue, and confequently this 
promife by the defendant is collateral, and is within the rea- 
fon, and the very words of the ftatute ; and is as much fo, 
as if, where a man was indebted, J. S. in confidcration 
that the debtee would forbear the man, fliould promife to 
pay him the debt, fuch a promife is void, unlefs it be in 
writing. Suppofe a man comes with another to a fliop to 
buy, and the fliopkecper fhould fay, I wdl not fell him 

the goods, unlefs you will vndertake he ?aall pay me for 
‘‘ them,” fuch a (a) promife is within the* ftatute : other- W Vidf^T. 
wife, if a man had been tb^ perfon to pay for the goods 
originally. So here, detinue lies againft Englijh the princi- 
pal ; and the plaintiff having this remedy againft Engli/Jj 
the principal, cantiot have an action againft the defendant 
the undertaker, unlefs there bad been a note in writing. 
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Cracker verj. Glover. 


T 


HE 


man. 


defendant being in cuftody at the fuit of a 
to whom he was indebted under joo/. wa$ 
upon the of 2 ^ 3 Ann, <*. j 6. and after he 


jff an infoht nt 
aft ciircft . t‘,ai 
if un> p' rh/ii 

difchargcd was arrellcd at the plaintiff’s fuit, to whom 
indebted before the eighth of AViJrwhifr in ‘dhove 
pdforudvht 100/. And the c{ncfli(.»n was, whether he Ihould bedifeharg- 
f wnir..ft< di'Hore upon Common bail ? And the queftion arofe upon this 

provided, that no 


““t parHamenr; 


pn coahnon 
l:)ad, b’-'t pro- 
vides rliat no 
peif nHiHlli)? 


perfon, b'c. by virtue of this adc fhail be difeharged out of 
priibn, who (hall ftand charged and indebted in more than 
the fum of 100/. to any one perfon, principal money and 
fiijciunvd under damages. All the judges of had a meeting to con« 

fidtir of this acl of parliament, and it was rcfolved by them 
all, that the defendant was not wi<hinthe a£l: to be difehargr- 
ed upon common bail. The chief jiifticc faid, that it might 
feem a dpubtful queftion on thefc words of the ail, ‘‘ that if 


any perfon, fife, difeharged by virtue of this ail, fliall, 
&c, after his, fife, difeharge, f 5 fr. be again arrefted or 
detained for any debtor debts, aition, d 5 V, upon the cafe, 
duty, fum or funis of money whatfoever, contradledor 
due before the faid eighth bf November^ that then upon 


Uwh ') 

itand ciiarj^rd 
and indebtfd in 
inort than looi. 
to one j)erlt.n, 
and a man js 
dil charged under 
It for a debt bc- 
jow loci, and 
then anrlted fer a 
a debt exceeding 

that fum con- . . . . i i 

grafted before doing fo and fo they fliall again be difeharged, cTr. by any 
tbedaynien- u two oniiore of thc faidjuftices of the peace, fsfr/' upoq 

hc^isnot \ntitlfd Common bail ; but then the provtfo muft be confider- 
ton rtrbafeon ed : that fays, ‘Mio perfon by virtue of this ail fliall be dif*» 
charged out of priibn, f 5 V.” but common bail is a dif- 
eharge by virtue of rhat acS, and therefore the defendant 
cannot be difeharged upon common bail, for that is one dif^ 
charge by the juftices. And it is a reafonable conftruilion, 
to apply the word difeharged in the aft to the fecond dif- 
eharge as well as the firft. And the reafon of the thing 
makes for this conftruilion, for the intent of the aft was, 
that no body ihould have the benefit of the aft originally, 
that was in cuftody for above lOoL And the fame reafon 
holds whven } come to a fecond difeharge, for that is a 
difeharge by virtnc of the aft; and the provifo is, that no- 
body fliall be difeharged by that aft, that owes above \ooL 
And this is the moft reafonable conftruilion of the aft. 


iilir' coinnion 
h-iil. 

P. acc. port 


}f a Aarntt cnrir There yvas another queftion ftirred in this and feveral 
ofniT'eaw to the words of thc claufe for dif- 

rejeaff on^com- charging, that appoints it to be done by two or more of thc 
mon bail perfons faid jiiftices of thc peace; whether thc court of king’s 
Yd^u'^nder ^nd the Other fuperior courts, could difeharge the 

anTnfofvenraft, prifoners upon common baili or whether they muft refort 
thejudgeiof \fo the jiiftices of thc peace? And it was at the fame 

fuperior rcfolved, that where the prifoners were intiticd to 

liourts may re-*. ^ 

them. 
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>c difcharged on common bail, the courts of Wejlmlnjltr 
could difcharge them, and they were under no necefEty of 
applying to juftices of peace. 

The judges toolc notice, that it was an obfcure aft of 
parliament They faid, that the faireft conftruftion was, 
that the difcharge fliould be good againft all perfons, to 
whom theprifoner was indebted under the fum of lOO/, and 
void to all above. For it would be a ridiculous conftruc-* 
tion, to make the difcharge in the principal cafe good againft 
all. For it is ridiculous, that if a man is inprifon charged 
with above lOO/. he (hall be kept in prifoii ; and yet if hi-s 
creditor happen not to have arreftcd him, he (hall be dif- 
charged againft him, though he owes him above lOo/. And 
of the other fide, to make the difcharge totally void, would 
be very inconvenient ; for that would make the juftices lia- 
ble to an efcape, if they happen to difcharge a man, who 
owes any body above loou and yet it is impoffible for 
them to come by the notice of it, becaufe the creditors arc 
not direfted to be fummoned. And Powell faid, that 
the word [and] muft be conftrued [or]; and fo the 
will be, charged or indebted. 

Tenant verf. Goldwin. 

Declaration poft vol 3. p.. 324. 

A n aftion upon the cafe, wherein the plaintiff tie* If ahoufe tar 
dared, quod cum the plaintiff l OSlob, primOy et abtnde 
femper hucufque^ pqffejfionatus^fnity et adhuc poffejfionatus exijiity prcillifcj^by'a 
do uno mefuagio jacente et extjlente in FtJh-Jlreety in pamhia wall, and that 
fanSfa Anna^ infra lihertatem Wejimonajierii etcomitatum Mid^ belongs to 
dlefexiaey pro quodam termino nondum fnitOy ac in cellar io fuo 
parcella mejuagii fuipraedi^i reponere etconjervare folebat car- he is of com-* 
bonum et illupulatae cervijiae copias pro ufu jamliae fuacy necnon mon right bound 

€td vendendum et merchandizandum diver fis perfonis. quae 
. f. ^ balk. SI, 300^ 

ip^o commoditates praedtSlas emerejolehant tn mejuagio Jus prae-^ g Mod. 311* 

dt^Oy ad ipjius^t plaintiff’s non modicum projkuum etutilita- Holt 500. 
tern : quod quidem cellarium contigue adjacety et per totum terrtpus 
praedi6lum contigue adjacebaty mefuagio praedidto of the defend- 
ant inparochiapraediSfay et deforica parcella praediSti mefuagit 
the defendant Jeparari et valfari folehat per murum crajfum et 
compaSiunty que ad di^um mefuagium praefati the defendant 
pertinety et per praefatum the defendant per totum ieinpus 
praedi6ium jure debuit reparari: praedl^us tamen the defend- ^ 
ant praemifforum non ignarusyfed machinanx et fraudulenter in- ration a-ainft 
tendens ippim the plaintiff in bac parte minus rite gravarcy et him for not re- 
ipfum the plaintiff de ufu et emmoditate cellarii mejuagii 
praedi^itotaliter deprivarcy eideproficuo commercii fuipraedi^i of nght ought 
mpidiriy eodem I Oitok primoi^ et ah inde bucujquey murum to repair” i 
praediffunty licet faepius nquifttus repetrareyfcilicet pr n^ceffary. 

imm 
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if him thr plaint! iT i OHober primo in parochia praedtSi^i^ 

tnm nc rji^cnter culiodivii etrcfaravit^ quod oh defedium debit ae 
cur (If et reparatioyiis ejufdem muri focdltntcs et fordid/t fori:ae 
frardi'Jas dc cridcyn forica per d:caju 7 n et fradiioncm muri prae^ 
di. li in cfik-rium praeditlum cjufdtm the plaintiff fluehanty et 
cclluri:nn praeditHum inuyidabaniy fcHicet in parochia praediSfa 
fn- totwni tcwpus prnediaufUy per quod ipfe idem the plaintiff 
vfwn cellar! i fui et proficuuyn commercii fui praeditii per totum 
tempus prciediihim perdidit et amifit : unde idem the plaintiff 
dicity quod deter i or ntus cjiy et damnum hahet ad valentiamxooL 
et indc producity The defendant let judgment go by 

default, and a writ of inquiry of damages was awarded, and 
damages alicfTed to 6/. 

Mr* SalPfld. The obje< 5 fion that has been made in arreft 
of jud;Trrjent is, that here the defendant being terre-tenant, 
and this declaration being to put a charge upon him, the 
plaintiff ought to fhevv a title to charge him, and this ge- 
neral way of declaring with a feparari folebaty and a jure 
drbuit reparariy is ill. In anfwcr to this 1 fliall firft Ihew, 
that there have been cafes, where the pbintift'has by his 
declaration put a charge upon the terre-tenant in as general 
manner as this, without (hewing any title: fccondly, that 
\vc have no need to carry the niatter fo far, but are within 
the ftated rule, that v/herc the charge is within common 
right, the n; need be no title fbewn : and thirdly, that this 
is a trcfpafs to the plaintiff. As to the firft, he cited the 
cafe of Sands and Trefujisy I Cro, 575. where the plaintiff 
declares, tliat he wes ieifed in fee of a mill, and had a wa~ 
icr-cninle running in the defcncianfs land to the faid mill, 
that t’nc defendaiit had flopped if. And this was held 
well upon demurrer without fhewing any title to the w^atcr- 
courfe. And 3 LnK 266. where the plaintiff' declares, that 
ha was for four years left paft feifed in fee of a parcel of 
innd adjoining to the of the defendant, et fic inde 

ft I fit us per totum tcmpiis pracdiHum habere frui ct uti debuit 
(piandani viam per quandam jannam of the defendant, in the 
meadow af the defendant u/que a clofe of the plaintiff', and 
ifuit the dcfcjidant flopped the gate cum [era et catenuy and 
iiu)on a judgment by dctaulr, and v/rit of inquiry of damag- 
es, and motion in arreft of judgment, this deciaration was 
luld to be good, though no title was fnewn to the way, 
and though the defendant tvas terre-tenant, and though the 
charge Vv^as agi^ii/ift common right, and fuch a charge as 
could not commence but by grant. And the fame was 
ruled upon d'^murrer between IVarren and Sauntbilly tlte 
fame book cited in the cafe before, which was the cafe 
of TFinford verf, TF^oollaJlon, (Note, there is alfo anothcT 
cafe in 1 Luiiv, IT9* Blockley verf Slatevy where the 
plaintiff in his declaij^iibn claims a way through the d'*- 
^ . fendant’s 
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defendant’s clofe, and yet declares only generally, quod TiNANt 
habuit ct per totum tcmpus praedi^um habere dcbiiit ; and ad- gol/win. 
.judged good upon fp^ciul demurrer, and that matter fliewii 
for caufe ; v/hich was held alfc in the cafe of 3 Lev, before. 

Secondly, he faid, that where the charge was with the 
common right, there the plaintiff in his declaration need 
never {hew any title. And therefore in an affife for a rent- 
fervice againft the terre-tenant the plaintiff in the nffize need 
not make any title to the rent ; other wife in an affize for a 
rent-charge, or any thing elfe which is againft common 
right. So is 32 6. 15. a, 35 Hen, 6. 7. b. And the 
fame difference is between an affife for a common appendant, 
and in grofs ; and fo of all charges by a£l: of law. But 
where the affife for the rent is brought againft the pernor of 
the profits, though it be for a rent charge, there need be 
po title fhewed, as muft if the defendant be terre-tenanu 
So a?i indiftinent againft the hundred for fu^ a matter as 
they arc chargeable with of common right, generally is 
goo<^ 5 but if you would indiil a private perfon for fuch a 
marter, you muft fhew fpecially in the indictment, how he 
cc. to be chargeable to do it. So if you would ciiarge a 
p'lvatc perfon for not repairing a highway, or a church 
wall, Wr. you {a) muft fliew feme fpecial matter to charge (<) Vide ante 
hi n. ihit here the defendant is bound of common right to J ^awk^c 76 
repair his ov/n houfe, fo far as that it (hall not prejudice f, 3, 
his neighbour, or the publick. And in the cafe of the 
queen verf, IFatfon^ ante 856. the indiftment was againft 
the defendant, that he did not repair his own houfe. And 
hence it is, that at common law, if two jointenants are of 
a wood or arable land, one cannot compel the other to re- 
pair the fences. But if two jointenants are of a houfe, and 
the one will not repair it, the [b) other (hall have a writ (^) Acc. Co. 
de^reparatlone facienda againft him, and the writ fuppofes, ^ 

that ad rtparationem et fuftentationem ejufdem domus tenet ur, ^ 

Moor 374. II Co, % 2 , k 2 Inji. 403. Reg. 153. h, 6. 

127. a. k So if a man have a houfe near to the houfe of 
another, and he fuffers his houfe to be fo ruinous, as it is 
like to fall upon the houfe of the other, he may have a writ 
de do?no reparanda^ and compel him to repair his lioufc. 

And the writ fiiys, quae repqrari dehet etfolet, Reg, 153. 
b, n, 6. 127. c, d, C, L, 56. b, and though the word foht 
be in, the Rcgijler fays, that may be left out, quando cafus 
requirit, (^Note, in my Regijfer tins note follows another 
writ). Reg, 153. b. So (r) if a lefTcc for years build a new (,; acc. Cv. 
houfe, where there v/as none before, it is wafte; but if he 53.4. 
cts it fall down, it is wafte too. And if one man have 
the upper part of a houfe, and the other the lower, they 
may each compel the other to repair his part, in preibrva- 
tion of the other’s. And if either of them neglcdl: fo to do, 
an a£lion upon the cafe lies againft him Keihv, 98. h^pL 4. 

It may be, if a man (hould build a new houfe near an old 

one, 
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Tenant o|ie, or a new cellar under an old wall, the other might n«t 
be bound to maintain his old houfe or wall. He faid, that 
^oldwin. fordes Coming out of the defendant’s forica into the plain-* 
tiff’s cellar was an a<?lual trefpafs. And for that he com- 
pared it to the cafe of 6 Edw. 4. 7. Fitz^ F^refp. IIO. 
ivhere in trefpafs the defendant pleaded, that he was feife^ 
of an acre of land, upon which a hedge of thorns is grow- 
ing, wiiich joins to the place where, tfr. and the defend- 
ant came, and at the time of the trefpafs cut the thorns, 
and they ipfo invito ceciderunt in the place where, tffc, and the 
defendant came recently, and took them away, and 
upon demurrer Choke held, that the thorns falling into the 
ciofe of the plaintiff was a trefpafs ; and to fay they did fo 
ipfo invito was no plea, unlefs he had faid alfo, that he could 
not have cut them in any other manner, or that he did all 
that was in him to have kept them from falling in ; for 
otherwife th6 jfirft a< 9 : being a wrong, the defendant could 
not juftify entringinto the plaintiff’s ciofe to take the thorns 
out. Otherwife if a tree of the defendant’s had by the zCk 
of God, by a ftorm, been blown into the clofc of the plain- 
tiff. 

Thclaftday of the term //<?// chief juftice delivered the 
opinion, of the court, that the declaration was fuAcient, 
He faid, that upon the face of this declaration there ap- 
peared a fufEcient caufe of aftion, to entitle the plaintiff to 
have his judgment: that they did not go on the word folebat^ 
or xh^jnre dehuit reparari^ as if it were enough to fay, that 
the plaintift had a houfe, and the defendant had a wall, and 
he ought to^ repair the wall ; but if the defendant has a 
houfe of office, and the wall which feparates the houfe of 
office from the plaintiff’s houfe is all the defendant’s, he 
\% of common right bound to repair it. And this cafe dif- 
fers from the cafe of a curia claudenda^ in which it ncccf- 
fary to lay a prefeription, becaufe there the fence is for the ufe 
of both parties. But the reafon of this cafe is upon this 
account, that every one muft fo ufe his own, as not to do 
damage to another. And as every man is bound fo to look 
to his cattle, as to keep them out of his neighbour’s ground, 
that fo he may receive no damage; fo he muft keep in the 
filth of his houfe of office^ that it mav not flow in upon and 
damnify his neighbour. If a man has two houfes conti- 
guous, and one has a houfe of office, which is feparated 
from the cellar of the other by the wall, which keeps in the 
filth of the houfe of office, and he fell that houfe, the ven- 
dee muft keep in the filth of the houfe of office, fo as it fhall 
not run in upon the other houfe. So if a man has two 
pieces of pafturc, which lie open to one another, and fells 
one piece, the vendee muft keep in his cattle fo as they fliall 
not trefpafs upon the vendor. So a man fhall not lay his 
dung fo high as to damage his neighbour, and the reafon 
of thefe calcs is, becaufc every man muft fo ufe his own, 

as 
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not to damnify another* And it would have been all Tinakt 
one if the vendor had fold the houfc with the cellar, then 
he muft have kept the walhof the houfe of ofBce fo as to 
have kept the filth in ; for every man muft take care to do 
his neighbour no damage. If a man eredfs a houfe and a 
houfc of office, and the houfe of office adjoins to a vacant 
piece of ground, which keeps in the filth of the houfe of 
office, if the owner of the vacint piece of ground will dig 
a cellar there, he muft make a wall to the houfe of office. 

And fo if the wafte piece of ground belonged to the fame 
perfon that built the houfe, and he fold the vacant piece of 
ground 5 his vendee, if he would dig a cellar by the houfc 
of office, muft build a wall to it. But that is matter of 
which the defendant may have advantage upon the trial, 
and if that fhould appear to be the cafe upon the evidence, 
the defendant ought to be acquitted. As to the cafe of 
Pabner and Fletcher^ I Lev, 122. I Sid, 167. 227. If 
indeed the builder of the houfe fells the houfe with the 
lights and appurtenances, he {a) cannot build upon the vide 

remainder of the ground fo near as to flop the lights of the 1 Vent. 239, 
houfe ; and as he cannot do it, fo neither can his vendee. 

But if he had fold the vacant piece of ground, and kept 
the houfc, without referving the benefit of' the lights, the 
vendee might build againft his houfe. But in the other 
cafe, where he fells the houfe, the vacant piece of ground 
is by that grant charged with the lights. I do not approve 
of the cafe in Kethuay 98. h, pi. 4. and the law feems to be 
doubtful in that point. Iri Fii%, N, B, 127. /. there is a 
writ to that purpofe, but the writ is grounded upon the cuf- 
tom of the place, and not upon the common law. And there 
is fuch a cuftom in many places, and there is no other 
authority for it. But this cafe differs from that, for here the 
defendant by ufing his own, does a damage to the plaintiff. 

Afterwards towards night Mr. Southonfe moved the court, 
that they would not give judgment for the plaintiff in this 
cafe, there being an irregularity in making up the writ of 
inquiry j for whereas the declaration delivered was jure de^ 
buit report^ which was nonfenfc, they had made it in the 
writ repararL But the court refuted the motion, for 
they faid, it was not material, that being only a confe- 
quehcc of law upon the matter appearing in the declara- 
tion, and confequently not material, whether it were in or 
out. And the fame was held by Powell of the folebat. Upon 
the argument of this cafe the chief juftice faid, that where 
a man has a way, or any other incorporeal right, in an 
a£Bon for difturbance it is enough to fiiy, habuit et habere 
dehuit. The firft cafe of this fort W’as before chief juftice 
Hale: and he held, that it might be good upon demurrer, 
if the defendant did not appear to be terre- tenant. But 
fince, it (b) has been held to be good both ways. But W ante 
there is no cafc where th^t has been held well, where the 

' plaintiff 
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' Tenant 

C-otnw* N, 
^ ( ol ) VkIc Cro. 
' Car. 359. 


plaintiffbSis no hereditary right, but does merely put a charge 
upon another. 

PowtU Lid, that currere conjuevit had (^) been held well 
enough in cafe of a watcr-courfe, becaufc that muftbetime 
ininiemorial. "I'hc chief juftice and Powell held, that a 
inari caiinct build lo near another man’s houfe as to throw 
it down. 


Regina verf. Saxficld. 

A Writ of error of a judgment upon an indiftment 
again ft the defendant for being a common fcold: the 
word in the indieftmeot was rixa^ which was objefted by the 
coujifel for the defendant, nor to fignify a fcold, but rixat^ix. 
And for this exception the judgment was reverfed. Now 
the law being in Ef^^lijh^ the like blunder can hardly happen 
again. 


Intr. Trin. 3 
Ann. B. R, 
Rot. 185. 

*i he; word 
fliOo:. whtTc it 
tni^ht rclcr to 
tWei'jl p; rfons, 
jhall I'eter to 
him to M'hom 
upon tiu; con- 
f!”X" if nppeurs 
moA applicabic. 


Fitzhugh verf. Dennington. 

A Writ of error cut cf the Marjhalfea court of a judg- 
ment in an ailion of debt upon a bond of 20/. by 
the pl.vintift* as adminiftrator of one Bcnnct, The defend- 
ant p;ays of the bond; and of the condition, and that 
appe:ni5 to be, reciting, that whereas Hcnnet had put one 
yohn Dtmnh:fftQn fun of yohn Dennington to be an apprentice 
to the ucfeiulant for the term of feven years, if the defend- 
ant, his cvecutors or adminiftrators do or fliall at the end 
of the 1 ) or eight years next enfuing the date hereof in 
due form ot law, and according to die ufc and cuftom of 
the London^ make or cau^Te or procure to be made 

the laid yohn Dennington a freeman or to be made free of 
the company of joiners in London^ if it fliall be defired, 
than th(:ii, .j;V. and pleads in bar that the defendant ad vel 
pcjl finan feptem annorum proxime fequentium datum feripti 
oh a gator a prardidii^ et ante levationcm querelae of the 
jiiaintiff, nunquain requifitus fuit ad faciendum^ vel pro- 
curnndu?n praedidhm yohannem in conditione praedicia fu- 
n an a^liun pcrius nciuinaitim fore fadtum liberum habitatorem^ Anglice a 
freeman, vei liberum^ Anglice free, de jocietate^ Anglice 
rompany, jundtorum^ Anglice joiners, civiiath Londinenjisy 
(oi- the Lai I. $Jicundu:n forma /u et effedlum conditionis praedidlacy Wc. Tha 
lh(^t^^opcT^ons phiintiir demurred, and judgment was given below for the 
befor^n-n-" plaintilF. And the plaintifF in error alEgned the general 
tinned, on the errors. It was urged for the defendant in error, that the plea 
pleadings the was ill, for not faying, that he was not requefted before the 
breach fha^'rre j&'sccs ; for the obligee might requeft 

fer to him forwhom it was to have been done. 


Jfa wan binds 
hi.nftir to <io a 
thing I'or J. S. 


theu't-n til. 
hj\aclno tiiat 
Ilf did not do it 


If a man binds himfclf to do a thing at a particular time if requeAed, he is not compellable to do 
It pnltfs the requeft is nude at ihc UiU; appointed for.the performance. S. C, 6 Mod. 217. 259. 
Salk, 58 5 . 3 Salk. 309 . Holt 6 S. 

A requeft before is a hvliity. S. C. 6 Mod, 227, 259, Salk. 585. 3 Salk, 309, H«lt 68. 

him 
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him before the end of the feven years, becaufe the obligor 
was by the kw to have a convenient tinic to do the thing 
in ; and therefore unlefs the obligee gave the obligor r'otice 
before the day, by making his requelt before the end of tlic 
term, he could not be made free at the end of the levcii 
years according to the condition. And he cited the caic 
I Roll, 443. that where by the condition of a bond a thing 
is to be done immediately or upon requeft, yet the obligor 
fliall have a convenient time to do it in. And another ex- 
ception was taken, that the plea was that he was never rc- 
quefted to make praediBum yohannem in cor.ditione praedi^^a 
fuperius nominatum free, and there were two Johns mention- 
ed in the condition, the father and the fon ; and therefore 
this being pleaded without any addition, muft be taken for 
the father, and fo no plea, becaufe it was the fon was to be 
made free. But per curiam,^ Johannem praeditdum muft be 
intended John the fon, that was to be made free. 

To the other exception It was anfwered for the plaintiff 
in error, that it was ridiculous to fay, a requeft was to be 
made before the time for doing the thing was come j and 
therefore the time for making him free by the condition of 
the bond being at the end of feven or eight years, the re- 
queft ought to be then too. That the pica purfued the 
words of the condition of the bond, and therefore was good 
to a common intent ; and that the plaintiff, if he had made 
a requeft before, ought to have replied that matter : which 
Powys and the chief juftice agreed. That the ferving feven 
years intitied the party to his freedom, and rhcj vforc the 
CCHidition fhould be underftood according to the nature of 
the thing at the end of feven years, /. c, that ir ftionld be 
done as foon as conveniently it could be after the end of feven 
years, for till the end of feven years the apprentice could not be 
made free. (Note, this obfervatioii feems to be 111 found- 
ed, for the feven years begin from the date of the hop.. I, 
and the indenture of apprenticeftiip does not appear to be of 
the ftme date with the bond ; but by the condition the ap- 
prciuicefhip feems to be begun.) 

The judgment in this cafe was reverfed. And Holt chief 
juftice and Pvwcll juftice held, that there being a time ap- 
pointed for doing the aft, the requeft to do it muft be at 
that time. And Powell faid, it was like the cafe of a de- 
mand of rent to enter for a condition broken, it muft be 
fuch a time of the day, that the party might have time aftei- 
v/ards to do the thing. And the chief juftice faid, that the 
end of feven years was the laft day of the feven year!-, 
for there is no fraftion of a day; and after twelve 
o’clock at night is after the feven years, for the ci.iv 
is not the end of the feven years, but pojl expirnt.j^ 
nm. For the beginning and end of a thing is part of r:ie 
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fiT^Huoif thing. So if a man were born *the firft of February^ an<i 
Dekmxng* thirty-firft of January twenty-one years after 

TON. * five o’clock in the morning, and then makes bis will and 
(tf) Vide ante dies by fix at night, that (a) will is’^good, and the devifor is 
480. 3 Wilf. of age. Then the obligee muft make his election the laft 
day of the feven years, whether he will have J. D. made 
free then, or ftay till the end of eight years, and make his 
requeft accordingly; for the obligee is not to make his re- 
queft, but at that time when the thing is appointed to be 
A thin^appoint- done. He faid alfo, that when a time i&. appointed, when 
edto be done on a thing (hall be done upon requeft, it muft be done imme- 
toTe^dorw fm- ^lately upon the requeft, (which differs this cail from thofe 
mediately on re- cited by the counfel for the defendant in error) as if a con- 
queft. dition of a bond be to make a feoffment at fuch a time upon 

requeft, there the obligor muft do it immediately upon the 
requeft. But as to this Pmell faid, that if it appeared to 

them, that the thing was of fuch a nature, as that it could 
not be performed at the time limited for the thing to be done 
upon requeft, there the obligor fliould have a convenient 
time after to do the thing in. Otherwife, if it can be done 

then, it muft. 


Powys and Gould juftices held, that at the end of feven 
years might be underftood a reafonablc time after, fufficient 
to do the thing in. 


Intr. Trin 3 
Ann.B.R. Rot. 
4 » 9 « 


Cholmondelcy verf. Bealing. 

S. C. 6 Mod. 304. Holt 90. 


Bail to an aaion A ^Ftre againft the defendant, reciting a judgment 

cannot take any jt\, in the time of the late king againft Ltlly^ and hovir 
ffre^ularit defendant in Michaelmas term the thirteenth of the late 

thecapias^ad” king becamc bail for the defendant Lilly \ and concejftf^ that 
iatisfaciendum if Lilly was coiivifted in the faid plea, that then debt and 
apinft the pnn- Jamages, fsfr. recovered fliould be levied of the lands, 
Rl'acc. poft goods and chatties of the defendant Bealing^ if the defend- 

1176. ' ant Lilly did not pay the debt and damages, iSc. or render 

himfelf to the Mdrjhalfea ; and that Lilly had not yet paid 
the debt and damages, . nor rendered himfelf to the pri- 
fon of the Marjhalfea of the late king or the prefent queen, 
The plea in bar, that after the judgment, and before 
the iftUing of the feire facias^ no writ of capias ad Jatisfacien- 
dum debite profecutum^ retornatum^ etaffilatum fuijf 'ctde records 
at the fuit of the plaintiff ^ainft the defendant Lilly-^ tsTr, 
If the ball plead The plaintiff replies, a writ of capias ad fatisfaciendum iffued 
that no capias ad twenty-ninth of May in the third year of the queen, to 
‘was fueTout” was a non eft inventus returned, proutyiSc. Aid 

igainft the pnin- to this replication the defendant demurred* 

cipalf a replica- 
tion fhewing one fued out after the expiration of a year and a day from the giving of the judgmeiir 
Is good, tho' it docs not Rate either that there had been any prevlout writ, or that the judgment 
had been revived by feire facias. 



Mich. Term 3 Annae rcgin«. 1097 


The exception that ferjeant Pengelly took was, that it ap- Choimonos- 
Jicars in this cafe that the bail was put in of Michaelmas term 
13 Will 3: and that judgment was recovered againft the BtAMKO. 
principal in curia dmini Willielmi teriii nuper regisj but 
the writ of capias ad fatisfactenduniy fet forth in the plea, was 
not fued forth until the twenty* ninth of May 3 Jnn. which 
is a void writ, fince an execution cannot be fued forth after 
the year. And it does not appear here, that any writ of 
feire facias was fued out or ztiy v^ntot capias ad fatisfaciendum 
fued out within the year and continued on the roll, as it 
might be, and on fuch thing (hall be intended ; and then 
the fein fa^^as againft the bail is without warrant, and 
againft law: for there (a) is no default in the bail, until a W Acc. wjoa. 
capias ad fatisfaciendum be fued out againft the principal, 
whereby the plaintiff makes eleftion of one fort of execu- 334:i wiif!65. 
tion, and mn eft inventus returned. So that here the plain- Dougi. 58. 
tiff of his own (hewing has no right to bring the feire facias 
againft the bail, and therefore the judgment ought to be 
given againft him. As in the common cafe, where by the 
replication it appears, th^t the plaintiff has no caufe of 


aftion, he {b) fliall never have judgment, 
out of Mr. ferjeant Pengellfs paper-book. 


This was 


taken W Acc. arg. 

ante 108 c. and 
tec the hooks 


there cited. 

jficlt chief juftice faid, that the plaintiff had no need to Semb. acc. 9. 
fet out the feire facias in his replication, but there might be 
one for all that. For it is all one to the bail, whether there was 


a feire facias or no. For they catinot have a writ of error upon 
the judgment againft the principal, or the judgment in the 
feire facias. Belides, if there were wo feire facias^ yet the 
execution might be well, for there might have been a capias 
ad fatisfaciendum taken out within the year, and continued 
down by a viceemes non tnifit breve. As to the matter of the 
"Replication he faid, that the plaintiff^s writ was his title : 


that that only faid, that the defendant had not paid the mo- 
ney, nor rendered his body to prifon ; but made no men- 


tion, whether any capias ad fatisfaciendum was fued out by 
the plaintiff or no. And yet without (hewing any thing 
of that,, the writ contains a good title to the action, and a 
fufficient breach. Then when you come, and by your 
plea admit that, and only plead by way of excufc, that no 
capias ad fatisfaciendum iffued againft the defendant, you have 
put the caufe upon that fingle point; and the only matter 
is, whether there was any capias ad fatisfaciendum{\ie^ outer 
not ? And therefore then it is enough for the plaintiff to 
(hew that there was zcapiasad fatifacundumiue^owt againft 
the principal defendant. 


In anfwer to this, and that the plaintiff ought to (hew a 
iifficient writ, Mr. Pengelly cited th« cafe,, l^ere v. Holyoke^ 

I Kek. 
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CiKotMojtu*- j 671. in a fcire facias againft bail, the defendant pleaid- 
cd, that no capias ad fatisfaciendum was i filled againft the 
Bialing* principal on the faid judgment ; the plaintifF replied, that 
the 23d of October a capias ad fatisfaciendum iflued and was 
returned; the defendant rejoined, that the judgment was 
had but on the 23d of November after ; and on demurrer 
judgment was given for the defendant, and a difterence 
taken between a judgment upon a writ of inquiry, as this 
was, which iy at a day certain, and a general judgment; 
in the laft cafe, the rejoinder had been ill, becaufe the judg-v 
ment relates to the nrft day of the term ; otherwife in 
firft. He faid alfo, that the plea was debite proy utum^ 

Holt chief jufticc faid, that the debite profecutum 
nothing, that this plea was only an excufe, and that iie 
plaintiff’s writ was his title. And as to the cafe in Kehle.,. 
he faid, that that writ was a void writ, and was not fu^er. 
judicium praediBum. 

Powell ]u^\CQ faid, firft, that if the writ were ill takq^^ 
out, it was only an erroneous execution, and the bail tSat 
are ft rangers cannot take advantage of thiu error in a col- 
lateral a<ftion. Secondly, that this capias ad fatisfaciendum 
might have been well and regularly fued out,, and .they 
would intend it was fo ; otherwife if the capias ad fatisfacien- 
dum had appeared to have been fued out, out of term, that 
(tf) Vid^ H. (^a) had been ill. Judgment was given for the plaintiff. 
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BlacUmore verf. Tldderley* 


int**. Tnn. 3 
Ann. Rot. z^U 


I N art a£lioii of trefpafs, aflaultand falfe imprifonment, ApJca ifmthe 
the defendant pleaded not guilty infra 6 a?2?70s ; and was 

^ plaintiff demurred. And Mr. ferjeant for 

TOS^lairtriff" argued, that the court upon this plea, as it the Uatnte i f 
was pleaded^ weald not take any notice of the ftaiute of ex- 

limitations, that if this pica Were a good plea, it would be ”tof 

a gQod repftesiation for the plaintiff to fay, that he took out timVth n’Vut^ 
a writ within fix years, which is abfurd : that no ifTu.^ could whidi ti e ita- 
be t^ken upon this plea, or if any ifliie could be taken upon p’ ‘ 
it, yetiifa vetdi^l were found for the plaintiff, no judgment 
^ould b^^jiven for him, becaufe though the defendant were rer. s. c. s ,; 
guilty iWithi# fijT years, yet he might not be guilty within 4^"* ^ , 

four, - ^efaidthat this‘plea was a negative pregnant, and 
though}^ where a verdidi is found upon iflbe joined upon ^ 
fuch-.ii^lea, chat may in fome cafes make the plea good ; 
yet it 4S. certainly naught upon demurrer. And for that he 
6« Br* Negative pregnant Br*fa?fie 
title ' ‘ ' ' 


Mr. foi" defendant argued, that theftatute of j^nprifori* 

limitations is a general law, and that tbofe pleas of the 
tute of liifnitatib|M& . areateVer framed Upon the ftatutc, 
are pleaded gei^laily, Vitbout tying tl^em tip to, or mhing 
any notice of the aa‘6f parliament. He fold, that the plain- Tliercforc In a« 
tiff might have takltn iffue upon this plea, that the dcferciLn: 
was guilty within fix years J and that the largenefs ofth; pie i 
taking in two years more than it needed, was for the beneiit dt.emii^nt 
of the plaintiff^ tlmt if upon that iffue the jury had found for 
the defendant, he muft have had his judgment, becaufe if be nt-TTior* 

, anfwertht c*»Tcn 

Vidc ante 2I9. At leaft in an »«ion for «h afTatJlt, afrert and Imprifcfrtment, a juilificaticn otiho 
trcfpafs, affauk and impfifornwrit aforefaid will include tlie arrcA. Vide x Uv. 31. z Lev. 1 x i* 
zii , The vi and armis ijix an adtion of trefpafe nesdim bt anfwand. 


Vox- U. 


A a 


was 



I ICO 


BlAC MOP K 
Tjupip.i ’;y 


(u) Si'vl r.i’nc 
4 Ann. 
<. io. r. u. 


^Icc ante 
23^- 


rr)Videi Lev. 

‘Ji* i Ltv. III. 
XIM 
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v/r:^ I'lot gMuiy witliin fix years it was a neceffary confer-* 
quenre, that he was not guilty within four years. And hr 
jaid, be took, it, that if the verdifl had been found for the 
pbdiui^T, he muft hliS his judgment too, becanfe the plea 
of the defendant was falfified: like the cafe of debt lys/m » 
itugl -,* bill, the defendant pleads payment,, if upon ilTde join- 
ed the verdidt be found for tlu? defendant, he (a) cannot 
have judgment ; but otberwife it it be found for die plaintiftl 

Hdt chief juftice. The verdidt^s helping of fneh a plea 
as this wiir not make it ri good plea now upon demurrer* 
n iiis p^ull be U., good pita cither at common law, or upon 
the ftafute j it is not a good plea at common law, becaufe 
at common law a man might bring his adlion at any 
neither is it a good pita upon •'he ftatnie, becaufe it docs^-llot 
difclofe the matter,- that the Oatute makes a bar. 

^ r 

Powell juftice. This plea at beft but argumeiitativey 
and fuch pleas arc nev^r good, efpecially where the matter 
that makes the bar is made fuch by an adl: of parliament^ 
ought to plead it in the words of the Itatute. Befides, 
if iffue had been taken upon this pica, and there had been a 
verdidt for the plaintifFy it would have been ^jiofaile, 

Hdt. Howxan the plaintiflE reply ? 

The court held that this matter needed not be fliew-n for 
raufe of demurrer, and were juft going to give judgment for 
the plaintiff' ; when Mr. Raymond took an exception, viz. 
that the (/») plea was difeontinued, for the declaration was 
of an afiiiult, takings arrefting, and imprifoning the plain- 
tiff ; and the defenefant pleaded to the trefpafs, affault, and 
Jmprifunmenr, but faid ppthing to the arreft. Darnall{dv\^ 
that the (r) trefpafs incited aU. 

Hok{AAy that tht imprifonment included the arreft ; for 
imprifoning cmrld n^t be without an arreft^ nor an arreft 
without in)prifonrnciit j ibr an arreft is ai^adtual imprifon- 
meat. 

Judgment was given for tbe’pIamtlfF. 

Note, Wh^n this cafe firft flicxed in Michaelmas 
term le,ft, the court feemed all to^ be of opinion, that 
the pL'a was good, becaufe It gave the plaintiff an ad- 
vdiitugc. The tecord is, action by hufband and wife, for 
that ihp defendant,' tslr, upon the wife apud, tsfe. infultmi 
fciit^ and the v/ife, isfr. cepit^ arrcjlavit, imprilcnavity ei 
mrJetratlavity and the wife inprifona ibidem p/r fpattumy toV. 
drtimdfy After imparlance the defendant pleads thus : 
it idtm the ihifendant defendit vhn ct injuriarn quandoy tfe, 

et 
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et dkit qmd a^ito non^ quia dicitquod ipfc in nuUo cuIpnhiHs BtACKMoRi: 
de trmifyrejjhne^ infidtu^ *%':prifinameuto adaliquod^ TiddIrley^ 

tempus infra 6 anncs proxirne ante diem exhihitionis biliae of 
hulbaiul and wife rnod^ et forma prout^ Note, Nothing 

Was pleaded to the vi et armis as isiifual* 

Evans verj. Brown. 

T here was a fuit in the ecclefiaftical court for thefe iCa man rnaains 
words, ‘‘ Y ou are known by the name of 4 av/dy AW/y 
« and do live with and her woman’s huiband.’^ 

mond moved for a prohibition, upon a fuggeftion, tlvat the I’uc the purty tbi- 
plai lit ifF below had brought an action at law for thefe words, hothat 
giy.:Hded upon fpecial damage fbe had fuftaiiied by the de- b'^irccciluvr- 
feridant**l‘ fpeaking of them. And he compared tliis to tlie ucai court, 
cafe, where oije calls a woman whore and thief, ?, Rot!. 297. 
w. 25. in that cafe flic fliall not have an at^tion in f oe cc- 
clefiaftical court for thofe words, though Ihc might for the 
word whore i becaufc it being joineJL with the word thief, 
an adlicn lies at common law for the words. Neither (i/) 
can the words be fplit, and an aefion brought at law^ for the 
word thief, and a fuit in the eccleliaftical court for the w’ord Vkic ana* f!-. 
whore. So here, tliough the words are properly fuable for 
in the ecclcfialHcal court, yet a fpecial damage attending 
the fpeaking them, by which means an adfion lies at com- 
mon law fori^ieaking the words, they fhall iiot proceed for 
tk»; fpeaking in the ecclefiaflica] court* But the court de- 
nied to grant a prohibition* 

^ (j) Acc. 1 Roll. Abr. 295. pi. 4. ante fop. Vide 1 Vent. 10. 

Green verf. Crane. 

S. C. II Mod. 37. 6 Mod. 309. Salk. 28, 

I N an ajjamjft by ;tn e?iecutor upon a promife to his tef- ^ proinife to 
tator, the defendant pleaded non ajfuiHpfit infra 6 artms to cannm b^ir vc?i 
the teftator. And upon evidence it appeared, that aftci the intvidtncc'upon 
death of the teftator, and after fix years ehipfed from the diiie ot af- 
time of the contract, the defendant owmed the debt to ftic 
executor, and promifed to pay it."- And whether this evi- cutor's tcUau^rf 
dence W'ould maintain the iffue was the queflion. Serjeant 
Darnall for the plaintiff faid, that it was agreed in the cafe 
of Hyleing verf Hit/iingSy aiftc 389. 42 X. .that a bare owm- 
ing of the debt after the fix years wai fufficient to revive if j 
but here was a promife as well as an pwming. But after the 
cafe had been ftiVred twice, and the court had taken farther 
time to advife, chiefjuftice delivered the refolution of 
the court, and fiiid, that they were all of opinion, that the 
aftion could not be maintained, the promife being madejo 
the executor, and fd outof the iftile. But it would have 
been otherwife, if the promife had been made to the . teftator 
within fix years# l^otC) this cafe was tried befosc Holt at 
A a ^ niji 
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Oii*M» nyi trius at GuildhalL And he permitted the parties to move 

1 . Uaror in court. 

CHAKS* 

Seers •uerf. T iirncr, 

AhAbet%<s0rpu'i TK an a£tIon of tfefpais the plaintifT declared of aflault^ 
doe# not remove battc.-^y, and Wounding, upon the 6th of "June^ and of 

Sfendr wurt.*” an affault, battery^ Wounding, and falfe imprifonment by 
Vide SaJk. 352* the fpacd of four hours upon the firft of Augujl after, m 
»x Jac. i.c* *3. damnum the plaintiff 30/, The defendant pleads as to the 
12 C. r. c. 29, iffault, battery, wnmnding, and falfe imprifonment 

The pendency plaiotifF^s declaration fecondly mentioned, Not 

©fanaaionfw* guilty; and as to the trefpafs, affault, battery, and wound- 
^me catife jng in the plalntiff^s declaration firft mentioned, bi^^ayo 
"Suit caJinoTbc judgment of the bill, bccaufe before the exhibitli^ Of' the 
pleaded in abate- bill, yfiVw/, fuch a day, the plaintiff levied a plaint in the 
mcnttoanac* Marjhalfea againft the defendant of a plea of trefpafs and 
tioninafuperior the plaintiff 99J. quae quidem querela 

R.acc. 12 Mod. afterwards, viz. fuch a day, was debito mdo removed by 
204. writ of habeas corpus iffuing out of the king’s bench, return- 

Acc.Bro. Brief, immediate before the chief juftice, into the king’s 
^ bench : and thereupon the defendant, by his attorney in the 
king’s bqich, at the fuit of the plaintiff, of the plea of tref- 
pafs and affault afbrefaid, appeared, and put in bail, ac- 
cording to the cuftom of the faid court, prout^ iSc. which 
plea in the king’s htnch remanens adbuc pendet minime dif- 
continuatum Jive determinatum : and avers, that the plajnt 
levied, Jsfr. in the M&rjhalfem\ and the plaintiff ’s bill for 
the firft mentioned trefpafs, affatdt, battery, and wounding, 
in the king’s bench exhibited, were levied and profscuted 
pro una et eadem materia et cauja a^ionisy et non alia neque 
diverfa ; et hoc the defendant parettusy c, unde petit judicium 
de billa praedi 6 ta of the plaintiff againft the defendant^ 
una et eadem materia fuperius mode exhibita^ pendente praedisio 
priori placitOy ut praeferiufy indeterminato<i et quod billa illay 
quoad tandem tranJgreJJionemyUftfultumyVerberationemy etvul*- 
nerationem firft mentioned, cajfetury lAc. To this plea the 
pjaintiff demurred. 

Mr. Ward took feveral Exceptions to the plea, which f 
fcall not report, bec9U& tney did not receive the refolution 
of the court upon tfiemx they going upon another matter, 
which Mr. Ward took no notice of. 

Holt chief juftice# A habeas corpus does not remove the 
caufe out of the inferior court, the caufe is ftayed below j 
but a plaint pending in an inferior court is no plea to an 
aftion brought in me courts at We/lminjlcn There is a 
great deal of difference between a recordariy or a eertiorariy 
and a habeas corpus. In the cafe of a recordariy the proceed- 
ings are upon th^ ; and the recordari is cntrpd upon the 

roll. 
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roll, and the return af it which is the plaint, and the plain- 
tiff declares upon that, and the pai ties have day in court Yvii»tit 
upon the recordari i and fo it is of a certloraru But upon a 
habeas corpus the partk;s have no day in court, but the pro- 
ceedtRgs below are fuperfeded, and the plaintiff has liberty 
to declare againft the defendant, as in cu^odia Marefchallu 

Powell juftice. Upon a habeas oorpss the caufe is not 
removed out of the mfer ior court, fo as to be pending here, 
and confequently it cannot be pleaded to another declaration 
for the fame thing ; but when the defendant is brought herq 
bv habeas corpus^ we make him put in bail to anfwer a de- 
claration to be delivered within two terms, and if he does 
^iot^i in filch bail we grant a procedendo \ but a recordari is 
quitediflerent, for upon that the proceedings are renrtoved. 

Holt faid, that thi? drrlaration was upon the habeas cor-- 
pusj and though an ’mprifonment was added, that {a) was W Vide i Venu 
no more than the plaintiff might do. Powell kemed to think * 1 ^' w.^jon. 
it a variance, «but then he faid, it would be a declaration by 312! str. 71^ 
the bye, wh* ;h, the plaindff had by law liberty tocharge the * *77- 

defendant with, and that would juftify this declaration. 

The court gave judgment, that the defendant Ihould anfwer 
over. 

This which follows is taken out of the notes of Mr. Pen- 
geUy^ who was counfel with the defendant upon the de- 
murrer. 

By Holt and the court it was refolved, that the defendant 
(hoiild anfwer over. F .t this declaration be in pur- 
fuance of the firft corpus, and the plaintiff may declare 

on an iinprifonment, and when the defendant is in cuftody, 
the plaintiff may declare againft him for any matter, and the 
variance of the damages is allowable, and is the courfe of 
the court. But indeed in that cafe the 4 >ail cannot be 
charged. A habeas corpus does not rerpoVe the'plaint, but 
it is only certified, and the proceedings bdpw are by this 
writ fufpended, and there is no proceeding liere upon thkt 
plaint. But the plaintiff declares againft the defendant de 
novo as a privileged fon in Mar^halli, and there 

is no day given to the plrJ.nri# upon tfiCi return of the haheat 
corpus, as in cafe of a recordari ox fo diat the plaintiff * 
is not in court r .v ■ 

But it is a quaere, if there ba not a penciii^i for if 

he efcapes, it feeins the plaintiff may have /aix a^oiii 
againft the marfoal, for the defendant tomes with a charge 
upon him, which canimc be without an afidon or wri^ 

It Teems that the iherlff, Wts 

Oil the eftape vf » in«i taken \>j a bSl «r M.. 

ittt 
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tathdoxt the ftatiite that iiitrotluced the ac etiams, and that 
this anfwcrs M.r. Pengell/s 

Regina verf. Harman. 

\ 

;f a ftatiJte im- HE tlcfcndant indiilrtj *?pon the 9 to Will 
j^Lsap-ciinmy prevcntiiia; itnhcvvJement of the queen’s 


pinahy upon apy 


queen S 

in: whoihiilJ ft'MTS, upt'h the ciauie, that perfon or peribns, in 

hi- indirtfd wliofe cuiiody, poffeflion op fuch goods or H-orc3 


cor.viiit’d ci’a 

that (lauite pro- aforcf -.id ; and fuch perfoii or perfon?, who lhall conceal 


iTurked as ai'oref.tid fhall be fount*, not being eiVjplo)ed as 

) lhall conceal 
being inditfled 


HMUer which 

uioren-.Ki ; 

Ihjbirs, apulbn fuch goods Or ftores, marked as aforefaid 


may hcimha-il conviclcd of fuch con^ealuicnt, or of the having fuch 
Vidc^a^^ goods, or fl ores found in his cultody, poffdBon or keeping, 


<)0T. and the 
J>at)k.s thcr« 
pitul. 


l]i..i! forfeit fuch goods, and the fuin of 200/. together with 
coils, i 3 c, the one moiety to his majeily, and the other to 
the informer. And the irulicrmcat fet forth, that the de- 
fendant after the 24th cf June^ 1698, viz. fuch a day, ad^ 
tioic VC I ad aliquod Umfus anted vel pejlca non exijicns pador^ 
jlnpdicc 'A ftonii acior, ctWiprhieipalihjs officiariU^el cQmmiJjion^ 
ariis claijis^ Angluc WAx y^/hf hmhardaruniy AngUce ordnance, 
dittuc do?ninnc reginuc^jeu vidualariie^ AngUee tdulua!- 
Iei>, pro i(Jh didac dominac reginae^ ncqne negotiator cxijlt ns ad 
ivdc per aliqucm ialem padorew^ C 5 \. a? before, apitd B, prac^ 
didnrn hahuit in cnjhdui^ Anglicc cufteJy, pojjcjjione ci aijfodia 
was not Aiiglice keeping, quatitor^ lAc. fiparaiicer unprelfat. 

Anglicc marked, cion figm vocaU the broad arrow, cxijlunte 
iijnjon f'gno cum quo res bellicojae et navalcs didae donnnae reginae ad^ 
. j.. m.i . (• aniea ujualiter imprejjhtac fucre-i ct adhuc Iruprcjla-^ 

lac juniy /lag lice marked, contra forniam jlatuti in hujufmodi 
i’.avfiK'n com- rnipsr ediliy d provifi ; quodque praedid, quatuor^ Uc.Jlc 
mit.ca praejeriur^ Imbrcjlat. adtunc et ibidem invent, ftierc in cuf- 

iotii.2 cl pnfjrjjinne of tlic defendant, the defendant adUinc 'non 
cxtjhntt negotiatore^ ut praef ertur sprout per Jiatutxm pracdic^ 
iu 7 n in hi.] uj modi cafii : dltt^m et provifuin rejquiritur-^ trtdl.ninu^ 
lionem praedidarum rerum bellicofarum et navalium dictae do-- 
vilnae rcghiae m contra paccm didae dominae reginae-^ coronain^ 
et dignitatem fuas-i tsfr. Two exceptions were taken to this 
Ajudgmcmcan- indi in ar reft of Judgment; Firft, That no indid- 

not t)c j'ivcn for ment lay, becaufe it was a new offence, and a particular 
penalty infhdtcd of forfeitur-e of the goods and 200/, 
wi.icrciucrr.ut. in the a£i But this exception is contrary to the 

^ Cro 6'- words of the ad, and was over-ruled by the chief juf- 
2 R?iu,m"s47. becaufc the forfeiture acerrues by the convidtion in 
1 Mod, 2. an indiifmenc for the oflFence* The lecond exception was, 
that the indictment did not conclude contra formam JlatuBu 

Ifa flauite ?.uthonzes an indiflment againft any one notbemg a contrail or, up<^n whom ftores 
fhoidd be found, an )ndi*f tmenc that the defendant -ngt being a contractor had ftores in his podef-^ 
jlion centra ibrmam i'tati: li, Arc, and that the faid ftorcs were found upon him, he not being a con- 
tra<SU)r ashy the ftatiite is required, i$ bad bccaufc It does not apply the words contra Ibrmam 
llatmi tp the finding of th? toes upon him, 


An indiflrncnt 
(ot a nrur-.T 
\^!jjcl3 w; 
fUi e/Terc 
t(;njnjo 

bu 

by ilanuo. 
to Ci-rriiit jt to 
i’avt- itt'.n o»rr 
mittcd <;ontra 
ioriMAbi ItatMti. 
R, 

3-.-. pt. 5. 
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Ana it was faid for the dIcfenJant, that where an offeirce is ReciNA 
created by adl of pariiamentj you muft delqfibc fadt fo hahma*. 
io the indidfmcntj as it may appear to be within the ffatutcj- 
iinciyou muft alio conclude your indiciment .covtra fcrfnum 
/latuti i for it is your concluding theindi£tmc>U in that man- 
ner, that declares your piocec'ding for the ofFence. to be 
upon the ftatute ; and where thatls wanting, the indictment 
Lsaii indid^ment at common law, and tlnit in this calc muft 
be ill j becaufe a man may come l?o the [>oficfrion of fuch 
goods by bailment, and then the having ,them found in one’s 
cuftody is mo crime at coiiuivon law, but only ’bccaufe it is 
made fuch by acf of parliament : and this is an cflential 
furn». It was infitfted for the queen, timt thc erntrafor-^ 
mam, Jiatuti^ and the non cxifiente negotiator front perjiaintutn 
•praedidlum in hujvfmodi cofu cditum et provifum. r^qidnhir^ 
which concluded the two fadts, that were cl'.nrgcLl in the 
indictment, woiild fupply the want of the coniut //V/- 

iuti in the conclulion of the indictment. But to this it was 
anfwered for the defendant, ^that in cafe the firft fact was 
that which was made criminal by the adt of parliametil, that 
would have been well-; whicn the chief juftice agreed, fay- 
ing that the reft would be furplufigc, a:id would not hurt ; 
but that it was the goods being found in the .deilndant’s 
cuftody, which was the offence, and not the having the 
goods in his cuftody \ for though he had fuch goods in his 
cuftody, yet if they were not found in his cuftody, that 
was no oftcnce and therefore it was the latter part of the 
ijididlment that contained the offence, which the chief juf- 
tice agreed alfo*; and that not being concluded contra for mam 
was ill. 

P<?uv// juftice. In all cafes’ of indi6lments for offences 
againft a ftatute, the indi<3:mcnt muft conclude contra for>^ 
mam flat uti,^ which all the co^j^rt agreed, and ordered the 
fojiea to ftay till it was liartbei movc^l. 

■ Regina verf. Paty et alios. 

5 . C. Salic. 503. 

p/iTT and four other? were committed by the fpeakcr The king’s 
of the houfe of commona, by ;^/irtue of an order of hvnch cannot 
that houfe ; and upon z haieas corpus to bring them before a nvjn 

this court, the warrant was returned, which follows in bacc 
verba: Martis 5 dieDecemhrh X704- By virtue of an (^dcr the ipeakcr of 
of the houfe of cx>vamogi% of England in parliament aflcmblcd the houfe of 
this day made, tbefe are to require you forthwith upon bK^Jcirof 
fight hereof to receive into your louftody the body of John kge. s, c. iV, 

, I ' - , 256. R.acc. 

I Wilf. j59.3Wnf.t88. B1..7'54. Vide4ltMl. tj, i-. AnteiS. i St. Tr 89. i St.’fr.diy 
'•20. 3St. Tr. ?oS. 7S:. Tr. 437. Junius April i a, 1771. 2 Hawk. c. 1 5. f. 73, yi, 74. 

Tho’ the party was not a member of the houfe. 

And the breach of privilege was committed out of the houfe. R. acc. 3 Wilf. i SS. Bl. 754. 

And tho’ the breach of privilege appe^a upon the warrant to have been merely bringing an aaion. 

TIk fpeaker’s warrant need not acc, 3 Waf, 1 8S, y 54. 

And may direa that they lhaU rem Win cuRody umil they fhall b: difisliarged by due courfe of 
Haw, Vide ante 1,00, 851. * 



iro6 

•V 

pATV* 


(a) Vide COj. 
Xitt. ^1. b. 

4 In A. 17. ante 
^ 44 * 

The king’s 
bench cannot 
judge of tile pri- 
vileges of the 
boufe of C€>ni- 
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P^fty^ who, as it'appears to houTe of comn>ons, i!s guilty 
of comtnaicing -.^and profeeuting an at common law 

the Jate conftabjes of Jppfiury^ fbr not allowing his 
vote in the election of to ferve m parliament, con^ 

^rary to the deeWation, in high coi^tempt of the jurifdic^n 
tion, and in breach of t^c known privileges of this houfe } 
^id him Jn (afe cuftody to keep, during the pleafure of the 
faid houfe of commons ; for which this (hall be your war-? 
fant. Givcn’undej|- my hand this fifth qf Becen^er anno Do^ 
mini 1704. Tp the keeper of her majefty’s ga6l of. Aw;- 
gate^ or his deputy. The warrant was fighed I{obert Har^ 
fey. This fnihas 0rpu$ was moved for on the laft Monday\y\xt 
phe in thp term, and the court granted the writ returnable 
the Saturday after. Some perfons thought the return too 
long, and the court were much preffed to mak® it fhortet jj 
hut the court would not^ but laid, that in a cafe of this con- 
fequence^. they ought tp giye the parties concerned time to 
confider what return to make, and if there were any delay, 
the partied were the caufc pf it themfelves, by not moving 
Jfooner, The defendants were brought up upon the Satur^ 
^ay^ and Mr, Mount agup, Mr. PagOj Mr, Lechmere^ and 
Mr. DmUny, atgued that they ought to be difeharged. I 
was not prefent at the argument, There were no counfel 
to maintain the commitment. The court put off delivering 
their ppiniPn till Monday^ which was the laft day pf the 
term, and then all feriatim delivered their opinions, I did 
not hear very xyell, but the fubftanpe of wh^t faid, as I 
apprehended, wjs to the following effc(ft, 

G^«/</juftice, The prifoners ought to he rem^ded. He 
fiid, that this was the firft ^beqs carpus thsit was ever 
brought by perfops committed by the houfe of commons,^ 
that he eve^r heard or read of; and therefore no fuch writ 
having ever been brought beforcj^ tl^at (a) is an argument^ 
that no fuch writ lies. He faid, if this had been a return 
of a commitment by an inferior court, it had been naught, 
becaufe it did npt (et out a fuffleient caufe of commitment: 
but this return being of a commitment by the hoiife of com- 
mons, which is fuperior to this court, it is not reverfible 
for form. And that anfwers the objeftions tp the form of 
the commitment. We cannot jttdgc of the p.riyUegcs of 
the houfe of commons^ but they are to debate them among 
themfelves. He faid, was ob/e^^^ that by M<fi\ Chart, 
c. 29. no man oqght m betaken or impriibncd but by th® 
law of the land, But that the tp tl^is was, that there 
were feveral laws in this kingdom, among which was the 
kx parliamcntl^ which kw, as it is feid in the ^ In/i. i%. ah 
amnibtis eji qtiaermda^ a muhis i^mrata^ a faults cognita \ and 
that is was uncertain, that thofe words in the ftatute of 
Mag* Chart, were to be reftrained to the common law. He 
kid, the parliament had lawsi||i cuftoms peculiar to itfclf, 
pnd thk v/as declared i^^W^cundum legem parliamenti 5 
that 1^1 fudges ought ^o% to give any ^nl^er to queftions 

propole4 
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propofed to them about matters of ^privilege, becaufe the 
privileges of parliament arc not to be determined by the 
common law. He faiJ, there had been an obj^Aion made, 
that this warrant was only figncd by the fpe^ker^ But he 
faid, that was the way the hcAife of commonf acted. As to 
the pbjedlion, that ir this proceeding here were not allowed, 
it would make the people of England bondmen ; I «fwer, 
that ibis commitment is a puniihment ufed by .them, 
and that it determines with the feffions. He laid, there 
was no difference between dlls and my lord Shafuf^ 
iurfs cafe, i Mod, 144. This was the firft inttance of a 
habeas corpus granted upon a commitment by the houfe of 
lords. That according to that cafe, if the return bad been 
general, without exprefling what the particular matter of 
contempt was, it had been good ; and though here the fpc-. 
cial matter was exprelfed, that would not alter the cafe, 
bjeaufe this court had nothing to do with it, nor could 
gainftty the houfe of commons. That the houfe of com- 
mons were to be intrufted with the liberty of the people, 
and that nobody could fuppofe they would make any inva- 
lions upon it. 7 'he judgment in the cafe of Sir yoh 7 t Elliot^ 

7 St, Tr. 242. was reverfed in the houfe of lords, becaufe ^mfor^Czx, j, 
matters tranfadfed in parliament are only cognizable there, 

And fo it appears by Prynnds Animad, on 4 hi/l, IZ, He 
faid, the houfe of commons were the reprefen tatlves of the 
people, and concluded, that no habeas corpus would lie, 

Pwj/j juftice, I am jof the fame opinion. He faid, ho 
would confider the objeftions that had been made to the ^ 

return and give an anfwer to them } not that be thought 
they had jurifdiflion of the caufe, but that the commitment 
might not be taken fo totally naught, as it had been repre- 
fen ted to be, He faid, it had been oWefted, that this cafe 
differs from my lord Shaftejburf% cale, becaufe that was a 
commitment by order of the houfe of lords, this only by the 
fpeaker’s warrant. To that he anfwered, that this war- 
rant, as was recited in the warrant, was by order of the 
houfb of commons, The fecond objeftion was, .that the 
warrant was not under feal^ and 2 Jfifl. 52, is that war- 
rants of commitment muft be in writing under hand and 
fcal. But to this I anfwer, that the houfe of commons is a Commitment by 
court j and fo my lord Coke fays, in his 4 Inji, 28. 23. and » court need not 
commitments by a court need not be under hand and feal. 

And befides, the eonfuetudo parli^menti will juftify this com- 
mitment. Thirdly, this coft, is objefted to differ from my 
lord Shafuflmry\ cafe, beoanfe (4) b® was a member of the {a) vide ante 
houfe of lords. But if this objefnon would take place, it 
would deftrqy all their power ,of Cothmitting for breach of 
privilege, for thefe are moft commonly hy perfohs not of 
the houfe* Fourthly, this commitment is &r a matter done 
out of the houfe. That mvAk rec^vc thefap?c atilwer with 
tbelaft, that fo are moft breaches of 
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it is that the commitment is, during the pleafure 

of the houfc of commons, whereas it ought to be, till they 
lliaU be difeharged by due courfe of law* . To this I anfwer, 
that this commitment is more favourable tor the prifoner, 
and more for his benefit, thfm-a commitment for a certain 
lime ; for this commitment determines with the felEon, and 
^ it leaves the houfe a power to difeharge the prifoners upon 
their fubmilTion. Bcfides, this is agreeable to the conltant 
forms of commitments by the houfe of commons j and it is 
agreeable to our commitments here, which are implied to 
be (hiring the pleafure of the court# And though the houfe 
<,f commons exprefs that in their commitments, yet that is 
only exprefling what we Imply. ^Sixthly, the caufe of com- 
mitment is for bringing an adfion at common law, and 
/hail the commons hinder ii man from proceeding at law ? 
jNow in general fpeaking, that is the only ufe of privilege; 
and the meaning of privilege is, that it is a privilege ugainft 
the courfe of law: furh is the ))rivilcge of members i'.g.nnR 
fiiits at law to be brought againft them. This obj d ion 
has been farthei enforced by remembring the re^olut^■)'l^ in 
the cafe of y/yMy and IVhiU\ ante 938. where it was deter- 
mined by the houfe of ic^rds, that an aclion would lie againfl 
the (’on(hd)les Ay Ujlury for rdiiHug a man his vote at an 

election of members to ferve in parliiuneiil. But in anfwer 
to that, this does not appear us to be the fame cafe. 
'The parlies ai^ dificrent, and it may be the cafes may be 
differenv all thefc prifoners may have been guilty of a 
breach of privilege. If all comnutments for contemjns, 
even ijiofc by this court, fhould come to be feanned^ they 
would not hold watci. Our warrants here in fuch cafes are 
flixat, as for a contempt, or for a contempt in Inch a caufe. 
So in chancery the commitments for contempts are for a 
contcnipt in not fully anfwering, ISc, and would not this 
commitment be fufficient ? If a commitment be for a con- 
tempt in not paying money according |o an order of court, 
without reciting the order, yetjfuch a commitment is good. 
'IT.e houfe of commons is a great court, and all things "done 
by them arc to be intended to have been rite a£ia^ and the 
matter need not be fo (pecially recited in their war- 
rants ; by the fame reafon- as we commit people by a 
rule of court of two lines, and fuch commitments are held 
good, becaufe it is to be intended, that we underftand 
,what we do. Seventhly, it is objefted, that by Mag» 
Chart, r. 2Q. no man ought to be taken or imprifoned,’" 
but by the luw of the land. But to this I anfwer, that lex 
terreie is not confined to the-fommon law, but takes in all the 
< other laws, vvhich are in force in this realm ; as the civil and 
canon law, fSc, and among the reft, the lex farliamenti. By 
the 28 EA 3. c. 3, there the words lex terrae^ which are ufed 
Mag. Char, are explained by the words, due procefs of law; 
a.ud the meaning of the ftitute that all commitments muli 

be 
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be by a legal authority. Ami the law of parliament is as 
much a law as any ; nay, if there be any fuperiority, this is p 
a fiiperic^r law. * 

He faid, there were two things, which were moft ma- 
terially objected, Firft, that this court, which is the fu- 
preme ordinary court of law, and has a very ample autho- 
rity, authority to difeharge a man committed per mandatum 
domhu reph^ has a fortiori authority to do it where the com- 
mitmetu is by fubjefts. But the inftance put is of no 
weight, bccaulc fuch a commitment is not good, p'or the 
king is to ad by his ofHcers, and when the king fat here, it 
was only pro poinpa \ but (a) the judgt'.-n gave the rule. As (a) Acc, 3 BJ. 
it is, one of the gnev.uiccs nietitioned u\ the petition of 4** ^ 
right, 3 Qir. r. that men were dv tained in prifon by the 
king’s f[)ecial command. A commitment by -a court is of 
greater auth<;j Jty tlrm a ccminitrncnt by the king hi per- 
fon, and is accounted in law a comn itment by "the king. 

So where fom-' ftatuccs fiy the offenders iBall be fined at the 
king’s pleafme, that pkafure mull be declared in the courts 
proper for the conufance of the ofFcnces. The fcconci oh^ 
jedion is, that if this court cannot judge of the commit- 
ments of thehoiife of commons, and i'uch a commitment as 
this is good, they may ftop the whole courfe of law, and 
take upon them a defpotic power. But this is a very fo- 
reign fuppofition, and what ought not to be faid by any 
EngUjhmafu The houfc of commons are a great branch of 
the conflitution, and are chofe by ourfelvcs, and are our 
truftecs; and it cannot be fuppofed, nor ought to be pre- 1 

fumed, that they will exceed their bounds, or do. any liiinn* 
amifs. It does not appear to us, what thefe aftions wei\^ 
and the houfe of commons liave examined into that^ and 
we kiKJWs they have a jurifdi^ion with relation to breaches 
of privileges, and contempts done to them, and the right c»f 
perfons to vote for members of parliament; and we muff 
take it, that what they have done is warranted by that their 
jurifdidion, and is wtII done. He fiiid this was a commit- 
ment in execution, and not pro fedvu cujiodla. He faid, the 
court were to determine the boiiinis of jtirildiftion, as 
they do the bounds of parities, by ufage; that of the 
fide of the houfe of commons, there was immemorial 
ufage : and that he expected fonie precedents would liavc 
brought to Aicw, that this court might inquire into the pro- 
ceedings of the houfc of commons, and difeharoe j>erfons 
committed by them j but that the counfcl for the prifoners 
had not bioiight one precedent, nor one book erfe, nor one 
opinion in print, to warrant any fuch power in this court: 
and that non-ufer in this cafe was a very gi eat argiimi nt, that 
the court had no fuch power. But he faid, the reafon why 
there were no precedents of that kind was very obvious, 
viz. that it would be unreafonable to put the judges upon 
determining the privileges of thehoufeof commons, of which 
privileges they have no account, nor any fobtftc^s in their 

books ; 
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Regina books : that the houfe of commons have the records of 
Pa^y them, and as occafion requires, fearch them to find them: 

that the judges cannot refort to thofe records, and 
therefore it is indeed impoffible for them to judge matters of 
privilep. And my lord Coke in his 4 Ir^»fbL 154 fays, 
that it is lex ab omnibus quaerenda, a multh ignorata^ a paucis 
cognita.^ He faid, my lord Shafiejhury*^ cafe was the only 
caie wherever a habeas corpus was brought upon a conjimit- 
ment by either houfe of parliament ; but that he could not 
fay a habeas corpus would not lie, becauft, till the return of 
the habeas corpus^ the Caufe of commitment does not appear $ 
and it is one of the greateft privilei^es of the fubje£l to have 
the caufe of his iinprifonment inquired into in this court : 
but when it appears to be a commitment by the houfe of 
commons, he mull J>e remanded. The judges in my lord 
Shaftcjbury*% cafe went UiK)n their having no jurifdi£tion in 
the caufe. 

P<3wr//juftice of the fame opinion. He faid, he had had but 
a Ihort time to confiderof a caufe of this confequence: that 
it was the firft caufe of this nature, that had ever been before 
this court; for my lord Shaftejiury^s cafe differed, becaufe he 
wr^*^ member of I he houfe of peers, and they might have o- 
tber powers (»v'T their own members, than they had over their 
fcllow-fubjedts without doors. He faid, the court could 
not judge of the return; Firll, becaufe they were commit- 
ted by ruiothcr law, and confequently wc cannot difeharge 
them by that law, by which they weie not committed. There 
is a lex par It amenity for the common law is not the only law in 
this kingdom; atid, the houfe of commons do not commit 
men by the common law, but by the law of parliament, 
Conficicr tlie judicature of parliament. The houfe of lords 
have a power of judicature by the common law upon writs 
acc. ame ^p error, but {a) they cannot proceed originally in ^ariy 
caufe. But they proceed too in another manner iii cafe of 
their own privileges, and therein the judges do not affift, 
they do upon writs of error; and their proceeding in that 
cafe is by the kx parliamenti. So the commons have alfb 
a power of judicature, and fo Inji. 23. but that is not 
by the common law, but by the law of parliament, to deter- 
mine their own privilege^ and it is by this laW that thefe 
perfons are committed, w faid, this court might judge of 
privilege, but not contrary to the judgment of the houfe of 
comipons, which yet we mull do in this cafe, if wc dif- 
eharge the prifoners from their imprifohment, which is the 
only judgment the houfe of coibmons can give, upon their 
determination, that thefe perfons have been guilty of a 
breach of their privileges. This is drawing the plea ad 
altud exameny and yet the houfe of commons are the fupremo 
judges of their own privileges. This court judges of pri- 
vileges only incidentally, andfo they did in Btnyonh cafe, 
ciu Carth, 137. I Show. 199, and in the cafe of AJhhy verf. 
Wbiih o^te 938 i for when an aSion is brought in thiscourt> 

judg. 
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judgment muft be given one way or other. \ So they do in 

ccclefiaftical matters, when a queftion of that nature arifes 

in an aftlon brought before thciii 5 as in. the cafe of the 

Quaker’s marriage depending in thectiinnton pleas j but their 

judgment will not bind the ecclefiaftical court. And 

therefore, if fuch a marriage ftiould be adjudged at 

law to be a good marriage, and yet a^pvafds the 

parties ftiould be cited into the ecclelkftiw'coprt for 

living in fornication, and excommunicated^ ahd taken up- The con:imort 

on the capias excorrimunicaturHy this court could not difcbarge pleas d.tei min- 

them upon a habeas corpus. So here, the court of parliament 

he faid was a fuperior court to this court, and though 

the king’s bench have a power to prevent excefles of ecciefiaiicai 

jurifdi£lion in courts, ye^ they cannot prevent fuch exeef- 

fes in parliament, becaufe that is a fuperior court to them, 

and a prohibition was never moved fpr to the parliament. If them, thi.s court 

the houfe of lords ftiould take upon them to determine free- cannot difehar^* 

holds, this court could not prohibit them, thelfe are writs 

in the Regtjler ad regia jura conferveinday which may be fent 

to the ecclefiaftical , court, but they cannot go to the houfe , 

of lords, ll^ere was a cafe lately, wherein the lords 


made an order originally in a caufe, but the parties grieved 
could not have come here for relief. So Skinner^s cafe was 


brought originally in the houfe of lords, and this court 
could not have helped them. He cited 4 /«/?. 50, 51, and 
Co. 63, 64. that the privilege, order, or cultom of 
parliament, either of the upper houfe, or houfe of commons, 
belongs to the determination or dccifion only of the 
court of parlian;au ; the judges being afeed by the lords ^*^”*^* *** 
concerning privilege of parliament, anfwered, that they sce Prynn’^4 
ought not to anfwer to this .queftion, tor it hath not lull. 16. 
been ufed aforetime, that the judges ftiould in any wife 
determine the privilege of this high court of parliament ; for 
itis fo high and mighty in its nature, that it may make laws, 
and that what is law, it may make rrolaw^ and the deter- 
mination and knov/ledge of that privilege belongeth to the 
lords of parliament, and not 10 the judges. The privilege in 
queftion in that cafe was . conceding the fpeaker of the 
houfe of commons being taken in execution. J>;»t if they 
ftiould difeharge thefe perfons, that arc committed by the 
houfe of commons for a breach of privilege, this would be 
to take upon themfelvcs direiEHy to judge of the privileges of 
parliament. This want of jurifdi<aion in the court c 11 r(^ all 
thcL faults in the commitment; though if that w^ere to bd de- 
bated, there ought to be. a differei^ taken between a com- 
mitment for a crime^ and for a contempt* And as to that 
©bjeftion to the warrant, that it was to detain the prifoners 
during the pleafure of the houfe of commons, that he laid ^ 
was the conftant form of warr^hts fey the houfe.. Itis oh- 
jeaed, that in bringing thefe aittom the prifoners have 
done nothing but what the Jords have adjqd^ed they* may 
do, and the houfe of lords is the fupreme judicature of the 
"^kingdom. As to that, he faid, that if this commitment 
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were for that reafon an excefs of jurifdiilion, that court 
could not remedy it, but it ought to be remedied by confe-» 
rence, and that was the proper remedy, where the parlia- 
ment afTumes an e^xce/live jurifdiclion : that where the 
lords in Skinner*?, cafe liffumed an original jurifdi£tion, upon 
a conference the lords were latisficd and receded. Upon 
conference^, the reafons upon which the houfe^ a(St will ap- 
pear, and tr the commons have no reafon for what they 
do, it is to be prefumed they will never be chofen again y 
and if the lords are in the wiong, the other houfe will not 
reft till all is fet right again. In my lord Shaftejbury*? cafe 
the judges were all of opinion, that the caufc of commit- 
ment was not cxaiTMnable here, which is an authority in point 
that we have nothing to do with this cafe. As to the prifo- 
ners rot being members, there are many inflances that the 
commons cannot commit perfons not members of the houfe y 
and there are many inllanccs of fuch commitments in 4 
lvj}> 23. "*^0 in Perrer’*? cafe in Dier the'fherifFwas 
committed for detaining a member of parliament in exe- 
cution, . And though, as Idootc 57, is, a man in execution 
cannot have privilege of parliament, and fo the execution 
was good, yet it was irregularly executed. But befides, 
the houfe of commons having a power to examine matters 
of privilege, muft alfo of confcquence have a power topu- 
nifh the breach of it. As. for my lord Danhy*? cafe, he was 
imder a criminal profecution by way of impeachment, and 
upon that was committed, and lay four months in gaol^ 
and fpr that reafon was bailed y and the houfe was not then 
fitting. He faid, the houfe of commons had the power 
to determine ele6iion, and that any voices given, or ar^ 
cleifion before the precept read and publifhed, are void, as 
my lord Coke fays, 4 Iriff* 49. fecundum legem ct confu'ctt(dinnn 
parHanuntu 'There have been many ftatutes made relating 
ro thefe matters, and fo far they are fubjedi: to the cpmmon 
law, but no farther. 

Holt chief juftice faid, that the legality of the cornmit- 
nicnt dejK'nded upon the vote recited in the warrant ; and 
Ujy his part b.e thought the prifoners ought to be difeharged^ 
though in this his opinion he was fo unfortunate as to go 
contrary to the act of the houfe of commons, and Hhe opi- 
nion of all the reft of the judges of £??^/4!7;?^^whofe affiftance 
they had deiired, and there had been a meeting for that pur- 
He fud, that this was not fuch art imprifonment as 
the freemen of England oughtto be bound by 5 for that this, 
which v.as only doing a legal aift, could not be made illegal 
by the vote of the houfe of commons ; for that neither houfe 
of parlj;imcnt, nor both houfes jointly, could difpofe of the 
liberty or property of thefubjefi; for to this purpofc the 
queen muft join: and that it was in the ncceftlty of 
their feveral concurrences to fuch adls, that the great fccu- 
rity of the liberty of the fubjeit confifted. He faid, that the 
flrJl: itiatter, which was laid as a breach of privilege, was 
none; and tQ that purpofe he cited Binycn*^ cafe, where in 
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an affumpfit the defendant pleaded the ftatute of limitationSj Repina 
and’ the plaintiff replied, that the defendant was a parlia- 
meiit man, and the pica was over-ruled, bccaufc one 
{a) might file an original againlf a parliament man, 
continue it down, wnhout breach of privilege. And that 
it fliould be fo is of abfolute necefljty, in ordci* to lave the 
ftatute of limitations i for otherwife:. as is held> in that cafe 
in I Lev* i r l, that cafe not being provided for *£y an ex- 
ception, the plaintiff would be barred of his adtion, not- 
withftanding that he could not file an original. So a man 
whilft mernber of parliament may alien his eftate by fine 
with proclamations, and a perfon that has right may be 
nccefixtated to commence an action to fave the bar that 
would incur againft him by the ftatute of 4 Hen, 7. So 
one may commence an aeftion againft a member of parlia- 
ment, that is executory and confcquently the commencing 
an a6iion againft the conftables of Aylejbury is no breach 
of privilege. As to profccuting the action, which was the 
fecond matter; he faid, it was uncertain what fort of pro- id matter, 
fccuting they meant. For prorecutii% might be only con- 
tinuing the origitnil, which as was faid before, would be no 
breach of privilege, tfiou^ taking out a capias-^ or a dijirin^ 
gas would. The third thing is, the perfons the adlion is matter, 
brought againft, viz. the conftables of Aylejhury ; now 
it does not appear, that. the conftables of Aylrjlniry have any 
privilege, and if they have any, it ought to have been fet 
out, becaufc qua conftables of Aylejbury.^ they have no more 
privilege than the conftables of St, Martinis in the Fields, 

The fourth matter, he faid, was for bringing an atftion 4tH matter, 
at common law for not allowii]g his vote in the elc<i;tic>n of 
members to ferve (a) In parliament. JsTow to bring an acfiori 
againft a perfon, who is not privileged, he faid was no 
offence, though no a£tion .would lie in this cafe, or though 
the matter upon which the aftion was grounded was falle* 

And fois 2 R. 3. p. 9. And if a peer b^e charged with any 
falfe and fcandulous matter, yet if it be by way of action, 
he ( c) cannot have fcandalum magnatunu A man who!)rinL s (‘) 
an adfion againft another, who is not a privileged perfon, 
is not to have his a<ftion ftopped, efpeeially if he has a good 
caufe of action, which that the pkiintiffs^un this cafe have, 
appears by the reverfal of the judgment this ceurt in dorm 
procerurn lnth^c'eSt AJhby vct^. White, And this aiftit^n, 
which was brought in this cafe, appears by the defcriptioii 
of itjn the vote of the houfe of commons, to be for the 
fame caufe of atHon that that was. I will fuppofc, that the 
bringing fuch actions was declared by the houfe of com- 
mons to be a breach of their privilege; but that decla- 
ration will not make that a breach of privilege that was ’ 
not fo before. But if they have any fuch privilege, they 
ought to fliew precedents of it. 'Fhe privileges <k the 
houfe of commons arc well known, and arc founded upon 
the law of the land, and- are nothing but the law.. As we 

' « H'efaW, whfp muWpriclry of fuitfs arofe, cQfU were eWen tQ icter men from vexatious fuUc 

at. *3 H. 8, c. 15, Nore to the jdJEdition, 
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Rcottf A all know they have no pirivilege in cafes of breaches («) of th« 

pATVe peace* Ana if they declare themfelves to have privilegcB^ 
which they have no legal claim to, the people of Engmnd 
will not DC eftoppe^ .bv th^t declaration* This privilege 
of theirs concerns the Jiberty of the people In a high degree, 
by fubje< 9 :iiig them to imprifonment for the infringement 
of theih, whjch is what the people cannot be fubjedted 'to 
without an aAof parliament* As to what Was faid, that 
the houfe of commons are judges of their own privileges, he 
faid, they were fo, when it comes Wfore them* , And as 
to the inftances cited, where the judges have been cautious 
in giving any an(wcr in parliament in matters of privilege 
of parliament ; he faid, the reafon of that was, becaufe the 
members know probably their own privileges better than 
, the judges. But when a matter of privilege comes in quef-^ 

tion in IVeJimtnJier-haU^ the judges muft determine it, as 
they did in Binyon\ cafe. Suppofe thefe aftions againft the 
conftables of AyUJbury had gone on, and the defendants had 
pleaded this privilege ^ wc muft have determined, whether 
there were any fuch pi^vilege or no* (b) And we may as well 
determine it ppon the return of this habios corpus.^ for the 
defendants are here in a proper #urie of law, and the mat-* 
ter appears to us upon record as well this way, as if it were 
pleaded to an a<Elion. We muft take notice of the lex par^ 
iiamenti: my lord Coke^ in his i /«/?• Ii. enumerates the 
feyeral laws that, are within this realm, and the lex parlia-* 
tnenti is one of them, and the lex parliamenti is the law of 
the land* As to what my lord Coke fays in the fame place, 
that the lex parliamenti eft a multis ignorata^ that is, be- 
caufe they will not apply themfelves to underftand it* He 
gave a great encomium of lord Clarendon^ and cited a 
paflage out of his hiftory, relating to the famedoftrine with 
this, that was then fet up, that the hbufe of commons were 
the onlyjudges of their own privileges, and therefore what- 
ever they faid was their privilege, was fuch: it is in his firft 
ptart, fol 310, and is very applicable to the prefent 
cafe, but too long to be tranferibed. He faid, he would 
cite a greater author than he, king Charles the Firft, in bis 
anfwer to the declaration and votes of the two houfes con- 
cerning Hull-, i part, 400, and^ RufimoriVs CoU 

leSiions Vol. 3. 730, 731, wherein, among other 

things ^ he very well knew the great and unlimited 
power "of a parliament, |>ut he knew as wd4 it was only in 
that fenfe, as he was a pm of ftmt parliament; without hint 
and againft his confent the votes of either or both houfes 
together mirfl not, could nofe Ibofuld not, (if he could help 
it, for his fubjed^s &ke aS; weH as his own) forbid any 
' thing that was enjoined by law, or ei^cin any thing 

(i?) He the h the «id comprehends all the bw of the hpA ^ the admiralty 

law and others are fpectes of thia arand lav; } tb i& the /or parlutmtHti ; and iif it be, the Judges either 
do or ought to know what it is* NoCv vo the ^d Edition 

[h) He faid, ‘m to the high contempt of the junfdidkion Of thehdufe of commons, neither houfa 
can hold plea in any adlibn. not the houfe of lords originally, therefore how can they Iravc any 
JrrvmEsnlisqf'ildd, Kvts IW the 3d Edition# 

that 
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that was forbidden by the law* And the chief jullice ^^^cjna 
faid, if the votes of both houfcs could not make a In by 
parity of reafon they could not declare law. That the 
bringing this adlion is no breach of the privilege of the 
houfe of commons, appear*? by the judgment in tlie cafe of 
JJhhy and fFhite^ in the argument of which cafe before the 
houfe of lords, this argument of the privilege of the houfe 
of commons was iufmed on. Bcfides if the bringing this 
ailion was a breach of the privilege of the houfe of com- 
mons, why was not J/hhy committed, when he firft brought 
the adion j but the fuffering him to go on with his adion is 
art argument, that this pretence of privilege is a new thing* 

AJhby recovered in his adion, and thefe men have followed 
his fteps, and yet they are heie faid to have aded in breach 
of the privilege of the houfe of Commons. I fhall fay no- 
thing to the calc of Ajhhy and JFhzte^ bccaufe the rcafons 
upon which that judgment was given are printed. 
the bringing thi*? adion is faid to be ii» high contempt of 
the juriltlidion of the houfe of commons ; but that he faid 
could not be, bccaufe neither houfe of parliament could 
hold plea in any adion ; and bcfides, the defendants might 
wave their privilege. He faid, he made no queftion of the 
power of the houfe of commons to commit 5 they might 
commit any man for offering an affront to a member, or 
for a breach of privilege \ nay, they might commit for a 
crime, becaufc they might impcacli. He faid my lord Shaftef^ 
bury\ cafe differed from this, becaufc the commitment there 
was for a contempt done in the houfe. He faid, the caufe 
of the piifoneis commitment being expreffed in the warrant, 
excluded any intendment, that they might be committed for 
any other caufc, than that eXpreUed in the warrant. Ho 
faid, both houfes of parliament were bound by the lavi' of 
the land, and in thcii adions' were obliged to'puifue it* lie 
cited mv loid Banbury''^ cafe, arte 10, which was thus : 

My lord Banhwy was indided of muider by the name of 
Chajles Knollys^ Jtfq r £ind he' pleaded in abatement, that by 
ietters patent king Charles 1. created his grandfather eail of 
Banbury^ and fo ihewed the defeent to him, and prayed 
judgment of the indidmeni, becaufc he was not named 
earl; the attorney general replied, that upon his petition 
to the houfe of lords to be tried by his peei^, the lords dif- 
mlffed his petitioii, and difallotved his peerage, CrV. And 
upon demurrer lile replication was held to be naught, and 
the pica good, and the indi<5lnient was abated ; and faid, 

(a) He faid, a houfe of commons can no more declare any thing to be law by their fefolutiontf, 
than they can make a law by themfelvea, and who (fays he) can /hew me how an houfe of cornm»>n$ 
can flop a lawful profecution ? No man has privilege agamft the law of the land. And nothing 
but an'a^of parliament cart fubje^any nMn'swrfon to impfjlbnment. Iti* true the judges do 
not interpofe m the houfe of lords in matters of prtvUege, becaufc the lo»ds arc wtU acquainted 
with that themfelvcs ; but when a queftiort regularly afifcs in the queen's bei.ch conccj ning privi- 
l< ge, there the judges mft concern themfelvcs. SUppofe the dftion had gone on without the mter- 
pofition of the houfe of commons, and the defendant had pkaded privilege to the junfdiilion of 
tlie court, and to this it had been demurred, muft not the judges /then have determined privilege ? 
from Banbury^s MS* Note to the 3d Edition. 

Voi. II, 8 b 
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that cafe woulil go a great way in this cafe. See Latch 4?, 
150. Hod^rs V. Moorj Stiles 415, Captain Streeter^ cafe, 
and Stil(>s go. 

Afar this rcftdution of the court given, the court were 
moved, that a record might be made up of the cafe : and 
upon attcndciiice of the judge<i in vacation, a form of entry 
was icttled and agreed on; winch begun with the award of 
the writ, returnable as aforefaid, and then that upon the day 
the keeper of New[(ate brought up the prifimcrs and made 
the reiiiin afea'clhKl, and then a curia advtfare till Monday^ 
and then the bringing them up asr iin, and then the follow- 
itig ejii! v ; tt ju:)er matura deliberationr per curiam hie haifta^ 
pro CO Quod v 'idcivr cm iae kicj quod cognitlo caiifcic captid^s ft 
fl'ti . JiOiiis prufiUdii yohcninis Paty uon pertinct ad curiaiji diS^lae 
domnuir rcf^inaf c^rain Itfi jy^iuci^ idco idem johemnes remitti^ 
tier pra if aiocr ik'd i ga'jcde dikac domlnac. ri'crhiae de Newgate^ 
retdianiirc in jiaixi quo fuit i mporc cuuniaiionh brevis praeditii. 

Rcpina verf. Cal line: wood. 

C' J O 

Rt'gina verj. Oanitl. 

I Nvliclincnt, that the defendant 20 A farti!^ &c. cf diverfii 
dll bus iirJea U\?n mdlc quam in die dpud., Uc. qiundam Ca-- 
mini}: Scrivener fervum et cipprentlciumcuufdam Ricardt Croft 
iHieitc ifujlc ct nequitcr movil feduxit et aUexit 600 yards of 
ccdamcmcu valoris^^i.dv houiset catnihs prarfaid Ricardi extra 
praedidlam domum rt ftVjpcm ipfius RUardi ilHcite wjujie et nc- 
quitcr caper c ct iifportaycy et quod eodem die ei diverjis dicbfdSy 
the defendant bona et catalla praedidl a a prafato Caroli 
bicrivener fervo et apprentice praefatiRiccmliCroft adtunc opud., 
b'r. iliiciteinjnjleet nequiier cepit recepit habuit^ ctad ujum fuurn 
proprinm eonvertit., bene feum praeditium Carolmn Scrivener 
fore jcrvvjn et apprenticium praefaii •Ricardi Croft.^ ad grave 
damnum ipjtus Rlcardiy ei in malinn exemplum omnium aliorumj 
tlic. Judgment was given for the defendant in this cafe, upon 
the authority of the calc ot The ^ueen v. Darnell.^ Salk. 380. 
3 Salk. 1 9 1, 6 Mod. go. 182. Holt 346, which indictment was-, 
quod tali die ct diverjis diebus^ qu'endam Carohm Scott fer-* 
vum rt npprenticium cujufflmnyofephi BiJImp extra do mum Jhop^ 
amrt jli vi/ium prardikti yfephi magijlri Jui decederc ct feipfurn 
abfentarc illicit r et injufte allexit procuravit et caufavit^i et quod 
pracditdus Johannes Daniell ad tunc ct dlvedis dichusfd c. antea^ 
iUicife irjujic ct ut quiterniruil Jrduxit ct allexit praedikJum Ca^ 
rolurn Scott 200 Carolhia hats vaiorisj de bonis ef cataHis 
praefati yofrphi extra domum et Jltopani ipfius yofephi illicite 
iniufic et nequitcr Cfil Icndini^ ct aJportandum\ et quodf ohannes 
Daniel! code, n die et diverjis diebuSjOo c. praeduia bona et cataT 
la praefaii jnffhi adtunc et ibidem iUiciie infijie et nequiter 
ft pk recepit hahull^ei ad ufum ipjtn> J ohannis prnpriurn convertity 
ipfe idem Johannes dulisdiebusj^ L\beneJcicnspraedUiu?nCarolurn 

Scott 
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Scftt for^ervum et apprenticium ipjius Jofcphi, feff. 
cafe of ¥he ^ueen v. DaniclU ffvcral motions, 


Rkcin A 


In this 

' ^een v\ DaniclU fcvcral motions, and de- CAr.biNc- 

bate of the matters moved in arrcft of jud;;ment, judgment wood. 

Was given for the defexidant. Holt chief ju 11 : ice gave ^he 

reafon of their judgment, for the indictment v/as naught. of a verdia 

For he faid, this was a private injury, for which an action the crown, 

upon the cafe would lie, but it was not an injury of fuch 

publiclc nature, as to maintain an indictment. Indeed an aucil the judg- 

(a) action of trcfpafs will lie for taking a man’s fervant oui m nt. s. c. 

of his actual fcrvice. So is 21 Hen. 6. 31. but for 

iiig away a man’s fervant, which is the cafe here, trtfparsT{,j.^JjjrJ^'‘ 

If^ll not lie, but only an (Z » ) aClion upon the cafe. Sccondly,“didi.e tiomlnre’’ 

hiiaid, it did nOt appear whether this Charles' Scott was a”'* tbs f ntence, 

fervant or an apprentice, for the indictment is Jervmn 

apprcnliclufn. Nov/ a fer\^ant and an appi entice arc diftinCt cor.tin 

things; an (^r) apprentice muft be by deed, a fervant inay 

be by parol^ and the difeharge of £tn apprentice muft be by akr 

deed, of a fervant hy parol : fo is the book before cited. But queen. 

hov'cvcr, it is but a private injury, and aCtionable, were 


.'igainrt a man 
for incitn g a 


this Scott fervant or apprentice. He laid, there was ano- 
ther matter laid in the indictment, befidcs enticing away fm.ant or ap- 
the fervant; but he faid there was no laid for it, and rr?n ice to take? 

fo.hatw™ld„«hdp. ■ JS'St; 

explicitly that 

they were taken. S. C. 3 Salk. 6 Mod. A cliar~e that the defendant incited him and 
unlawfully received the goods' nt him, Is uoi tantamount. . C. 3 Sal!;. 4.2. 6 Mod. zSS. 

Note^ it is there laid, that if in trcfpak qiinre, A'C. the writ be fcivuni !or apprenticium or vice 
verta, it may be pleaded in al)atcmtnc of the v.'rit. 


Govld ]vA\\r^ faid, in Noy 105. there was an action upon 
tlic cafe i‘or enticing away an apprentice. 

• juftice faid, he doubted at firft. But beftdes He 

faid, it ought to have been laid in the indiCIment, that Scott 
did depart. 

In the cafe of The ^tcen v. CaUvigzvoo:!^ after verdift for 
the queen, it was moved in arreft of judgment, that theie 
was no place laid where the dovius et Jhopa were, it was faid, 
do 7 nus et JhopiK^praediSf. and there was no damns et jhopa men- 
tioned before. And it was urged, that this was the fame 
exception that was allowed by the court in ihij caf* of 
The ^ueen v. DanklU l*he court agreed, tliat tlic indiCi- 
ment in the cafe of Z)^?nV//was hedd to be ill, becaufe there 
was no venue where the goods were taken away, and fo all 
that part of the indiflment being difeharged, the queftion 
came to be upon what remained, whether the bare enticing 
an apprentice away from his matter were a fufHcient maitcT 
to maintain an indictment, which .was rcfolved that it was 
not. 

Mr. Mountagiu took an exception, that It was not aver- 
red, that the apprentice took away the calamanca^ and it is 
not enough to lay, that the defendant received it, without 
laying, that the other took it away, . 

(^) l R, >cc. Cowp. 54. (^)D.acc.Cowp.55. 5EJiz,c.4. f. is* 

Bhi . 
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Helf chief juftice faid, that it Ihould have been laid, that 
the defendant feduced the apprentice, and that the appren- 
tice vi d armh took away the goods. The indictment might 
have been general againft the defendant for taking away the 
calamanco vi et armis^ for he is a taken 

Judgment was given for the defendant upon the firft ex*- 
ception, becaufe it was the fame cafe with that of DanielL 
There was an exception taken to the caption, that it was 
ad fejjionem pacts dominae reginacy isfc* corainy jujltciarii% 
didae dominae adpacem^ Effr. omitting reginae ; but rhiu was 
held to be well,* and that didac dominae foould relate lo r.?- 
f^mae before, 

Lyfncy verf. Selby. 

Declaration, j>oft Vol. 3. p. 31.. 

A l^ aCHon upon the cafe pro co quod cum quaedam cen^ 
Jervatio hahtta et mot a fuit inter the defendant and 
plaintiff, de et comernens perquijitionem \\ mefuagiorum cum 
cftatTfor"affirm- the defendant’s by the plaintiff of the defend- 
ing Uic rents to ant to which or to the equity of redemption eorundem the de- 
fondant had titulum et remanerc cujufdam termini 61 annorum 
he^s^^treaV commencing in crajiino Lady •-day 1683 then to come and 
about the fale, if unexpired i and upon that communication the defend- 
the party to ant affirmed falfely and fraudulently to the plaintiff, that the 
firmation^is ^foi'cfaid 14 houfes cum pertinentiis were then demifed at the 
made relics upon yearly rent of 68/. to which affertion and affirmation of the 
jt, and buys the dcfoiTclant’s then and there fo made the plaintiff giving cre- 
Vid^ 51! plaintiff afterwards, viz. the fame day and 

’ * year and place bought of the aforefaid defendant the faid 14 
meffuages cum pertinentiis fora great fum of money, v/z. for 
5/. in band paid, and for 200I then before owing to the 
plaintiff by the defendant for money lent by the plaintiff to 
the defendant, and thereupon the defendant by an indenture 
of affignment between the faid plaintiff and defendant bar- 
^ gained and fold and affigned to the plaintiff the faid 14 mef- 
fuages cu?n pertintntiisi and the equity of redemption of the 
And thcaf* fame, to hold to the plaintiff for the refidue of the faid term 
firmation pre- of 6 1 years then to come abd unexpired, ubi revera et it$ 
ceded the falc. the faid 14 houfes at the time of the affirmation of the 
defendant aforefaid, and at the faid time of the buying and 
affignment aforefaid, were demifed for 52/. lOr. only and 
no more ; et ftc idem the plaintiff fays, that the defendant 
then and there falfely and fraudulently deceived and defraud- 
e,d the plaintiff to the damage of the plaintiff of 20a/. Upon 
not guilty pleaded, there was a verdi£l for the plaimiffl 
Mr. Eyre moved in arreft of judgment \ firft, tliat it did 
not appear that the defendant was in poflelEon of thefe houfes 
at the time of the falc, though it was neceffary he fliould 
be fo, to the maintaining of the action, the rcafon and 

ground 
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ground of the aftion being that the defendant had a better 
means of knowing the yearly rent than the plaintiff. It is 
only laid in the declaration, that the defendant was intitled 
to the houfes, or the equity of redemption eorundm-^ which 
makes it more probable he was out of poflelEon, and confe** 
quently having no better means of knowledge than the plain- 
tiff, though he did affirm the houfes to be demifed at fuch a 
yearly rent, yet that affirmation will not be fufficient to 
ground an aftion upon. Secondly, it does not appear that 
this affirmation was made at the time of the fale, the de- 
claration fays, that fuch a day there was a communica- 
tion, and upon that this affirmation was made by the 

defendant, to which affirmation the plaintiff giving credit* 
afterwards he bought. To warrant this exception he relied 
on the cafe in 2 Cr» jg6. Rofwell verf, Vaughan^ where in 
cafe in nature of deceit, the plaintiff declared, that queen 
Mlizabeth was feifed in fee of the advowfon of the vicarage 
of 5. to which the tithes in S. appertained; to which vicar- 
age the gth of June 35th of Elizabeth the defendant affirm- 
ed, that he was lawful incumbent, and had right to the 
tithes from the death of T. V, the laft incumbent : where- 
upon the plaintiff 16 June 35 Eliz. having communication 
with the defendant about his buying of the defendant the 
tithes appertaining to the faid vicarage from the death of 
T* y* the incumbent, which was 16 April 35 Eliz, until 
Michaebnas following, the defendant adtunc fcien$\, that h« 

I'.ad not any right or intereft to the tithes, whereas he was 
never inftituted and induced, but that they appertained to 
E. T, fold them to the plaintiff for 30/. fal/e et deceptive^ and 
avers, that E, T, was prefented, admitted, tsfe. to that vi- 
carage the laft day of Auguji 35 EH%. and took the tithes, 
and fo the plaintiff loft them; in which cafe it is held, that 
the warranty, which is neceflary in thefe aftions, ought to 
be at the time of the fale. And by the fame reafon the 
affirmation, which in thefe adfions comes in lieu of the watr- 
ranty in thofe, ought to be alfoat the time of the fale. It 
appears upon the declaration in this cafe, that the affirma- 
tion and the fale were the fame day; but it is pojlea that 
fame day, fo that the affirmation wa^s not at the very time 
of the bargain. The chief juftice faid, the reafon of the 
cafe in Croke was, becaufe the thing that was fold being in Cafe does not lie 
the realty, the plaintiff who was buyer might have looked 
into the title. Which Powell agreed, and faid it was like 
fellirfg another's lands, for which the buyer fliall never have ^ ° • 

any action, 

Serjeant DarnalU The firft objedlion, that it does not 
appear, that he was in poffeffion, is nothing; for it is not 
material whether he were or no. We have fhewed, that 
the defender was intitled to 14 mefluages, and being fo 
intitled, treated with us for the fale, and wq not knowing 

the 
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the iT.lne of them, nor what they were let for, the defend- 
ant :ininiitd they were ler for fo much ; ^nd that we giving 
credit to this aiTlrnintion bought them; whereas at the time 
of thi ai'd ;ir the time of thcfal^, they were let 

0 I’y tor k) much. So that our a* 5 lion is grounded on the 
file, arivi rhere!ore, imlefs the defendant has not power to 
fell th'"n’, nothing clfc is njiUtricL 'rhe rents the houfes 
V/er,' 1 (T for VV..S in hi' notice, riOt in ours. 

Ifjit chief ju!f ice fiui, as to the warrant'}%ando vcndidit^ 
that u’il! he fo, th(>Uc:h the warranty be before die fdc ; as 
if upon a tr aty about the buying of ceiTaiii goods, the 
buver fhould aik tliC f Her, if he w^rald w<iiTaiit them to be 
of fiich a value, and to be his own goods, and the f iler 
fnould v/arr;inr them, and then the buyer frioukl demand 
It’.c price, r.nd the felicr lliould frt the price, and chun the 
buver fhould take time to conhder for two or three days, 
and then {}:iould come and give the feller his price ; though 
the warranty here was before the fale, yet this will be well, 
becaufc rhe warranty is the ground of the treaty, and this 

way^r<mU‘zaridQ ve.fUiidit. But it isotherwif, if the vi^ar- 
rantyhe after the falc^asif a man fells goods, and after- 
M’ards wanantsS them, fuch (rv) a warranty is not good, 
fiut in the other cafe the warranty is part of the contradf* 
Secondly, as to th» defendant’s not being in poffefrion ; fup- 
pofe a mnnhas houfes inlcafc in the poilcllion of his tenants, 
which is this cafe, and upon fale of them affirms, that they 
arc let at fo much per annum rent. I'he cafe of liakins 
*uerf, Trvjham l Kch. 510. 518. 522. I Lev, 102. 

1 Sid, 146. is, that an adlion will lie for fuch a falfe af- 
firmation, If it were not for that rcfolution, I ftiouM 
think it a hard aftion ro maintain. The d-fFerence is there 
taken between the annual value and the value in giofs: if 
the vendee does not depend upon the affirmation of the 
vendt)!', bat fend" to inquire into the value of the houfes, 
feV. what they let for, as it appeared the plaintiff did in this 
caf.% ihcrc it is not rcalbnable he fliould recover. And 
tlicrdi). c rliis was not a good verdi£f, but I believe the jury 
had com pr.iut n upon the defendant upon this confidcration, 
bec;-ufv* It v/as not fo cleats th;rt the plaintiff' relied upon 
his :inirijuri( u, and thcuforc gave fuch fmall damages as 
20 /. If \hc vendor gives in a particular of the rents, and 
the vendee Bys y/iil truft him and enquire no farther, 

rely upon h.is particular ; tliere if the particular be falfe, 
an action will !h' : but if the vendee will go and enquire 
iariluT whivt the rents arc, there it feems unreafonablc he 
ftioiil i have any action, though the particular be falfe, 
becaufc he did not rc!v upon the particular. 

Powell jw'Yici:, The plaintiff did not make out his title 
to his adiion fo clearly upon the trial. Where the adtion 
is grounded upon the warranty, there you muff fay in your 
dctliitution, that the defendant warrantizando veHdidit j but 

ii| 
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in thefe anions upon the cafe in nature of deceipt for a I-Y$NtY 
falfe affirmation, you need not lay, that the defendant selj^v. 
affirmando vendulit. And if in thofe ailions founded upon a 
warranty, ^ the warranty were given before the falc, or 
wliilft the contract was dcpjcnding, the evidence will fup- 
port well enough the warravfizando vendidlt in the declara- 
tion. This declaration woiild not have been good upon 
a warranty, becaiife the warranty muft be before the fale. 

But there arc actions upon the cafe in nature of deceipr, 
which will lie upon a falfe affirmation, without a wai ranty ; 
but the matter that {licks with me is, that the vendee might 
have inquired into the rent«. But then to that it may be 
anfwered, that the tenants might have combined with the 
landlord, under whofc power they frequently are, and have 
mif-infi>rmcd and fo cheated him. The cafe of and 

T'rcjham is this very cafe in point, and the difference is 
there taken between the value of land*" or a Icafc in grofs, 
and the valu6 of the rent, or what it is let at ; an action 
will not lie for a falfe affirmation in the firft cafe, without 
a warranty according to the cafe is Telv. 20. otherwife in 
the fecond. As to the defendant’s not being in pofl'effion, 
he faid that was all one, for the equity of redemption was 
falcable: and if upon fuch a fale fuch an affirmation be 
made, that is a fufficient caufe of action. He fold the pojha 
here Is not after the contract, but after the communication. 

^taere, 

GWrfjuftice faid, the value of the rents was, a thing hard 
to be known, and fecret, known to none but the landlord 
and the tenants, and they might be in confederacy together. 

Powys juflice faid, that it was a hard ac^^ion, becaufc the 
vendee might come to the knowledge of the value of the 
rents. And he took notice of the differejice in Eakins and 
TrejhanH cafe. 

This paft in Michaelmas term lafl, and the court took 
time to confider and look into the record of Eakins and 
Trejhan^s and after long confidering, and upon the, 
view of that record, the laft day of Hilary term the chief 
juftice returned the pojlea to ferjeant Darnall and bid him 
enter his judgment. 

Markett verf. Johnfon. 

S. C. Salk. 180 

I N an aftion of debt upon a bond of 500/. the defend- defendant 
ant pleaded, quoad 225/. parceUam de praediSfis 500/. 
that he had paid it, and the plahnif' demurred. And itpiafntitf’sde- 
was moved on the part of the defendant, that by the de- mand, the plain- 

murrer the aftion was difeontinued, the plea beins: only 

' «=> / judgment by ml 

dicit, as to the rcijdue, otherwife the whole fuit wdl be difeontinued. S, C. n Mod. 34. 
R. acc, ante 7 16. Acc. Gilb. C. B. 62. 1 55. 160. Vide ante 231. Cart. 5 1. but tho’ he an- 
swers fuch plea immediately, he has the whole of the tenn in wiiichit was i>leadcd to take fuch 
judgment. K* acc* ante 7x6. 


part 
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Maricet part; and therefore the plmntiff ought to have taken judgr 
Johnson* nient by ml dicit for the refidue. And the cafe of 

* verf, Majon was cited, in which ferjeant Hall was of the 

A pica may be plaintiff's counfel, where in an action of debt upon a bond, 
Rcr.rd as ot a ^he defendant pleaded quoad part, payment and an acquit- 
fubfequent term tance, and the plaintiff demurred, and the adtion was held 
it was ddlvcr^d difcontinued. Serjeant Hall for the plaintiff faid> 

VidcDouJ.To^i it ^ difcontinuance in this cafe, bccaufe the 

bond is intirc, and therefore the plaintiff cannot have judg-r 
pient for part. 

Holt chief jufllce fiid, that in an atT:ion of debt upon a 
bond, a man nn^rht have fcveral pleas in bar, As fnppofc 
the plaintiff fued as executor, the defendant might plead the 
releafc of the tcftaior as to part, and for the reiiduc the rcr* 
leale of the plaintiff. So a map may plead quoad part, pay- 
ment and an acquittance, and then there being no anfwet 
to the refidue, the plaintiff Ihculd huve took judgment by 
nil dick for it. 

Tile court were going to give judgment for the defend- 
ant, when it was oblervcd, that this plea v/as of this term^ 
and therefore the plaintijf might take his judgment for the 
refidue by nil dicky and for the relldue, for the infufficiency 
of the plea* 

It was alleged for the defendant, that the plea delivered 
was of Jaft term, and therefore the record ought to have 
been made up fo. And it was prayed, that it might be 
examined. But the clerks certifying the court, that it 
being only a plea tp enter, the record might be made up 
either way; the court would not order it to be examined;, 
but laid it was trick for trick. 

Tyfon verj. Hylyard. 

S.C. with fomc diStrence, Salk. 269. Holt 276* 

U PON a writ of error of ajud:rment in the copimon 
pleas, the declaration was of Trinity primo ; and uporj 
diminution alleged for want of an original, and imparlance, 
and continuances, and iertiorari fued out, it was returned, 
that the declaration was of HiL 1 3 WilL 3. with impar- 
lances to Trinity prJmOy and an original of Trinity primo. 
And it was objc£fed, that this could not be the original in 
this adion, being after the declaration ; and fo there being 
no original, the judgment ought to be reverfed. 

The placita was of Trinity primo. Debt upon a bon^ of 
xoo/. by the plaintiff, as the record is, adminiftrator of 
' Chrtjlopher Hylardd^^onis non ctdmnijlratis per Jane Hylari 

If a certiorari ifTucs in error to afeertain whether there was any entry of the declaration in the 
and a return is made Aatin^ the entry 9f a deolaration in a different term from tliat in which 
the declaration in the caufc in error appears uppn the tranfeript toliave been exhibited, the decla* 
ration mentioned in fuch return fhall betaken to be a declaration in a dificrent caufc from that oi^ 
^hich the writ of error k brought* Vide i Rpll, Abr, 764* 

widow, 
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widow, executrix of Chriflopber^ with the will of Chrijio^ 
fher annexed. The defendant in propria perfona fua venit et 
defendit^ ^c. ct nihily duit^ and thereupon judgment 
is given for the plaintiff in the fame term. The plain- 
tiff in e^ror alligns for error, inter alia^ that there was^ 
no original of HiL ,1701, or Enjier 1702, or Trin^ 
primO) nec non quod habetur omijfto certifjcationis intratio^ 
nis narratbsinisy et continuationum procejfut fuperinde fadi^ 
de termino ^mSli HiUrii 1701 Jupradi^liy and alfo, diat 
there was not any warrant of attorney for the plaintiff 
in the common pleas, and thereupon prays eertioraris^ 
The cujlos br^vium returns, that there is no original of 
trinity primo^ and thereupon a feire facinsh awarded againft 
the defendant in error ; and he comes in and pleads, that 
there is an original of Trinity primo^ which is omitted in 
the record certified, and pra)^ a certiorari to the cujios hre^ 
vium-i who returns an original of Trinity primo. 'I'hcrc- 
upon the plaintiff in error prays a certiorari to the chief 
jjuftice, to certify, whether thyrfe was any warrant of at^ 
ipmey for Hylyard necne^ and alfo utrum fit aliqna intratio 
narrationis et continuationum procefus fuper inde faEli in 
placito praediSio de termino faniti Hilariij 1 70 1, feu de ter*^ 
mino Pafchacy 1702, five de termino faunae Trinitaiis prhno^ 
necne* The chief juftice returns, quod invenit intra* 
tionem de rccordo narrationisy ac Ucentiam inierloquendi ad 
narrationem ilium cum continuationibus inde inter partes prae-> 
di^as^ tenor cujus^ Fjfr, Placita irroiulata^ c. coram the 
chief juftice, Sc. de hancoy de termino fandii Hilariiy anno 
regni JVilUelmi teriii^ iic. 13^ And then follows the de- 
claration, word for word the fiime with this ; and then fol- 
low the imparlances, viz. et pracdi£ius IViUielmus Tyfon in 
propria perfona fua vcnlt et defendit vim-^ &c, et petit Ucentiam 
inde inierloquendi hie ufque in qiiindenam Pafehae ethahet^ 

Idem dies^ Sc» ad quern diem^ l^c. et fuper hoc idem If^ilUelmus 
petit ulterius Ucentiam inierloquendi hie ufque a diefanSiae Trini^ 
tatis in tres feptimanas^ et habeU S c. idem dies^ Id c. And the 
chief juftice alfo returns, that there was no warrant of aN 
torney of any of thofe terms, or years. 7 'he defendant in 
error pleads, that there is a warrant of attorney of Trinity 
primoyznA prays a certiorari ; and the chief juftice returns a 
warrant of attorney of Trinity prime \ and thereupon the 
defendant in error pleads, in nulio eji erratum. 

Powell ]xA\Qe. The way in the common pleas is to enter 
^11 their proceedings of the fan^e term of which the judg- 
ment is given. 

Holt chief juftice. This matter that Is returned is im- 
polfible and repugnant, and cannot he in this a£tion. It is 
contrary to the record, to certify imparlances in a caufe, as 
which there is no fuch caufe. There is no reafon in this 
cafe for an imparlance, for imparlances are not to be given 
die court, unlefs they are afked for, contr^y to i Keh 
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238. n. 37. cited by Mr. Parker for the plaintiff in error, 
who holds, that in judgments by nil dlcit, or nofifum infor^ 
matus^ the defendant muft have time to plead, and they can* 
not be entered the fame term. This declaration muft be 
took to be in another caufc between the fame parties. For 
to fiy, that this declaration and the imparlances certified 
were in this caufc, is to aver againft the record. 

PotunV juUlcc. There are imparlances in the common 
pleas from term to term ; but when tlie clerks make up the 
record, they make it up as of that term of which the judg- 
ment is given. We cannot take notice of this declaration 
and the imparlances certified, becaufc it is contrary to the 
record. 

The judgment was affirmed* 

Mr. Salkeld cited the cafe of Booth v. Beardy i Lev. 6r. 
and l Keb. 177, 197, 238, .327. to maintain, that the ori- 
ginal in a term after the imparlance is not good. As to 
the difference taken in Levin%y where it is faid, that the re- 
cord was made up with an alias prout paid de ter mi no fan 5 li 
Michaelisy and fo that it differed from this cafe, where the 
record is all of the fame term j he tells me, that the record 
of that cafe was in court, and was made up as this ; and 
the other matter appeared upon the return of a certiorari a$ 
here, and that he offered it to the court to be read. 

The chief juft ice faid it was a fcnfelefs cafe. 
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Vivian verf. Champion. 

iff. C. Salk. 141. 

I N an action of covenant the plaintiff declares, r by 

his anccflor />^»r quandam indent uram fuam fa8am apizd^ & c. ^*{enani^ 
cujus quidew indentnrae alter mn fart cm JjfJHo J. S, leaving out feting premifes 
fi~ntlatam^ idemihit plaintifi in curia fr of ert^ fifr. haddemifed to be out of r«- 
to the faid J. S. the premifes for ninety-nine years, if three Jiol^^’canbc^takla 
lives iliould live fo long; and lets out a covenant in tlie to the breach 
jeafe, w'hereby the lellee covenanted to repair the premifes tho* p.-inofthe 
from time to time, and to leave them repaired at the end ftates 

of the term ; and fliews^j that the leffee affighed to the de- that the defend* 
fendant, and that 15th Decemb. 8 JVilL 3 . his anceftor died ant fufTra-d the 
feifed, and the reverfiofl defeended to the plaintiff, a^r^was 

affigns th<* breach, quod pojl confeniomm ditlae indenturac of the rdc-time* 
affignment to the defendanr, ct poji mortem of the anceftor of the plaintiff’s 
of the plaintiff, ct fo/l the defeent of the rcverfion to 
plaintiff', viz. ill Jpri I iertio of the queen^ et per decern an^ ° * 

nos tunc ultimo elapfosy the defendant had pennitted.^the pre- 
mifes to be out of repair. Upon illuc joined, whether the 
premifes were out of repair, there was a verdidl for the 
plaintilF, and intire danaagers. And now ferjeant Darnall 
moved in arreft of judgment, that the breach was laid in 
part in the anceftor’s time, and conlequently, that the 
plaintiff had recovered damages for a breach in his ancef- 
tor’s time, which was ill. fhe death of the anceftor is 
laid 15th Bgcemb. 8 Will 3. and the breach is, that the the plaintiff 
defendant rft April iertio, et per decern annos^ bfc. which ought to have, 
reaches to a matter of four years before the anceftor’s death. much 

Secondly, that it did not appear, that the leffee fealed the as will put the 
counterpart, by reafon of leaving out the word Jigillatamy pteinifcs into 
and the jury be faid gave damages for the whole ten years, 

And he faid, it was a hard adtion : for may be the leffee K ace, ante 79^. 

might leave the houfe in repair at the end of the terni, or 

elfe would be liable to an adion, and that therefore it was 

ufual to give but fmall damages. . ' pLldingofaV 

indenture tho* 

it is not exprefsly Rated to have been fealed cither after a verdift, Videpoft. 15313. or after*th9 
adverfe party has pleaded over. Vide poft. 1536. 

Holt chief juftice. If the premifes were out of repair in 
tHe anceftor’s time, yet if the leiTee fufFers them to conti- 
nue out of repair in tire ti>nc of the heir, that is a damage 

to 
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VjrjAS to thelieir, and he fnall have an a< 5 ion. And in theft ac- 
Oham?iq» there ouglit to be very good damages ; and it has been 

HAM? o • alv»/iiys pradtilecT lb before me, and every body clfe that I 
ever knew. We always enquire in thefe cafes, what it 
will co(l to put the premifes in repair, and give fo much 
damages, and the plaintiff ought In juftice to apply the da-* 
injgc‘s to the repair of the premifes. The bieach is cer- 
tainly and v/dl enough afiigned, by faying that fojl mortem 
of the arccllor, and the clefccnt of the reverlion to the 
plaintiff, -I'/z. the firfl of Jprll terth of the queen, the de- 
fendant permitted, and the decern annoc^ being repug- 
natit, arc void. And as to the ten years being confidered 
in the damages, that cannot be, for that matter is ordered 
as berore. As to the other exception, he faid it was ad- 
j Vcrit- :io9, mined bv the defendant’s pica over ^ or if not fo, yet the 
verdict would help it. 

All the court agreed with the chief juftice; and though 
the fcrjeajit prellcd to have the caufe ftayed, the court would 
make no rule in it* 

K 

Smith verj. OofFe, 


Koticc ncec^ not 
be }»:ivcnof the 
pcrtbrmar.ee of 
an a-^l m favour 
of a third pc ’-fon 
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agreement, if *h<- 
agreement afeer- 
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Vide 4 Mod, 
530. 

Thn' fuch per- 
forniance wa.j a 
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dent upon which 
A duty was to 
arife. 


$. C. Salk. 4^f7* 

I N an afliion upon the cafe the plaintiff declared, tha^ 
wdiereas one i/, M. w'as bound to the plaintiff in 6 o 4 
upon condition to pay 29/. and intereft, the defend- 
ant, the money not being paid, did promife the plaintiff, 
that if tie would deliver up the bond, the defendant would 
pay, and avers, that the plaintiff did deliver up the 
bond to H, A4 unde the defendant notitiam habuit : and 
yet, Upon non ajfumpftt pleaded, there was a verdift 
for the plaintiff. And now Mr. Eyre took two exceptions 
in arreft of judgment: firft that it was not laid, that the 
plaintiff gave the defendant notice of his having delivered 
up the bond, and that ought to have been averred . and for 
that he cited i Cr. 571. where a man promife to pay 
another fo much money, w’hen the other returned from 
Hamhorough ; and in a declaration upon this promife, the 
plaintiff fet out his return from Hamborough^ but did not 
ftiew that he gave the defendant notice of it, and for 
want of that a judgment given for the plaintiff in the 
marfhal’s court was reverfed. Secondly, that the bond 
ought to have been delivered to the defendant vvithin 
the meaning of the promife, that he might have had 
It as a fecurity for the money paid by him on the be- 


HThdcr ^ promife by a third perfon to pay money if the obligee of a bond which was not paid by 
t he obligor would dchver it up, it h to be intended that the promifor meant that the bond ihouM 
|)c delircrcd t7p to the obligor. 

Under fuch promife, if the plaintiff delivers up the bond, he is not bpund to give notice thircof 
CO the promifor, 

half* 
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half of the obligor. And he compared it to the ciSifes of 
aftions upon promifes, where it is not faid in the declara- 
tion, to whom the promife was made, or to whom the mo- 
ney was to be paid, it fhall always be intended to the plain- 
tiff in the aftion. So here, the delivering up of rhe bond 
being the ground of the adtion againft the defendant, thofe 
general words muft be uiiderflood of a delivering up to the 
defendant, who is the perfon to be charged by the deliver- 
ing up* 

Sir James Mount a^uc for the plaintiff faid, that thefe ge- 
neral words muft be underftood of delivering to the obligor* 
And as to the notice, he faid, that if it w^as ncccllary to lay 
Jt they had done it ; but that it was not neceffary in this 
cafe. For the defendant having taken upon him to pay the 
money upon the delivering up df the bond to the obligor, 
and the perfon being certain, fo that the defendant might 
have informed himfclf, he is bound to take notice at his 
peril. And he cited the cafe in 3 Cro, 97. aJJampUf^y in con- 
lideration that the plaintiff at the requeft of the defendant 
agreed to give his bond to J^ S, for the debt of the defend- 
ant, the defendant promifed to fave him harmlcfs, and avers 
that he gave the bond, and was fued, y c. and exception 
taken for want of the plaintiff’^ averring, that he gave the 
defendant notice of his giving the bond and over-ruled, bc- 
caufe there was a perfon certain appointed, to whom the 
bond was to be given, and the defendant might inquire of 
him, and therefore is bound to take notice. So in the cafe 
in I Lev. 47. covenant to pay all fuch fums of money as 
fhall be charged by the plaintiff* upon yf, to be paid to B* 
and fa)s, that he charged fo much money upon A. to be paid 
to B. and that the defendant liad not paid it,, and good 
out fhewing that he gave'defendaut notice of what lUms of 
money he had charged upon A. to be paid to B. upon^the 
fame reafon. 

Th6 chief juftice faid, a fack full of cafes might be cited 
upon this head. 

Holt chief juftice. W hich way foever you underftand 
the words, deliver up the bond, the plaintiff had no need 
to give notice. If you underftand it, that the bond is to 
be delivered to the obligor, then ther^ needs no notice ; 
because the obligor being a third perfon, the defendant may 
come to the knowledge of it. So if promifes y. 5. that 
in cafe he will deliver him fuch goods, he will give him as 
much for theiji as J* N. gave for the fame fort of goods ; 
H. may bring an adion, and declare that J. N. gave fo 
much, and it will be good, without averring, (hat he gave 
J. S. notice what it was J, A^. paid him: for J being 
a third perfon, it lies as much in the notice ot'J. 5. as it 

does 
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docs in jf/’s what he gave. If you nndcrftand the con- 
fideration, that the bond was to be delivered to the defend- 
ant, thafr is notice of itfelf. Secondly, the meaning of the 
promife is, that the bond fliall delivered up hy way of dif- 
charge of the debt, and confeqiiently it mull be delivered up 
to the obligor. For the confideration muft be undcrflood 
of the moft e<lc6lual delivering up, and then that nriijft be 
fuch a delivering up as that the bond may be cancelled. 

Powell juft ice. This cafe was moved before in the abfcnce 
of the chief jufticc, the laft day of laft term. As for the 
objedlion of the want notice,, that has no weight, be- 
caufe there is a perfon certain named, to whom the bond 
to be delivered up, of whom the defendant might inform 
himfclf. And the difference is, where the defendant has 
way to come to the knowledge of this performance of the 
confideration, or the time when the pfomife is to be per- 
formed ! as if a man in confideration, promifes to pay 
another fo much money upon his marriage, there the plain- 
tiff ought to give notice that he is married ; otherwife whef^r 
there is a perfon certain named, as there is in this cafe, to 
whom the defendant may refort and infoifh ^himfelf. So 
there needs no notice to be given of a matter, which a man 
is awarded to do, becaufe a man may inquire of the arbitra- 
tors. As to the other, he faid, that delivering up of a bond 
imported in common parlance a different thing from affign- 
ing it, and imported a giving it up to the perfon that 
gave it. * ; 

Holt chief juftice faid, that in that cafe put by Powell^th^ 
plaintifF need not give notice of his being married, becaufe 
it was a thing notorious of itfelf. 

Powell ftrongly of the contrary. 

Holt faid, that the difference was, where the Confidera- 
tion, y r. is to be performed, and no pjj^fon is named to 
whom it is to be performed; and where a. certain perfon is- 
named, as here. ^ ^ 

Judgment was given for tlic plaintiff, nifi caufa to- 
morrow. 
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Rot 214. 

N ar» aiStion . upon the cafe, the plaintiff declares, qmd a declaration 
__ cum civiUtt Winton ^Ji et a tempore^ i^c, fuitrmtiqua civi- a man 
tas^ et in eadern vivitate kabetur et a temporcy &c. hahehaiur 

conjuetudoy quod non lie eat alt cui per Jonae praeter homines Itberos cularcafc con- 
de gilda mervatoria civttatis illtus ad utendutn vel exergendim t»-‘ry toacurtom 
publice infra eandem civitatem aliquod mijhriuniy arUm five exccpfptri;!.Lof 
manualem occupationcm in diiia civitaicy toto tetnpore fupra^ particul.ir dt- 
di^oufitatamy nift h'ujuf modi perjona per lpatiu?n fcpte?n a> 7 norum feriptions from 
prius educatus fuift tanquam apprenticius in eadeni civitate ad 
vcl in hujufmodi rnijlerioy artCy five occupationcy autad hide aliter frandiife of 

fiit legiiimo moda aiithorizatus fecundunimorem civitatis illiuSy cxduiion is 
yet the dcfeiiuant, Wf. bringing him within the cuf- 
'tom, ad damnum of the plaintift, & 5 V. upon not guilty pleaded, 
there was a verdidl fijr the plaintiff, and the court w^as Saik. 203. 
moved in arroft ofjudginent; and it being a caufe of con- 
fequence, it was ordered to be put in the paper ; and it was * 7 - 
argued by Mr. King for the plaintiff, and Mr. Eyre for the 
’^iSefendant, forne time fince. And now it was argued by 
Mr. ferjeant fot the plamtift : and hefaid, that there 

were two i^jllfeions made : Firlt, that a cuitom of exclud- 
ing perfons from exercifing a trade within a particular place 
is a void cuftom, and if it were not fo in the general, yet An allegation 
this cuftom, as here fet out, is void. Secondly, that? if the tl»attlicre\vasa 
cuftom were good and well fet out, that the adfioii 
mifconceivcd, bccaufc it ought not to have been brought lUhouiTnor^ 
by the mayor 'and corporation, but by the guild of mer- forany 
chants. Firft, that fueh a cuftom in the general is good, 
has been fettled in IFaganor's cafe, 9 Co. and that cafe is a [he mtrcilant^’* 
ftrong authority for- us. guild ot ihc city 

Holt chief juftice faid, that cafe was of fuch a cuftom. in 
London \ but he would be glad to fee a cafe, where fuch a 
cuftom bad been allowed good in any other borough or city, apprcnticcrnij> 
He faid, that fpeh a cuftom is admitted to be' good in the city, 
Palm. 2,-3; 4, 5. and by Mo^miague chief juftice^, in the prove t“,at hi 
cafe of Jolly Broad. 2 RolL Rep. 203. and that in a vefted in the 
cafe, which was m common pleas, the corporation of ^^'^rporation. 
Totnefs' vorf Cmdeny in fuch an action as this, it wns never 
made a point ; but that cafe was never adjudged. He faid, Uoii 
that the difference as it ftood upon WaganoFs cafe jy, in fuch a^jon 
that fuch a privilege granted to a city, by charter 
not good: and therefore no city ^A l d cd within time of ail'd 
memory can have fuch a privilege;^^®ut' it can only onsof pnfori^ 

' in ancient cities, by. the antient cuftom of tlie place. f‘^*^.P*’cvcnted 
He faid, that fuch a cuftom might be intended to have fnV! [uthi/uitt 
a reafonable 'commencement by agreement among the in- there was a cui- 

tom that no per- 

fonihould trade who was not free, had not ferved an appicnticelhif, or njoaznQt autko^ 

isbad. Vide Hob. ^^5. Moore S71. 

(i^Whcthcrfuch a cuitom is In the general good. S. C* Salk. 205. 3 Salk. '240. Holt 187, 
Vi<le Cro. £Uz. 803* Cart. CS- Ii4« Coni. 260, 1 Wilf, 233^ i 266, Burr. loei. 
2321. Sti. 675. Holt 129, 

• habitants, 
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« haliitants, upon thetr firft fettling there. And that fuch 
cafes, which are founded upon tenure between the lord and 
tenants, to have the foie trade within a mapor, ffff. ar^ 
good upon that reafon. But that if no fuch good realbn 
could be given for fuch cuftoms, it is not reafonable to 
inquire into them now. And he cited the cafe in the iJ/- 
glftcr^ 105, h, the cuftom of Rippon^^uod archiepifeopus Eho* 
racenjis ratione dominii fui de Rippon talent libertatem in villa 
fraedi^a haheaty quod nullus in eadern villa tfti debeat feu 
confuevit officio five mijierio iin£iorhy fine licentia ipfius archie^ 
pifeopi. And fuch a reflraint may be good as well to all 
trades as one. And he cited another cafe, which is alfo 
cited in the cafe of the city of London^ 8 Co* 125, a* b. a 
cuftom for the lord of the manor of H. to have frank fold- 
age over all the ville of H. as well within his feignory, as 
without. He faid, that though W'agamr*s cafe was of fuch 
a cuftom in Londorty yet upon the rcafons, on whicli that 
judgment was founded^ there would be no difference between 
fuch a cuftom in Winchefiery and fuch a cuftom in London : 
that that which differs London from other cities, viz* the 
confirmation of their cuftoms by a£fs of parliament, was 
not taken notice of in the refolutiori of that cafe ; and 
that indeed it would have little weight, for if Hhe cuftom 
were a void cuftom, the confirming a6ts would not make 
it good ; for they confirm only good cuftoms. As to the 
exception to the fetting out of the cuftoms, that it was too 
generally laid, to fay, aut ad inde aliter fuit leghimo modo 
auihorizaius fecundum morem civitatis illiusy without {hewing 
how that was to be, he faid, that in the cafe of Day verfi 
SavagCy Hob, 85. trefpafs for taking goods, the defend- 
ant juftifies by cuftom to diftrain the goods of perfons not 
lawfully thereof difeharged, and refufing to pay wharfage, 
which he faid, was as general as this ; [Note, it never 
came to be a queftion in that cafe, whether fuch general 
pleadings were good or no.] That the forms of declarations 
were altered, and that ibort ways of declaring were ufed : 
that to have faid no more in a declaration for difturbing a 
man of his common, than that the plaintiff habere dehuit 
oominunianty would have been thought ftrange heretofore ; 
but that in the cafe of Strode verfi Birdy 4 M&d* 41 1, cit 
ante 266. fuch a declaration was held good upon demur- 
rer ; and the great reafon of that cafe will come to this, 
viz, that the would come upon evidence upon 

the general i{rue;^|8Sd fo will the authority in this cafe. 
And as to the feebnd objeftion, that the guild of mer- 
cliants ought to have brought this afbion ; he faid, that 
bei.ig free of the guild of merchants, was but one of 
the qualifications which would intitlc a man to fet up 
a trade ; but if he had either ferved feven years ap- 
prenticcfhip, or were free by redemption, he might 
fet up a trade. And therefore it was not a damage 
te the guild of merchants only, but was as much a 



feaftcr *fttm 4 Aniiae ttglnm. i i ^ l 

damage to every freeman: and confequcntly, if the guildMflyor of Wi k- 

cf nierchants might bring an action j every freeman might 

bring an adliou* He faid, the mayor and corporation imift Wilics; 

bring the affion for anothef reafon, that a coiporation 

by letters patent, as the gtiild of merchants was, could not 

maintain this ailion, but only a corporation by prefeription, 

fuch as the city was; * 

Mr* Raymond argued for the defendant^ that this was art 
linrcafonable cuftom, and confequently void ; for Litt. 
fciM, 169. is confuetudo muft be ex certa caufa raiionahili 
tat a ; and as Coke\ commentary is, ednfuetudo contra ratlonem 
iHt7'odidta potius ujhrpatio qtiam tonj^etudo appellari debet. It 
is unrcafonable upon two accounts; firft, with relation to the 
pci'fon that is bound by it ; and fecondly, to th^pbliclc; 

As to the firfl-, every man at i common law might iife wdiat 
trade he would without r'eftraint : fo is ii Co, 53. i Saund: 

312. and this ciiltom depriving the inhabitants of thatcity 
of this liberty, and not giving them any confidcration or 
recompcnce for it, is therefore unreafonable and void. Se- 
condly, the freedom of trade tends to the in create of trade,- 
and is apubliclc benefit, and confequently the reftraint of 
trade is an ji||ury to the piiblick. This cuftom 'Cannot be 
intended to have a rcafonablc commencement, becaufe it 
cannot be intejj^ed, that all the people of England could, if 
they would, confent to it* And befides, by the common 
law, a man {a) cannot reftrain himfelf from ufing a trade (^) R- port- 
generally all over England^ though (b) upon good Confidera- 
tion he may reftraiii himfelf from uling it in fuch a parti- cired. ^ 

Cular place. And fo is the diiTerence upop the cafe of 

2 }Ln. 5. 5. pL 26. I jeus 13. Jollip verj: Broad. S. C. ‘ 

2 Cro. 506. jPHen 67. GroJJe verJ, Pragnail^ 3 Lev, 241. the books there 

He faid, that (^;) a grant by tiie king, by his letters ()atcnt, 

in reftraint of trade, is void, ii Co, 84. Darcyh cafe; and ff)Acc.sCo, 

the cafe of the company, i SuL 441; where the a. 

king grants to A, and B. the foie trade to the Canary fflands, 

and that if anyone traded ^thither wdthout their leave, the 

(hip and goods foould be forfeited to them ; and the. patent ' 

was held to be voidi 'Ey the fame reafon a corporation 

creded by the king’s letters patent cannot [d) make a by law 

Jn reftraint of trade, as that only perfons fo and fo qualified 

fhall ufe any trade within that corporation, 8 Co, 125. 

Hob, 216. Neither can a corporation^ by prefeription, 
that has a power to make by laws by ciipom, make fuch a 
by-law. And fo it was refplved in the cafe of the eorj^o-- 
ration of Bedford mrf Tix^ t Lutw. Trin, 2 Will, 

Rot, 416. Lambert veHl Thompfon, And if fuch 'a by law 
made by virtue of a cuftom is not good, neithi: is the cal- 
tom itfelfgood; for the derivative has all the’ efficacy that , 
the principal has. WaganoAs cafe, upon which the ferjeant 
(</) R. acc. fiCo.53. Salk. 143. Lutw. 56a* Com. aSo. 

VoL. IL, Cc 
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Mayor of Wijr- has fo much relied, materially difFers from this cafe, upon 
?xcount of the feverui a< 5 fs that have been made for the con- 
WiLKSrf firming the cuftoms of London, And that thofe afts were 
inllfted upon, appears by the murn, foi 127 , <?. where the 
aft of Rich, 2 , is fet out, and 126. a, where it is faid, that 
there are divers cuftoms in London^ which ^are againft com- 
mon right, and the rule of the common law, and yet are 
allowed in our books, ti co potiusy bccaufe they have not 
only the force of a cuftom, but are alfo fnpported and for- 
tified by authority of parliament : and I 2 q, cty where among 
the grounds of the refolution, which my lord Coke fams up, 
he reckons the afts of pailiament. And upon this ground it 
is, that though ^ capias cannot be awarded before a fum- 
mon, even b^y the cuftom of a court, as 2 Roll, 277. isj^ 
yet bjr^^he cuftom of London after a plaint, the defendant 
may b<r arrefted by his body, as 9 Co, 68 a, Mackatlyh cafe 
is; and the reafon given by the book is, becaufe the cuftom 
of London is eftabliihed and confirmed by parliament : fo 
8 6^. 129. a citizen and freeman of London may devife 
iji mortmainy notwithftanding the ftatutes of fnortmain ; for 
all the cuftoms of London are eftablifhed and confirmed by 
a6t: of parliament. ' Befides, be faid Wagam'rh was dif- 
charged, as appears by the report of the c^^ 2 BrownL 
284. As to the other cafes cited by the fef^nt, he faid, 
they were cafes between landlord and tenants, and went 
upon the tenure. As for the cafe of the cullom of Rippon, 
Rcgijler .105, that w-'.s a reftraint of one f>articular trade 
only, and? that too a trade, that was accounted a nuUance, 
as appears by 9 Co, 59. Rajl, Intr, 442. [Note, the words 
m that cafe, ratione dominii fui de Rippon,] He urged, that 
the guild of merchants ought to have brought the aftion, 
and not the mayor, fe’r. of Winchejier ; for the perfons, 
whofe franchifes are broke, and who are thereby grieved, 
ought to bring the aftiom And accordingly, in I Lev, 2 b 2 ^ 
the aftion is brought by a freeman and in 3 Cro, 803. by 
the cewporation, in vvlujm the franchife is laid to be. But 
here the franchife is laid in the guild, and therefore the 
guild ought to bring the aftion, and not the mayor, (fc, 
for it is no franchife of d>e city, nor confequently does an 
infringement of it intide them to an aftion^ And upon 
this cafe, in 3 C^o, he took an exception to this declaration, 
that the plaintiffs did not (hew themfelves to have been in- 
^ corporated, or that they had this name of corporation given 
them, nor how, the cafe In } Croke and Hob. 210. is. 
[Note, in that cife tit my lord Hobart fays, ft is hot 
nccelTary for a corporation «i fiich cafe, to (hew how they 
♦ were incorporated, for the name argues a corporation, and 
the like ofe cities, apd ypon nil debet y it muft be 

proved.] As to the pthet objeftion, he faid, they ought to 
have jQhewed particularly and certainly, what the other qua- 
lifications were, and that was not enough to fay generally, 

' V. tiut 
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i^ui ad inde aliUt fuit legitime modo authorizatus fccundum 
morem civitatis. As -to the cafe of Strdud Verf* Birty he faid, 
that differed exceedingly fre^m this, for there the adion vy as 
againft a wrong doerji but here againft a man for doing a 
lawful adj and therefore in this cafe there <>ught to be a 
tertain title fet out, though there need be none in that cafe. 
And bendes the generality of the laying the cuftom, it was 
ill laid in that manner of laying it fecundiim morem civiiatisy 
whbfeas it ought to be laid diredtly, that there was fuch ^ 
cuftom; And for that he cited the cafe of De'vered verf. 
Ratclifl 3 Cro» ^85. 2 Leon, 29, where in art adi'on of 
tfed-pe, that y. 5 . being in l],is cuftody, f^V. was charged in 
his cuftody fecundum covfiietudinem^ and that was held to be 
Cill. And HiL 8 WiL 3. Rex verjl Bernard, an indidment 
againft a man for refufing to f*rve the office of conftable, 
being duly eleded by the inhabitants of the town feamdum 
tonfueiudinem, was qnafticd fot want of fhewing a cuftom in 
the inhabitants to chufe; 

Holtchxd juftice faid, that this point had not bqen fo 
well fettled ; that even in iVaganor\ cafe, which was the 
ground-work on which the plaintiff’s counfel built, the 
defendant was difeharged. I'hat it came in qiicftion again* 
in the common pleas in 18 and I9 Car, 2. Cart, 68. 114; 
in a cafe relating to the town of Colchejhr^ where i'uai a 
Cuftom was laid, and a by-law grounded upon it, and the 
cafe had great agitation, but was never determined, i have 
the arguments of that cafe in a report under chief juftice 
Bridgman'^ own hand. 'Vhe f)oint is flatcd in Norris and 
Stamp*?, cafe, Hob. 210. Tliere is no rerdbn to fiippori fucli 
a cuftom, cfpecially tO give the corporation an acftion ; for 
this exercifing a trade,' thotrgli by a oerfon not qualified, is 
no prejudice to the corporation." All people arc at liberty 
to live in this place, and their fkill and incluftry are the 
means they have to get their bread ; and confcqucniJy it is 
unreafonable to reftrairt them from excrcifmg their trades 
^ within this place, within which having a liberty to live; 
they ought alfo of confcqhcncc to have all lawful mc.^ns of 
Supporting themfelvcs. What wa^ the founihnion for mak- 
ing the ftatute of the 5 Eliz. but the general liberty of trade, 
which all perfons had before the ftatute? The cuftom or 
London for excluding perfons fiom ufmg trades there, thnt 
are not free, is founded upon cuftoms that they have relat - 
ing t9 the bringing up of the youth Wit!^: in their city, and 
qualifying them to be, freemen of it; wWfch other cities have 
not, and therefore fuch a cuftom is reafonabfc therc; but 
it does not follow from thence, thht it is re^onable 
where, where they have no fuch cuftom. By the cuftom of 
the city of London they hav^e a power to make infants be 
apprentices, and they are bound By the covenants in their 
indenture of apprenticefhip. If an apprenticeM*s not m* 
tolled, he may fue out his indentures of apprenticefliip, 
Co 
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Mayor of Win- and thereby he will be difcharged j but till then the binding 
^ TON jg good. There is alfoa cuftom of turning over apprentices. 

WitKs. And when a perfon has ferved his apprcnticefhip in London^, 

he has a right to be free. Thefe cuftoms are a good rcafon 
for excluding all foreigners from exercifing any trade in 
London. He faid, that the words gilda mereatorw llgnify a 
corporation, and that where the king in antient times 
granted to the inhabitants of a ville or borough to have 
gildam mercatoriamy they were by that incorporated, lO Co. 
70. a. but what it fignlfies here in this declaration nobody 
knows; for the plaintiff does not (hew what it is, but only 
fays, that it is not lawful for any perfon to exercife a trade,; 
that is not frfee of the gilda mehaioria. He faid, the cafe of 
Strode verC Birt cited b}f the ferjeant was nothing to the 
purpofe ; for the common was fufficiently deferibed in that 
declaration. And though there was no title fet forth, yet 
that was well enough, becaufe the defendant was a wrong- 
doer; and if the defendant were really owner of the land^ 
he might plead liberutn tenenicntum^ and that would force the 
plaintiff to reply a title. It has been held, that in trefpafs 
tirfpafs ai- agaiiiff a commoner, he may plead not guilty, and give his 

gainftacom- common in evidence ; but I cannot think fo, but 

no^gWehis^Hght fpecially,. and fhew his title: otherwife of 

in evidence on the lord of thc waftcy he may plead not guilty, and give his 
not guilty* in evidcnccr 

PowcU]n^\z(^ feid, that in the cafe in the common pleas, 
the declaration was more fpecial, and the cuftom fet out 
more at large, and it was laid as a franchife in the corpo- 
ration. I thought the corporation might maintain the ac- 
tion, but Treby chief jufticc was of another opinion, becaufe 
the mayor, Isc, oi London would have brought an a6tion in 
Waganorh cafe, and not have made a by-law, and brought 
an adlion upon that. But indeed I tliought, that a franchife 
might be veiled in a corporation for the benefit of the mem- 
bers of it, for the breacli of which they might bring an ac- 
tion. Which Gijuld agreed. He faidv that a cuftom to 
cxclifde people from exercifing a trade, was a ftrange cuf- 
tom ; but if that were the point now to be determined, he 
would coilfider well of it, becaufe the giving judgment to 
fet afidefuch a cuftom,, would have a very great influence ; 
becaufe 4uch a cuftom is claimed in mon: corporations by 
prefeription; but that there wduld be no need to come to 
that in this cafey for tliat this declaration was naught: firft, 
for not (hewing that#here is fuch a franchife in the corpora- 
tion ; for as this declaration is, the corporation would main- 
tain an aftion for breach of their franchife, without (hewing, 
they have any: for the franchife is laid by this declaration 
in the gilda tnxrcatoriay^ and we cannot take notice, that the 
gtlda mrcatoria zv\ii the city are all one, though they may be 
ft); and upon the evidence it feemed probable they were fg. 
Secondly, they ought to have fet out Ipecially, what the 

cuftom. 
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cuftom of the city Is, and not have, come fo generally, as Mayor of 
filter legitimo inodoauthotizatus fecundum rnoretn civltatis» For 
who can tell what that cuftom of the city is? This is to wuki* 
inaintain an adion upon a cuftom, without fliewing what 
the cuftom is. Pwy^juftice went upon this laft excep- 
tion; and Gould was alfo of opinion, that the de- 

claration was ill, and that therefore there was no occafion 
to give any opinion upon the principal point. 

Powell who was a judge, and Gould^ who pradifed in the 
;eommon pleas, was counlel in the caufe cited by DarnalL 
Both agreed, that that caufe was never determined there^ 
y and that the point of the cuftom was never fpoken to, but 
taken as admitted. But faid that his clients the cof*^ 
poration defpaired of judgment. 

Serjeant Darnall mentioned a caufe in this court, where 
the corporation had judgment in fuch^n afiion as this upon 
the fame declaration. But to that Geuld faid, that he in- 
tended in that caufe to have moved in arreft of judgment, 
but that the plaintiffs being eafy with the defendants, he ad- 
vifed his clients the defendants to agree the caufe, and ac- 
cordingly they did, or elfe that had been moved. 

Holt chief juftice faid, he would give judgment for the 
plaintiff*, if he could tell why. Judgment was entred, quod 
querentes nil capimt per Ullam ; per curiam^ on the excep- 
tions to the declaration. 


Sheriffs of Middlefex verj. Barnes. 

I N an action of debt upon a bail-bond, the plaintiffs de- 
clared thus : A. B, et C. D. vieecom. Middlefexiae prae-- 
dUfae queruntur<^ And upon a fcam plea pleaded, there 
Was a demurrer. And now Mr. ^SouthotJe took exception 
to the declaration, that it ought to have been queritur^ and 
not queruntur^ becaufc the bond is taken by them as offi- 
cers by the name of their office, and they declare by the 
name of office, and they both make but one officer. 

account, u^lefs the bond appear^ upon thcrecord to 


In debt upon a 
bail-bond 1>y the 
flicriffsof Mid’- 
d/f/ex ; tho’ thty 
llile thcmfclvcs 
(herifftin the 
declaration, and 
declare in the 
plural number, 
noobjedfion can 
be taken on that 
be a bail bond. 


Holt chierjufi-ice laid, that if the plaintiffs had notnafned 
ihemfelyes fheriffs in the declaration, yet it had been a 
good declaration but indeed, if the defendant 

had craved oyer of the bond and the condition, and upon 
that it had appeared, that it Was a bail-bond, that might 
have been ill. He faid, that die debt v(^d in them in their 
nai^ral capacity, odierwife upon their deaths it ought to 



Sheriffs of 
*u 


A wofTian may 
fu' ji' the li'i- 
vifual court Ipr 

chari^inv: her 
With wl 101 edom. 
IH* acc. ante 5«S. 

637 . HOI. 

I*ofl. 1*07, Str. 
S23. 

Vide Com. Pro- 
liibition. 

O. J4. id cd. 
yol. 4. p. 507. 
Tlv.fe words, 

Y ou are a 
brandy-nofed 
v-'horc, you O.ink 
<>i brandy,” are 
a charge of 
vdioiedom. 


Eafler Tewn 4 Ann® regiiMB. 

go (0 their fucceffors, like the chamberlain of London*^ 
cafe ; which it would not do, but to the furvivor, and upon 
his death to his executors. 

Powell faid^ that unleft the defendant had craved oyer of 
the bond and the cpndilion, and it had been entred upon 
the record, they could npt take notice, that it was a baiK 
l^ond. Judgment v’as given for the plaintiffs^ 

Aubery verf. Barton. 

A Woman libelled againft another in the fpiritual court 
for thefe words; Ypii are a hrardy-nofed whorc;^ 
you ftink cjf brandy/’ And Mr. Earle moved for a pro- 
hibition, becaufc they were words of heat, and did rather 
charge the defendant with intemperance than incontincncy: 
And he relied upon 2 RolL Mr. 296. 15. a prohibition 

was granted to a fuit by the mother for ihefe w'ords ; “ Thou 
art the fon of a whore, and thy mother was a bitch:” and 
Jones 44. a precedent cited 3 Jac. of a prohibition 
granted for thefe wo.ds; Thouatt a whore, and a trained 
whore, and a dirty whore;” and it is faid there, that for 
the word whore^ without mentioning any particular aft of 
incontincncy, no fuit can be maintained in the fpiritual 
court; and i Cro. iiO. Thou art a cuckold and a wittol, 
whiph is w'oifc than a cuckold;” the wife cannot fuc in 
the fpiritual court for thefe words. 2 Kpb. 334. a prohi- 
bition granted to a fuit for thefe words; A whore and an 
arrant w^hore;” (but the court there ordered, that a decla- 
ration fnould be delivered, in order to fettle the point) 
2 /U’Z', 581. a cafe cited ll Jac. Thoy art a whore, and 
‘‘ I was never ftrucken by a whore’s hands before,” and a 
prohibition granted : another 2 i He had run away 

out of Enghmd into Irelandhnx. for* his whqre, 5 A<?r/’s wife, 
« who is his whore;” and there alfo a prohibition granted 
(hut note, the principal cafe in 2 Keb, 577. and 581. was 
a fuit in the fpiritual court for calling the defendant 
whore, and the plaintiff fuggefted, that it fpoken in 
heat, viz^ that the defendant called the plaintiff rogue, and 
the plaintiff called the defendant w^hore ; and Twifden 
faid, that pefore 8 Carols it was a branglcd queftion, 
whether a prohibition ffiould be granted fiE>r thefe words, 
and that prohibitions bad been fometimes granted, and 
fometimes denied; but that then it was fettled, that 
no prohibition fhould go, and prohibitions have been de- 
nied generally fjnee. See 3 Levi I19. Vincent verf. Alpy^ 
where tiie mothet vvts libelled in the fpiritual court for fay- 
ing of her fon, He was a rogue and a rafeal, and a fon 
■ ' " ‘ 
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^ of a whore/^ And the cafe in 2 Roll, 296. was cited,^ as Aubery 

a ground for a prohibition, but the court differed this cafe u^rton. 

from that, boicaufe there the words, ‘‘ and your mother is a 
bitch,” make the firft words infenlible^ but here the 
words import, that the woman was a whore, which is an 
ccclefiaftical fcandal, and therefore the court denied a pro 
bihition, which feems to come up to Mr, EarUy cafe in all 
the views of it.) 

Holt chief juftice faid, that a prohibitiou had been denied 
in this cafe forty times. 

Rowell juftice faid, that the (/t) court granted a prohl- ( j; Vidc aa^c 
‘ bitloii, where the fuit in the* ecclefraftical court was for *^ 3 * ^ Wiir. 6;. 
fuch words fpoke in London^ upon this fpecial retiibii, De- 
caufe an action will lie for them in LoMon^ upon account, 
that a wonuin that is a.w^hore in London^ may, by the cuffom 
of London be carte l. And it being ' granted upon fuch a 
fpecial fnggcfiion, is an argument, that the f{)i ritual? court 
may proceed, wnere the words are fpoke ellewhere. He 
faid, he moved once for a prohibition to a fnit in the ec- 
clefiaftical Cf iot ut calling a woman, jade, but could not 
prevail. But Holt faid, he would have granted one 
that cafe. 

And in this cafe the prohibition was denied, 

Stephens verf. The manucaptors ofHudfon. 

A Scirr fijclai againft bail, the defendants pleaded pay- Amendment by 
mciu 'uf tb^ money by the principal, &c, the plain- 
tiff rep] l-rd, non folvit^ &f. et hoc petite quod 

patriam^ et praedi^li defmdentes firniliter^ The defendants after ihe caufe 
demurred, and the paper-book was made up, without 
iflriking x)ut the praediSii defendentes ftmiliter : 
was a record of lalt term. And now this term the ter for the de- 
caufe came on in the paper, and this exception was Cendant, and h# 
taken by Mr. Whitaker for the defendants, and the caufe iTout 
flood an ulterius confdium. And in the mean time Mr, fer- and the demur- 
jeant Hall came and moved for leave to ftrike out thefe rcr book is made 
words, et praediSli defindentes Jimiliter^ 

. , , , , , . - ^ let it be ftruck 

The court held, that it was a thing of courfe, for the out after the de- 
party that takes the iffue to join the iffue for the other, hcciSi 

upon a fuppofition, that they will join in the iffue, to main- 
tain the fail they have alledged y and therefore if they will 
not join in the iffue, but will demur, they ought to ftrik| it 
out, and the leaving it in is a trick) and, therrfore W 
court gave leave to ftrike it out, ' ^ ^ 

thefe amendmente arc now made every day on p^^ment of pofta* iVf/r th Zditkik 
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Fanrtiaw ver/, Mbrfifon. 


*37- 

Upon thr return A Wfit of crrov of a judgment given in Uhe common 
plc^as \o 7i fpire ftidas upon a recognizance; the re^ 
cognizance u\as entered into, upon bringing a writ of error 
may apptir. Mpon a juvlgmenc in the common pleas, in an action of debt }' 
•and ■was conditioned, that if the plaintiff in error (hould be 
nor.fuited, #,the writ of error (hould be dlfcpntinucd in his 
Arcco r' default, oi* the judgment fl^oult! be affirmed, that then the 
In crror'i p plaintiff fhould pay, &c. The defendants pleaded, after wr 
judgment in debt of the fiinr facias and the condition, that the plaintiff in the 
diUoned th”t profecutc the writ of error with clfecfl, an 4 

upon^nonLit afTign errors, and that pL 2 cku?n fuper praediSlufn breVc de 
difcontinuance errore adhuc pendet irukUrmhuitim. I'he plaintiff replied, 
or affirmance, ^liat the judgment was^affirmed, ahfquc hoc quod the plea ad^ 
Jiiou^'^pa'y^^x pfndct huleUrmi%atu7tu And to this there was a demurrer, 
S. c. Salk.’ 5 io. and judgment was given for the plaintiff below. 

This cafe was formerly debated upon an exception to the 
tn^nnei^ of affigning the breach in the fclre facias^ and that 
exception was allowed ; but upon the plaintifPs applying to 
the common picas, that fault was amended. And Mr. 

took an exception to the traverfe in the replication, 
that it waS' a traverfe of a matter of record, which was 
ill : bccaufe a matter of record could not be put in ifluc to 
In a feire facias be tried by the country. Whereas fie ought to have replied, 
indc a plea rhat that the judgment was affirmed, prmt patet per rewdutru 
err«r cTd' nife exception was taken laft term, and the caufe adjourn- 

cutetht' wnt^ ed ovcr upon it. And Mr. Weld then took another excep- , 
w;th«ava, and don, that the defendant appealed contrary to the return of 
ancUhat tl 7 p?- both thc Jclre facias’^s being ret^rned nkhlL 

tlicieon remains undetermined, is good* S. C. Salk. 5 ^ 0 . 


But Holt chief juftice faid, that the books faid, that two 
nichils returned amounted to vl feinf eel i and that upon two 
nichils returned, the plaintiff would have judgment. 

In luch pki the Potvell juftice faid, that the defendant’s appearance was 
dcfpnchint n- tH well, becaufe the feire facias* s were entered upon thc roll, 
rh'cr ^bo defendant had day by the roll. So that exception 

in error piVilV WaS OVer*rukd. . 

cured by aitor^ Now this term Mr. Whltacre for the defendant in 
ncy orinpeifQi). ^rgucd, that the the plea was ill: firft, bccaufe the 
plea is "to the fecond feire facias^ and he has only plead- 
ed, quod ante profecuilonem praedM brevis de fire facias 
,Kor make any hc profecuted with effcif, and that he might have ‘done, 

concludon to 

thc lecord. S. C. Salk. 520. Nor fbew the proceedings upon the writ of error at Urge. The 
traverreof a matter wl\ich is to be tried by the record, is bad. S. C. Salk. 520. vide Com. Uleader. 
G. 6. ad. Ed. vol. 5. 13. I hcreforc upon fheh pica thc plaintiff cannot traverfe that thc plea 

upon tlie wrrt of errrr remains undetermined. S. C. #alk. 520. And an allegation in the induce- 
ment that the judgment is affirm^ will'not cure it. S. C . Salk. 520. If a writ of error upon which 
a record was reinovcd appears to nave deferihed it improperly, it fhallbcquaflied, tho' the cafe has 
been argued upoii the merits, and thc judgment appeal^ erroneous, S. C, Salk. 520. Sedvide 
5G. Jt. C. 13. fi !• 
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Jind yet have been defciftive in profecuting with efFeft Fanshaw ^ 
before the bringing the fi^ii fclre facias \ and therefore 
he ought to have pleaded it, that before the profecuting * the 
firft writ of fcins faciasy Secondly, that he docs not 
fhew, whether he profecuted tlje writ of error in psrfon, or 
by attorney ; and being at , liberty to do it either way, he 
ought to mew which way he did it. Thirdly, he pleads 
that he afiigned errors, but does not conclude with an aver- 
ment to the record, as he ought to do, that Being a matter 
in the aiFirmative, and a matter triable by the record, to 
which the defendant may plead nul tiel record. Fourthly, 
that the plea is only general, quod placitumy l^c, pendet 
indfterminatum\ whereas he ought to have pleaded in the 
words of the condition, that the wjrit of error was not dif- 
continued, nor the plaintiff in error nonffiited; And he 
faid, ,ti«at it was a rule, that wherever you plead perr 
foririance of a condition, or affign a breaclj for non per- 
formance of it, you muff do it in the very words of the^ 
condition; therefore in debt uppn a bond conditioned to de-^ 
liver writs fuch a day, a plea that the defendant delivered 
them fecundum formam conditionisy is ill, 1 Lev, 145. So an 
award was to pay money ad vel ante fuch a day, and in debt 
upon bond for non-performance of this the plaintiff afSgn- ^ 
ed a breach, that the defendant dad not paid the money 
upon tlie day, and ill ; though it was ag^ed, that payment 
before the day would upon evidence maintain the- illue of 
payment upon the day. 3 Lev, 293* 2 Ventr^ 22 1- Dier 

243. K Fifthly, the defendant fhould have pleaded, that 
the writ of error was returned fuch a day, and then have 
(hewed at large what proceedings were had upon it, and not 
have pleaded generally, that he profecuted the writ of error 
with effedt, but have (hewed comenU Sixthly, all the plea 
is made up of matter of record, and yet there is no con-r 
clufion to the record. As to the iraverfe in the replication, 
the fubftance of the plea is pendety which is an affirmative, 
and that is what is traverfed ; and the indeterminatuniy which, 
is the negative, (hall be rejedled, or it is no more than 
pendet. 

Weld for the plaintiff in error argued, that the plea was, 
that he had profecuted the writ of error with effe£l, and 
that placituniy c. pendet ; and that (hewed fufficiently^ that 
the recognizance was not forfeited, and there was no need 
to plead in the words of the condition, that it was dlfcon- 
tinned, 13 c. for that was included by f^ywig pendeL For it 
could not be depending, if it were difeontinued ; and it was 
not material, whether he profecuted the v^rit of error in 
perfon or by attorney, for either was profecution within the 
intent of the (latute, tofave the^. recognizaiice. And as to 
the concluding of the plea with an averment, and not to the 
record, he faid, that the plea, quod placitumy y c, adtunc peif^^ 
det indeterminatuniy was a negative, and therefore ought to: 



1140 

Fanshaw 

MoKRlfiON. 


A pl'^a of per- 
foimunce oi tho 
j^oiuiitlon of a 
bor^l rnuA ihew 
pt rioi n'li.nt.c 
in the \v4)nl > of 
the concjiUoii. 


Eafler Term 4 Annae rcgihae. 

be concluded with an averment, and not to the record, be^ 
caufe it cannot be tried, nor can any ilTue be joined upon 
ir. And as to the affigning of errors, there was no need 
to conclude to the record as to that, bccaufe it was not ma- 
terial to be aliCi^cd, being no part of the condition oi the 
recognizance, ^I'hen he look an exception to the recogni- 
zance, that it was void, not being purfuant to the ftatute 
3 I, r. 8 when gives it in this cafe, and is only to 
prof. cute the writ of error with cfteil but recognizances' 
with thefe fpeciul conditions in this form ought only to be 
taken in dower and ejedlment, in which they arc given by 
the 16 jy Cm\ z. r. 8> 

litih ci-ief juflicc. If a man pleads performance to a bond 
with a coKliiion, he ought to plead it in the very words 
Of the conrlirion ; otherwife iri)e pleads a matter by way of 
evciHe, as ije does here ; for this matter of a writ of error 
dependi.ig is cmly ple^uleJ way of extufe, why he has not 
paid the money. Which ice agreed. The de- 

ferdrmt’s pica is in the negative, and therefore he is not to 
vouch .1 r^'cord for it ^ but if fhejudgnieni be afHrmed you 
(Tight to fhevv th:^t of your iide, viz. ought to plead that 
the record was certified in the king’s bench, &l\ fuch a 
term, and that fnpcrhdc taliicr proct [Jdm fi^it that the judg- 
ment v;?.s afiiru'u:d4 end conclude your plea prout paid per 
rccoyuum ; and if it were not f), tlv' defendant may rejoin 
nul tlcl rccud. Not profecuting his wiltof error by the 
pLiiiitiffis no forfeiture of his rcco^cnizaiice, without giv- 
it'.g him a rule below, in cafe where the nxord is not: ccr- 
tilicd, n> certify it, and then, if he docs not certify jf, non- 
fu’ting lum ; or in caie the record if certihed, he does not 
forfeit bis recognizance, unlefs you nonfuit him here above, 
And thefe matters all appear upon record ; and therefore the 
jdaintitf ought to fhew, either that the judgment was af- 
firmed, 01 that the writ of error was difeontinued/or the 
pbintifF in error nonfulted, and it lies of his fide. The tra- 
verfe is naught, for it puts a matter of record in iflue to be 
tried by the country. And as to the faying in the replica- 
tion, that , the judgment was affirmed, the plaintift' can h#e 
no advantage of that, becaufe it comes in only by way of 
jndudbmeiit to the traverfe. 

Powell juikxcQ* fl'he replication is ill, for you make thAt‘ 
the inducement to tfie tr^yerfe, that ought to have beenthe 
JjTuf. • * 

Holt chief juftice faid, that though the condition of the 
recognizance was particular, yet it was well enough, for 
they were no more than what the law implied : and ex^ 
prejfio eorumy yt. And juft ice faid, that ever fince 

|hcJ ftatute of king Charles 2* they had purfued the words 
li^that ftatute in the framing the conditions of their rc- 
|>a|;ni:^ances. And Holt chief juftice faid, that if there 

Werq 
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tfcre no ft^tutc, which gave any fuch power, that the Fansmaw 
recognifance would be good; for any judge of this court, mo^^ison. 
or of the common pleas, might take a recognifance by the judges of the 
common law. And if a man would enter into fuch a re- cnch and 
cognifance voluntarily, and there were no coercion ufed, it 
would be a good recognifance. So if a man upon a writ eogniCmces by 
of error would enter into a recognifance in more than double tho common 

.r * law. Acc, 

the fuin* * ^ ic:, 

103. Str. 745. Recognifance In more than double the fum onciror, good. 

The court weie juft going to reverfe the judgment, when 
Mr. IVhituker took an exce ption to the writ of error, that 
thS writ of error was a writ of this queen’s time, and re- 
cited a judgment fuper quoddam breve mjlrum de feire facias ; 
ai^d the feire facias was brou.’-ht in the late king’s time, wdiich 
appeared to be fo by one vf the continuances, in which it 
was entciecl, ante quern dmn domims IVilUelmus^ feV. dicta 
(laufit extremum : ^nd for this the writ pf ^rfor was rjuaib^ 
ed, nifi, 

Bell verf Gipps. 

D ebt upon a bond, condition to perform an award ; An award that 
the d'^fendant pleaded no award; the plaintiiF re- the on® party 
plied, and fet out an award ore tenus^ that the defendant ^hcr^a^fuVof 
fbould pay the plaintiff %\L and that the plaintiff fbould money, and that 
deliver up to the dcfcndaiu fuch a bond, being the matter in he flioulddeliver 
controvet;fy, to be cancelled, and that the plaintiff and ” ^ve 
defendant ftiould give one another mutual releafes to the rifc^o the dif. 
day of the date of the faid bond ; and affigned a breach in putc) to be can- 
the non- payment of the 2i/. And upon iffue joined, ^herc 
was a verdiii:!: and judgment for the plaintiff in’ the common the 

pleas. And upon that this writ of error was brought, Mr. other a mutual 
for the plaintilF in error took an exception to the award, the day 

that it was not final, for the delivering up of the bond f^id bond 
WOilld not dcllroy the eftecl of it, but ftill the plaintiff' is good, 
mjght bring an . adtion on it. And as for the rel cafe, that 
was to be only to the day of the date of the faid bond, 
whiph niuft be intended the bond that was to be delivered 
up, that being the bond that was laft mentioned, and the 
cpptrovqrfies fqbmitted were fince that. In anfv/er to 
which Mr. Smith for the defendant in error faid, that it did 
liot appear, the bond to be delivered up had any date, and 
liierefore the words muft be applied to the bond of arbitra- 
tion, which had a date \ and alfo that the word datus fig- 
nified. delivery, and therefore it muft be conftrued to the 
day of the delivering up of the bond; and that it did not 
appear there were any other matters in difference, befides 
this bond : and that the court wpuld not intend any, 
and if there were nope, the releafc extending to dlf^ 
charge that bond, the award will be final. Befides the 
award was good without that, for there i« money 
awarded to ho paid on one fide, and a bond/ to* be de- 
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Bill. livcrcd up of the other to be cancelled. And he cited z 

ji^<s 6 Venir. 242, that an award by parol fiiould be favourably 

expounded. 

Holt chief juftice held^ that the award was good. For 
this bond, which is awarded to be delivered up, was the 

‘ foundation of all the controvcrfies between the parties ; at 

leaft it does not appear, that there were any controverfies 
between them about any thing elfe, or that arofe fince the 
date of the bond ; aivl therefore the awarding the bond to 
be delivei ed up to be cancelled, and a general releafe to the 
defej^dant to the day of the date of that bond, will make aa 
end of all the controverfies between them. 

PowcU]\iW\cc held, that the award was mutual and final, 
if the releafe was left out of the cafe. And the judgment 
was aiSnned. 


A fecond writ of 
inquiry may be 
awarded before 
the firft is re- 
turned. D. acc. 
poft 12^2, fed 
vide ante i 2 i. 


A remifit damna 
may be entered 
fey attorney. 


The carl of Yarmouth verf. RuflelL 

A Writ of error of a judgment in the common pfeas by 
default in an Indebitatus a(jumpjit^ and a writ of in- 
quiry awarded and fcveral damages, and a remifit damna 
entred upon all the counts but one. And Mr. Raymond 
took two exceptions : firff, that the inquifition was taken 
upon a feconci Writ of enquiry, and that was awarded 
without returning the firft, but upon zvkecomes non mifn 
breve only to the firft.; and that he faid was held ill in the 
Jpwood V. Burr, ante izi, in a writ of error of an 
award of execution upon a feire facias upon a recognifance 
againft bail in the court of Maidjhney and the proc’^*edings 
were upon the aliat feire facias^ and that was awarded with- 
out any return of the fiift, and for that the judgment was 
held to be erroneous, i Jnneo B. R, Secondly, that the 
remiftt damna was not entered in proper perfon. 


Holt chief juftice admitted the cafe of Jtwoodv, Burr^ but 
faid that this was only a ftcut prius. And as to the fecond 
he faid, that It was not necellary that it fhould be fo. 4 nd 
the j udgment was afiirmed, 
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Bullock verf. Parfons. 

S. C* Salk, 454. Holt 496. 

U PON iffue jollied in an a£tion of debt^ there was A defea in the 
a vcrdia for the plaintiff, and Mr. Eyre moved in 
arreft of jvidgnicnt, becaufe the dijfrwgas was deflacito with amended after 
a blank, omitting dehiti, 'The venire facial right. And verdia. 
he laid, that the court would intend that this was a dijiringus R. aoc. i Rol. 
in another caufe depending between the lame parties, which 
//£?// chief juft ice denied* * 

Mr. King for the plaintilF faid, that this was a void dif- 
iringas^ and fo as none, and confequently aided now after a 
verdict by the ftatutes of jeofailes ; and if the court would 
not take it fo, but to be only an ill dijirlngas^ yet they would 
amend it by the venire facias. And for that cited Hob. 246.- 
where in trefpafs the venire facias and habeas corpora were 
^J>laciio dehiti^ and after a verditSt amended; Mr. Eyre cited 
“2 Cro. 528. where 111 an illuc joined upon a feire facias the 
venire facias in placito debiti^ and ill. And HoltcKicf 
juftice fiid, that the cafe In Hobart had been held otherwife*- 
And Mr. Eyre faid, that the judge had no authority to txf 
the caufe. t 

chief juftice faid, that the judge, of nifiprius\ autho- Jurifdiaion <1^ 
rity was not by ^Q^dijlringas.y but by the com million of 
allizc ; for that by the ftatute of nifi prhs.^ 13 Edw. i. c. 30. 
which gives the trial , by niji priusy it is to be before judges f. i, c. i6. " 
of affize; and the diltringas is only to bring the jury before 
them: and at firft the trials by mfi prius is by that ftatute 
cxprcfsly ordered to be inferted in the venire facias. Then* 
came the ftatute of 42 Edw, 3. c. ii. and ordered that no 
inqueft but aflifes and deliverances of gaols Ihould be taken 
by writ of nif priusy nor in other manner, before that the 
names of all them that Ihall pafs in the feme iiiquefts be re-- 
turned into the court. And by reafon of that ftatute trials 
by nfi prius came to be upon the dyiringas\ and the intent 
of that ftatute was, that by the jury being returned of record 
in court, the party might have an opportunity to fee the^* 
panel, and to prepare himfelf to make his challenges. 

Powell juftice agreed with the chief juftice \ only he faid, 
that tKe reafon of trials being had upon the difringas was, to 
prevent an inconvenience that was frequent heretofore, for 
the defendants to call an eflbin at nift prrasy when all thinc;s 
were ready for trial ; for the defendants being, by the ftatute 
of Aiarlb, 52 //. 3. c, 13. to have but one eflbin after 
iflue joiiied \ and upon the return of the venire facias^ when 

the 
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BuLiocjt the trial was not had upon that, but that was returned 
Par^n« above, the defendant tnuft be eflbined above, and coiAd have 
no eflbin below upon the dijiringasy and fo the mifehief was 
helped. 

As to the fault in the dtjlringds being aided after a verdift^ 
the court took the difference between no diflringas and a 
bad one : in the firft cafe it Is helped, other wife in the laft. 
And P^w^//juftice faid, he knew an ill dropped 

once at the bar# 

The whole court held, that the diflringas was amendable, 
and gave judgment for the plaintiff, nift; 

Regina verj. Smith. 

S. C. Salk, ^o. s SeflT. Cal'. 41. pi. 42. Writ of Error and Record poi( 
Vol. 3, p. 33. 

A Writ of error of a judgment at the feffions for Afid-- 
dleftx at Hickes* s~hall^ upon an indiftmeift^ upon the 
flatute of ufury: and Mr. Eyre affigned for error, that the 
jufticeS at feffions had no jurifdiftion of ufury by the {a) fta- 
tnte. And upon looking into the ftatute, the court were 
of the opinion, and reverfed the judgment. 

See for (^) the reafon of this anf the like cafes, the cafe 
*-Rex V. Alfopy 4 Mod, 49. an indictment for (hooting with a 
hand-gurv and hail-fhot, found at the feffions, and held net 
to lie. And Rex v. Bugg,^ an indiCtihent found alfo at the 
feffions, for that the defendant being a cloth- worker, and 
not living in any city, borough, or town corporate, did yc*t 
keep in his houfe more than one woollen loom, 4 Mod, 379. 
[a) 11 Car.' c. 13/ 

V Idle verf. Cooke. 

W. 3. B.R.Rot. 

283. or 823. r.. C. Salk, 620. \ P.Wms. 79. n Mod. 57. Holt 164. 3 Danv. 186. pi. i4« 

ThcfuiTcndcr T TPON 'a fpecial verdiCt in deCtment the cafe was no 
of a copyhold vj more than this : Zachary CUffe the father, a copy- 

A hi fee, furrendered his copyhold to the ufe of himfelf 

D*!^acc.**arg. 151.* after to the ufe of valentine Gliffe his fon, and 

Alice his wife, pro ef durante terminovitarumfuarum natura^ 
liuvH et haeredum et ajjignaiorum praedi^oriim Valentini et 
Aliciae\ et pro^ defeSiu ialis exitus ad opus et ujum reflorum 
haeredum praedtiis 'Aachariae in ferpetuUm, And whether by 
rhefe words an eftate tail paffed Ho Valentine and Alice^ or a 
fee-fimple, was the queftion between the leflbr Of the plaintiff, 
who claimed by furrender from Zachary^ made after the death’ 


It. acc. 11 ^od. 
174.pl. 17. 


(b) Sec alfo I 
Senr. Oaf. 4I4 
9 I 4 »- 


R.cont. ante 
622. vide Cro. 
Eliz. 29. Cro. 
Jac. 176. 

3 Bulftr. zjl, 
A limitation in 
the furrender of 
a copyhold to 
the Qle of A. 


and his wife pro 

6 c durante tennino vltarum fuarum, &: haeredum & aiBmaterum prfcdi Aorum A. 6 : uxorls, St 
pro defedu talis exitus to the ufe 9f the ri5ht heirs ofthe father of A, paflet an eftate infer..' 
^mple to A. and hl$ wife* 


of 
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Valentine iind without ifTuc, nnd the dcfnvJnnt, who 
clainic)i by furrender from Vli(> fiirvn--*] Valentine c oke. 

her hufband. The cafe was aigutd f^voral tiires at the bar, 
and now this day the court delivered their tipinions Jhiutim. 

Gw/Wju(llcc faid, he hauconfidered very well of the cafe, 
and could not biing himielt to be of opiinVn, that it was a 
fce-liinpic, but did not take it to be m\ efbtc tail, though 
in this his opinion he was fo unfortunate as to dlf/ei from 
the refl of the judges. That which ftnek moft with him 
was the cafe of Abraham and T'wigg^ Lift. Rep. 287, 347. 

Hidt. 86 . A'loorr Cro. Rlix. 478. '^Danv. 185./*/. 

JO. 7 Co. 40. b. out upon confideration he thought his 
cafe difF red from that: tliat in this his opinion be liad the 
intention of the parties of his lid^. He faid the rcafon he 
went upon was, that thofe prccife words of the ho/Iy<^ were 
not requifite to create an cifate-tail ; but if there wcie 
words, that did tantamount and declare the intentio.n of the 
parties, it [a) was fufheient, fo tliofe w^’ords were confiftent (.j) Acc.Co< 
with the rules of law. lie faid, he did not go at all upon 
any difference between a furrcndv:r of a copyhold, and a ^ 
conveyance* of freehold lands; for he thought they ought to 
have the tame conftrudtion. Firff, he faid, here was the 
word heirs, and that exjd lined to be the hciis of F. and Ai 
and being Falentlni ct muiac in the genitive cafe, it was all 
one as if it had been de / alenilm ei AUcia. fie fiid, thitt 
this was like cafe, 7 (h. 40. a. where a feoff- 

ment was made to the life of A. for life, and aftci his de- 
eWe to the ufe of B. and the Ik iis male of the laid B. law’'- 
fully begotten ; and for default of fuch iffuc the remainder 
over; and that was (/;) hdd to be an cftate-iail in B. Now W R- f^cc. 3 
there the heirs of B. is juft the fame with what ibis muftbe 
if it W'erc put Into Englijh \ but irckhd :e, liu’ fLn !s in Latin 
it is the genitive cafe, and if that w^re to hr traiifiatcd it 
might be de B. the words laufaVy tlar are la that 

cafe, fignify nothing ; becaufe evei;. Iie'r niufe ^ - lawfully 
begotten. But that which makwS the doubt un that cafe is, 
that it is not limited in certain of what bod/ to ‘heirs male 
fliould come, and therefore there ought to be fomerhing in 
the wordvS tolhew that. And that io Bv\\\ '}jrd\ calc is cicu]c 
by the words, of B, in Latin^ de ditlo jj^gand b.erc by tlie 
words Falentlni et Aliciae in the gcnilivd'^fe, wd^’ch h in 
EngllJJ) in the fame maimer of Falentine and Alict^ the 
words fuch ifue refer to them two, Hv) f\id that Btck\ calc, 

Lht.'Rep. ' 2 SZ, 28s, 315, 3+4, iiff. and Cro. Cir. 363. 
ruled this : there a feoffment was made to the ufe of A. for 
life, remainder to C. fe<‘ond fon of A. for his life, remain- 
der to the ufe of the firft fon of C. which Ihould have ifllie 
male of his body, and to his heirs for ever ; and for want 
of fuch iffue, remainder to the right heirs of C. A. died 
leaving B. his fon and heir ; 6. had iffue D. a fo% who died 
without illue; C. after the death of D. levied ^ fine to E. 

^ and 
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and in ejefiment by B* agalnft E, it was refolvedi that tlialf 
was an eftate-tail in contingency to the firft fon of C who 
fliould have iffiie male, and fo the remainder in fee vefted 
in Cl and that muft have< been the queftion ; for if it had 
been a fee to the firft fon of G then the remainder to tb^' 
right heirs of C. had been void, being limited after a 
But they held the remainder to be good, and GonfeqUentiy, 
that the eftate to the firft. fon of Cl was an eftatc-tail. He 
f^id, that the cafe of Abraham v. Twigg was objedied, where 
a limitation of an ufe was, ad opus et ufum Gabrielis Dormef 
et hacredummafculorumfuorum legitime procreatorum^ et pro de^ 
feSlu talis exit us th& remafnder over; and it was adjudged to 
be a fec-fimple, becaufe it was not limited of what body the 
iiTuc male fhould iffue. But to this cafe I anfwer, that our 
cafe differs from it, bccaufe, in our cafe it is iftid to the ufe 
of the heirs of the faid Falentine and Alice^ and in that I is 
only haeredum mafculorum fuorum ; but if it had been in that 
caiz^haeredum mafculorum ditli Gabrielis Dormer^ as our cafe 
is, it had been a fee-fimplc ; and fo it is held by Richardjon 
chief juftice, and the difference taken in his argument of 
BeclC% cafe, LitU Rep 347, It is eWefted farther, that the 
word alligns alters the cafe, and will make it a fee-fimple,’ 
becaufe an eftate-tail is not afSgnabk\ But to that I an- 
fwer, that that makes^ no difference in the cafe, and there- 
fore, where the cafe irf 541. a, out of 13 P/V. 2. is, 

that if a man make a feoffment to one to, have and to hold 
to him and hi,s heirs, et ft contingat that the feoffee die with 
out heir of his body, that then the land fhall revert : this4$ 
an eftate-taih So it would have been in the fame manner, 
though the hahendwn had been to him and his heirs and 
affigns; as Cotton's cafe is, 3 Leon. 5. where the cafe was, 
a feoffiiient to the ufe of the feoffor and his wife^ro termino 
vitae ac. etlam reSforum haeredum of the feoffor et affignatorum 
of the feoffor after the death of the feoffor, and his wife ; etfi 
contingat praefatum feoffldorcm obire fine exitii de torpore fuo 
procrcatv^ remainder over : this was adjudged to be a good 
eftate-tail in die fcoftor, though there was the word afligns.' 
So that upon the whole I am of opinion, that judgment 
ought to be given fpr the plaintiff, 

Powys juftice for the defendant, that if is a fec-fimple. 
To make an cnN t^il-tail it muft be limhed by the gift, of 
what body thc'Wue male or female fliall iffue. So is LitL 
feSi. 31. and therefore a gift to a man and his heirs male, or 
(a)p^ acc. ante to a man, and his heifs female, is (a) afee-fimple j b^ut in- 
deed a devife to a man and his heirs male, or to a man and 
{h) R. ac.c, ante hls heirs female, is {b) an eftate-tail ; becaufe wills are con- 
bTOks^therr according to the intent of parties, which is ap- 

flited. parent in that cafe, create an intail. So is 27 JLten. 8. 27. 

where the difference is taken between fuch a devife by will^ 
and a gift* Hob. p,. C. L. There are books, as 9 Hen^ 

6# 25’ 
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6* ^5* 3 Cr^, 470;: tftatfevc^ to a man and his 

heirs males, is a fee fnrf l«i biit the oriier is the better Qookk. 
opinion; But in all other ftiles there ir.uft be, in cafes of 
limiiatiojjs of ellate^tail,' ' either the words Jd corpbre^ or 
words equivalent : ' as the cafe bi/^j Jfff. {a) a gift to a (a) s. c. Co. 
man habendhm to him et haeredihus juis^ ft haeredes de carne 
Jiia habucrii^ ct ft nulht de carne fiia habuertU f^ertatiir^ dffr; ‘ ^ ’ 
that was adjudged to be an eftate-tail. So in the ftatute de 
donh^ two of the ttiftanceS there put, have hot the words 
dc corpon inj h^thaeftdibtts de ipjitviro et muiiere procreatisi 
wliich are tantamount* And where^ever the words dc cor^ 
pore'^ixt not in, ther^ ought to be the words //<? J. 3. or ex 
y, S. as 5 Hefii 5, 6. a gift to A* ei Ki uxori fjus et haeredi^ 
bus eorum^ ct aliis haeredibus dibit R. Ji dibit tskiredcs de R.et 
K, excunUs dbierint fine haeredihus de fcy is afi eftate-tail in 
haj^on and femc^ So 3 3 hrtefj^'^, a [b) gift to one et {!>) S; C. Cef^ 

haeredihus fuis de prima uxore fua^ is an eftate--taiL And the 
dificrciice bet\Vcen de diblo Aaem^ ^nA haeredum fubruki maf 
adorum^ which are the words \\\ Abraham and Cafe 

without de-) or haeredum Adehiy is that which gave the turn 
to Bsresfcrd\ cafe, and was the ground upon Which the 
judges adjudged it to bean cftate-tail* In this cafe the 
words are in Latin in the genitive cafe, there the Words that 
were in Englifi) are turned into Latin^ and made de diblo 
AdenO) to ground that conftru< 5 tioii upon, that they created 
an eftate-tail. If the Words here were, and the heirs and^ 
affigns of Fakntlhe aild Alices then it were ^Eeresforddt cafe,' 
but as it is, it is the very cafe of Alvaham v. Twiggy which 
was a cafe adjudged upon great deliberation, only this 
feems to be the ftronger cafe of a fce-fimple of the two. 

The only objection is, what could be liicant bv the words, 
and for want of fucb ifi'ue^ which ‘it may be faid, miifl be 
underftood of luch iffue of their bodies ? But to this I an- 
fwer, that here is a total omiflion of what body the ilTue 
fhould come of, which waS the thing chiefly ncccllkry, and » 
therefore it is altogether uncertain What iiTue was meant, 
and fuch iflue may as well mean iflue of the furvivor, as 
heirs is the heirs of th^ furvivor in the precedent words, 
fo that that is totally uncertain. This cafe does not come up 
to the cafe of 5 Hen, 5 ) 6 . for there the words are, haeredes 
deR, et K. and hderedibiis defc\ nor arc tftf|^rds to ftropg 
for an eftate-tail, as they arc in the cafe ‘of Abraham 
I'wiggt there arc the words, haeredum mafculoruni Juorum 
kgith/ie^protreatorum : here the words are, haeredum et'A 
as general as can be. And there is no difference between 
a limitation in a furrender of a copyhold, arid Jn a iconvey- 
ance of freehold land, but there ntuft proper words ufed 
to create the eftate* And fo Is the cafe of 3e4gceidv4 H^nCi 
W. Jon^ 342. Cre. Car. 366. where a Copyhold was fur- 
rendered to the ufe of A, and B. and tne longeft, liver 
of them, and for want of ilTue of Bi remaindejr over > and 
refolved, that though in a devife thofe vrtxxii WwW jsive 

yoL.IL Dd . \ an 
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aaeftate tuil to by implication^ yet it (hall not be fern 
a fin render or conveyance, in paffihg which the party ought 
or might have hacf mfficient counfeT to dire£l him \ but in 
regard an eftatfc forjife ii? limited to 5 . by exprefs limita* 
tion, it (tf) notbeaneftate uiUO him higher by ir - 
, plication. It is objefted, that the words of the .flat wre de 
donis arc, quod voluntas donator is de ceUro ohferveiur^ and here 
•in this cafe it appears to have been the intent of the, donor 
to have it aneflate-taiL, But the anfwer to this is, in thofe 
other words of the ftatute, fccundum formarn in charta doni 
fui manifejie exprejjinn^ that the intention, which is by the 
words of the fifatute to be obferved,, is the intention of the 
donor plainl|^gxprefred in his deed of gift. The cafe of 
Harrington'^ in OtiSid. 41. is the veryj^afe in point: 
there the cafe w2l$ a furrendec of a copyhold to ttie ufc of A. 
and his wife and their heirs lawmlly , begotten, remainder 
over ; and though there (A) is no mention in Siderfm v/hat 
became of the cafe, yet in a manufeript report that I have, 
it is reporter! to have been adjudged a fce-fimplc. To con- 
fhiie this an eftatc-tail upon the intention of the parties, 
without any words to raifc fuch an eftatc, may be of very 
ill confequence in akering the forms of word^,. that have 
been hitherto ftitck to, andthougfit necefTary to create an 
cllate-tail 3 and to judge dilates to be intails upon fuch loofe 
words, will occafion a great deal of uncertainty in titles, 
and beget a great many difputes, ai^ I think the judges 
have carried it far enough already. 

Povjdl jullice for the elefendaiu. He faid that the qiuT- 
tion was, whether this w^as an cftate-tail, or a fee-fimpie : 
that it was objected, that it w^as the^intent of the party, 
that it IhouW be an eftate-tafl, and that the ftatute dc donis 
had been taken by equity to fupport the intent of the par- 
ties, and he would go as far as he coufd to fupport the 
intent of the party, but he could not comply with it fo far as 
to take away all diftinftiop, und leave no difference hietweCn 
the forms of words nccefiary to create an eftate-tail and a 
fee-fimplc. He fiiid, that the fort of cftatc, which is now 
fince theftzrtutc esfe called an eftate-tail, was well known 
before that ftatute, and that the ftatute did not create the 
eftatc, but only preferved it: that there (r) were three forts 
of eftates of .inheritance at common law : Firft, an abfolute 
eftate of inheritance to a man and bis heirs: Secondly, a 
fee-fimple qualified as to the time, of its duration; as an 
eftatc to a man and his heirs as Jong J, S, has hehs of his 
body, or as long as church ftands, or as long as y. S. 
lives; forinthefe cafes, though the eftate fhall defeend to 
a man’s heirs, yet they ftiall have it for no longer time than 
is contained in the refpedtivc liinitations : Thirdly, a fee- 
jimple .reftrained as to what heirs Thall inherit it. And 
this was called a fec-fimple conditional at common Jaw: 
(b^ in iSid. 73. thfcooH adjudged it be a fce-Binple. 

but 
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- but that is not fo to be ufidirftbod, Is if upon , the perform- 
ing the condition a fee accrued ; fot then it would have CoJke. 

been the Tame cafe, as; a gift for life with a condition, that 
if the donee did fuoh an adt, that .then he fliould haV^ feei 
ahd confequently, if the tenant in fcc-fimple conditional 
had aliened before iffue had, it would have been a forfeiture 
o+'-his eftate, which was not fo* . But it Was only a qualifi- 
cation as to what fort of heirs fliould inherit it : but the 
tenant iii fee fimple conditional had an eftate bf inheritance 
in him before ifTuc had ; ' but it was qualified as to the de- 
feeht of it, to fuch particular heirs as. wen: exprefled in the 
limitation. Aiid therefore if lands at common law were 
given to a man and the heirs male of his body,, and he had 
iiluc two foils, and the eldcft fon had iflue a daughter, the 
(c/) fecond fo^fliould inherit, and not the daughter, becaufe 
file was not within the form of the gift. But the ftatute 
de donis takes notice, that there had an abufe crept in before 
the making of that ftatute, in letting perfons in to take, 
that were not within the liinitatiofi. .As if lands were 
given to bar on and ferne^ and the heirs of their two bodies, 
and the wife died, and tne hufband took a fecond wifj, fhe 
was h.elJ to be dowable j fo if t}i^ hulband died, and the 
wife took a fecond hufSand, .]be fliould be tenant by the 
curtefy, and the illue by fuch fecond marriage fliould be in- 
heritable ; and the ftatute provides that de ceUro it fhall not 
be fo. If then this eftate, w’hich is now called an eftate- 
tail, was (h) n fee-fimple conditional at common law, to f^) Vide Co. 
create it there rf.uft ncceflarily be fuch words as would have 
been fufficient to have created a fee fimpIc^ conditional into 
an eftate-tail, and the poffibility of reverter into a revcrlion 
or remainder. Now jj:c us fee, if there be any thing in 
this cafe to feftrain thp general word heirs to any }Xirticiilar 
for|.of heirs: and that there, fliould be feme words to re- 
l\rain it is equally necefiiiry,’ in wills as well as furrenders 
and de|:ds, 'riiere is indeed this difference between Walls 
and d&ds, that as in wills the precife word heirs is not nc* 
ceffary to make a fee, fo neither are the (r) words de corport (0 R- acc. :-mc 

J, S, or de J. 5 . or ex fe’r, ncceflary to make an 

entail ^ but there muft be fo.mething in the will, by which ^ 
it muft appear, that it ivas the intent of the devilor, that 
it fhoiild be an eftate-tail. And therefore if a man devifes 
his fon, lands to his and his heirs for ever, hnd for default of 
heirs of his fon, to his daughter anff her heirS for ever, 
which was the cafe of Hearne Cro. Car, 57. 

Hutt, 83. that [d) h a tail, bec^ufe ^f the manifeft intent {«/) Vide 

of the devifor appearing from the claufe for limiting the 5 find the 
landi^over to the da^hter and her heirs, for default of heirs 
of the (bi j for the‘ fon could never die without heirs in aandCro.j4c. 
general fenfe, as long as the daughter had any, and there- 
fore heirs could be intended by the devifor nothing but iflue. 

And there muft bc fohlething 'in tfie will to reffr^ih the ge- 
nerality of the word heirs to fpecial heirs, either in exprefs 
" I) d z words, . 
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wordi^, or words that fhew an apparent intent of the par- 
ties to reftrain it ; for we can judge of the intent of the 
parties only by their words, and this muft be fo in wills as 
well as deeds. And where there is no fuch thing, we muft 
judge according to the generality of the words, and confe- 
queiitly there being no reftraint to tic the words to any pr:-- 
ticular heirs in this Cafe, we muft judge it a fee-fimplc. 
The judges fnewed their favour to eftates-tail, and Aipport- 
ing the intention of the donor, in Berc'.ford's cafe, and the 
reafon they grounded their refolution upon in that cafe was, 
bccanfe the Englljl> words in that cafe, the heirs of the faid 
i^. might be tranilated, haeredes de dl^o B. which words are 
fufficient to create an eftate-tail : but here the words are in 
Latin^ and therefore it is the very cafe of Abraham and 
Twigg. My brother Gottld has endeavoured to give an an- 
fwer to the cafe of Abraham and^ff' wiggy but I cannot fee 
the force of his anfwer ; for I cannot apprehend any differ- 
ence between thef'* word*?, Gabrielis Dormer et haeredum 
ntafculorttm fiioruniy and Gabrielis Dormer et haeredum maf-- 
enlorum praedUli Gabrielis Dormer^ that is in Englijhy be- 
tween G. Z>. and his heirs males, and G. D. and thq heirs 
males ©f the faid G. D, but they are to me both thb fame 
thing. The claufc, and for defauk of fuch ijjuey will not 
help it, becaufe there is no limitation to any iffue before, 
for it to relate to, for all heirs are* iffue of fome body: if 
the words had been, if they fliall have no iffue, or for want 
of ifluc of them, that would have reftrained* the genera! 
word heirs to the iffue of their ^bodies. ‘ II*' faid, that the 
judges had gone too far already m fupporting the intents of 
parties without proper words > and if they fliould go far- 
ther, it would introduce great uncertainty into titles of 
eftates. He faid, it was not material to the refolution in 
BecEs cafe, whether that limitation was an cftatc-tail, or a 
fce-fimple, ani! that when the'eaufe carne into this court 
by writ' of error, there was no notice taken of that point ; 
and it was fufficieiit to fupport that refolution, that it was a 
contingent eftate* For though it was a doubt in Leonard 
Lovefs cafe, whether a remainder could be limited after a 
continent fee, yet it is none now* And therefore if a fec- 
fimple be limited to fuch perfons as A. fliall appoint by his 
will,, remainder over, that is a good remainder veiled, till 
the appointment. -But befldes in that cafe, there are words 
for the claufc and for want of fuch iffue to relate to, iffue 
male of his body going before. For though thofe^words 
arc Indeed only a deferiptio perfonacy yet they may ferve for 
thofc words to relate to, and help a little. But here in this 
cafe is nothin for fuch iffue to refer to, but the general word 
heirs, which is of no avail, becaufe every heir muft^e iffue 
of fome body. HarrlnglotH cafe is in point, but I never 
knew before that it was adjudged. This conftrudlion will 
make too much uncertainty in limitations of eftates. 

Holt 
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Holt chief jiiflice for the deft ndant. He faid, the queftioa ^ 
was, whether thefe words being in Latin in the furrendcr, 
do make an eftate-tail : and that they could not be conftrucd ‘ 
by any rule or reafon of the Jaw an eftate-tail. He faid, 

<!’at the intention was, itfhould be an eftate-tail, and there- 
fore he was defirous to make it fo 5 but he could not do it 
by any rule of law, but according to and in purfuance of 
them he inuft conftrue it to be a fec-fimple. He faid, that 
this limitation muft be confidcred in the fame manner, as if 
3t were a deed, though it were a limitation of the ufeS of a 
furrendcr of a copyhold eftate ; for that [a) limitations of (a) vldcaVt?^ 
ufes, and furrenders of copyholds, muft be confined to the ^57* 
rules of the common law. He faid, that according to 
Littleton^ fe5t. 31. in ail gifts in tail it muft be limited 
of what body the iflhe fhall come, and if that be omitted, 
though the gift be to a man and his heirs males, or to a man 
and heirs females, yet the donee has a fee-fimple and not an 
eftate-taii ; but the word males in the one cafe, and females 
in the other, fhall be rejected. And though the ftatute de 
donis fays, that the will of the donor fhall be obferved, yet 
it is confined, fecundum fortnam in charta doni fid mani^ 
fejle exprrjfm \ and therefore in that cafe of a gift to 
a man and his heirs males, becaufe it is not limited of 
what body the heirs fliall come, the word males fliall 
be rejefted, though it be in the fame fentence, and the lands 
fnall go to all the heirs of the donee without diftin£lion, 
though the intent of the donor was, that it Ihould go only - 
to the male heirs. According to this is my lord Coke in his 
comment upon this^ fe^lion, 27. h* where are thefe words: 

It is a certain rule in law, that in every ftatc in tail 
within the faid ftatute, it muft be limited either by exprefs 
‘‘ words or by words equivalent, of what body the heir in- 
^ heritable fhall iffue.’’ And being there are no words in 
this cafe to fhew of what body the heirs inheritable fhall 
ifllie, and there are words to make a fce-fimple, this is the 
very cafe in LitU fe^ 31. He faid, that in a will indeed 
this would be an eftatc-tail, but the reafon of that was, be- 
caufe of the intention of the party ; but in expreffing a 
man’s intention in a deed, a man muft obferve * other me- 
thods than he need do in a will, where if he did but exprefs 
his intention, it mattered not in what form he did it. For 
the law has appointed particular fettled words to carry 
eftates in a deed, as for inftarice the word heirs to pafs 
a fee-limple, which are not neceffary in a will; and the 
reafon of this difference is, becaufe the fame law by virtue 
of which a man has a right to his eftate rather than S, 
and fuch an eftate pafles by fuch a conveyance, has reftrained 
and tied up that conveyance to particular fet words, in 
which it fhall be penned. But the ftatute of 32 Hen* 8. by 
which the power of devifing lands by will is given, fays, 
that all perfons having focage lands, and no knight^fcrvice 
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lan(.is have power to difpofe of them by their lafl: wills 
and teftameiits in writing, at their free will and pleafure^ 
and fo ](.'avcs them at liberty to exprefs their' wills in vi’hat 
words they plcafe. And therefore, though a gift of land to 
a for ever In a deed is but an eftate for life, yet ’ . a * 
will it (^) is a fee fimple, bccaufe the intention of the 
devifor is plain, that the devifee (liould have the inheritance, 
and the ftatntc has left him at liberty to ufe the words 
he titinks ft, to e.xprefs his intention. 

He faid fecondly, that there were not words hiHlcient tQ 
turn the eftate hi fec^fimple limited by the firft words, to the 
Iicir* of the faid K andf A into an eftate-tai). If it had 
been, //' //jty die voithout ijjue sf then' bodies^ the remainder 
over, there had been particular words to exprds wlnit heirs 
the I'urrendcror meant, and fuch as vvx*rc confi'ftcnt with the 
general words preceding, and woul ] have reftrained them. 
And fo it was in the cafe of 5 Hett, 5, 6. and Perkins^ 


r.ndiiH- the i^ook‘“.yr/^?. T7X. where the cafes are put, if lands be given to 
y.cic C'tcd. a man and Ills heirs, if he have iftiie of his body, and if]\e 
die without heir of his body, the rcveiTion to the donor : 
this is a tail. So a gift to a man habendum fihi ct haa'edihus 


fuisj fi haerede$ de came fua habuerit^ et ft nullos baeredes de 
came fua hahucHt^ the reverfion to the. donor, is a tail alfo. 
But it is objeded, that an eftate-tail may be created by im- 
plication, and for that Perkin^^ fedh 173. is cited ; w'hcre 
the cafe is, that if land is given to f* Si et fi roniingat ipfum 
ahire, fine haeredibus de corporefuo^ <pmd tunc revertatur to the 
donor and his heirs, the donee has an eftate-tail, notwith- 
lianding that it is not given to him and his heirs, bccaufe 
the Ifatutc of Wefinif, wills, quod volufitas clonatorh freundum 
formam in charta dmi fui manifejie ejcpreJJamt de ceterb obferva^ 
tur. I agree (If) C. L. 20. a, that cafe, bccaufe there the 
intent of the donor appears in expr4ifs words in the deed, 


and the implicatipn is a neccilary one upon the words. But 
there is no fuch force in the words, and for default of fuch 
ifjue^ iifed in this furrciidcr, nor ho fuch implication, for 
pvery hefr is iflue of fome body. Bift the remainder limited 
N^tc, I appre- over in this cafe is a fee limited after'a fee, and void. As if 
wrs^furih<fr^^^ land? wcrQ giycn to a baftard and his heirs, and if he died 
prged by the without hcif^j the remainder over ; though' a baftard cat} 
chief jiirticf to haye no heirs of his body, yet the limitation is a fee- 
objo^Uon men- remainder over is a vpjd remainder, becaufq 

ponJciby jt is a 'liinitatipn of a fee ^ter a fcc. 

that there could 


he no behc., that would be heit 3 to bpth liiufi;)and and wife, b^t \yhat ntpft be heirs of their hodicf. 
Ku:c to ti.e firft edirion. ^ 


He faid thirdly, that th^re could be no implication againft 
pxprefs words. Anid for what be pi ted the cafe of Sea good v» 

{ 1 ) There }s poWe in po. Litt. 20. a. tp which the chief juftice could advert. In Co Litt. 20. b* 
a cafeis pur of a limitation to A. and the heirs of his body, remainder to B. in forma prsedidla, 
l!o which he might p«iRbly allude. *• ••• >-5 *. • «.c 

'• Hone^ 
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J^one^ I Cro, 367. and therefore, there being a fee given in 
this cafe by exprefs words to the furvivor of K and A there 
ihall be no eftare raifed by implication, contrary to that ex- 
prefs limitation, "He fakl, that he could not differ this caie 
from the cafe of Abraham Twiggy which he faid was a 
g: eat authority, fo great a one, that he coild notgetovec 
it. He faid, tiiat was a cafe of limitation in a deed; that: 
by the words, haeredum mofadomm juormi legitime procreata^ 
rum^ and theclaufe pro defetiu tain exiius^ it plainly appeared 
what heirs the party meant, and yet that was refolved to be 
an cftateiri fee-fimple contrary to the apparent intent of the 
parties, and .the ftrong implication ujibn the words of the 
limitation, for want of com plying with and 

rule, and (hewing of what body the heirs (hould iilue. My 
brother Gould fays, that thea'e is no difference between the 
genitive cafe and the ablative, between hueredim fuorunig 
and de But there is a vcJ7 great one; for dc is the 
word made ufe of in the ftatute dedonh^ and ^.vaiicl de im- 
port a man’s body. And if you were to tranilate this 
Euglijh^ the heirs of into Latin^ it would not be 

proper to tranflatc it by the genitive cafe, haercdcs yQha 7 i 7 iis^ 
but haeredes de ynhemne ; fo heirs of him^ not hae redes ejus^ 
but haereda de ipfo ; (ofoTi o^fuch a fathe 7 \ not Ttatus or Jilius 
talis patrisy but natu^ or Jitiiis de tali patre,. And therefore 
when, as it w? s in Beresford\ cafe, a limitation is in Eftglijh 
to the ufe of B. and the heirs » male of the faid B, lawfully 
begotten, and for default of fuch iffuc., the remainder over, 
that muft be tranflated into Latin according to the fubjedt 
matter, de Aidfo B. He faid, the words de coipore were not 
nccelTary, but that words tantamount were fufBcicnt.; ar a 
gift to a man et hacredilHis de carrie jua^ or de fe^ 'Oi‘ to a man 
and his heirs, which he (hall beget of his wife, arceftates- 
tail. And fo is Co, L, 20. A. He faid, that if in the cafe 
of Abraham and Twigg the words had been, the heirs males 
of Gabriel Dor 7 /ier^ 'mEngiiJhy inftead of, his heirs males, or 
haeredu?u mafetdorum fuonum^ that had been ati ofrate-tail ; 
and that is the difference taken in Ber^sford^^ cafe. As to 
Beckh cafe, there the words, and for mant of fuch refer 

to the words ijjue .stiaie of his body before. For what mufl: 
Juch KTue be, but fuch as js mentioned before. 

He faid fourthly, that to make this an eftate-tail, would be 
^ conffrudlion repugnant to the premiiles ; for the limita- 
tion is not only to the heirs of and A^ imt aifo to their 
iiffigus, and that word is very 4:Qn(iderablc in the cafe; fdr 
it (hews, that the furrenderor intended, that F, and A^ 
Ihoiild have an affignable eftate; and therefore to conftrne it 
,an eftate tail is to give /^.and A* aneftate that is not aflign- 
able (for it is the very eflence of an eftate tail not to be 
affignable, the words of the ftatute de donis being, quodiYie:: 
donees non habeantpotejiatem alienandi) and confequently is a 
3C.onftrudtion contrary to the firft part of the limitation by 

which 
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which the efiate h exprcCJy limited to the heirs an<l 
o\ K and J. it havin':^ and not havings a power ofaflign- 
ing, arc conriajie.'.. Bat u» this ! fordee it wiil be anfwcr.. 
cdj that the word afTign^; is only a confcquence in law upon 
the natine of jjie (dratC) and is void, according to iIkiJ: 
inaxiin^ exprc^io doriwi aaae taclic nihil oieyitiy* But 
to that he (aid, tint that maxim nudl be underBood, that it. 
wiil have no operation upon the fame claufc wherein it is cx- 
preilcd, but it may control a tuhreqnent claufe: and there- 
fore a man may make a leaic with a oondi r, ion, , that the 
leflcc lhall not alien, , but if he make a leafe to the lefiee and 
his afiigris with fuch a condition, the condition is void ; 
and yet leaHag it to the lefiee and his affigns, was no more 
than what the law implied. So the cafe in Dier 265. a leafe 
of a houfe paffes the fliops, arid yet if a man leafcs a heufe 
witlj the Ihops by exprefs name, and after excepts the 
that exception is void. And for thefe cafes he cited 
HoL 170. So here, though the liinkation to a man, his 
heirs and afligns, is of no greater cflbcf than a limitalion 
to a man and his heirs, yet it mtiv have that effedt as to pre- 
vent the fubfequent claufe, and for want of J itch ijjue^ tioni 
making it an efiatcvtail contrary to the exprefs limitation 
before, whereby an afiignable efiate was JimiteJ to K and 
A* He concluded, that though the int^'nc of the party ought 
to be regarded, yet (b ought alfb the rules of hwy and that 
efprcially in a cafe of a cbnveyance in a man’s life-time^ 
and that of an cflate, to the creating of which the law re- 
quired a particular form of words, or w^ords that did tanta- 
mount. 

Judgment was given Tor the defendant. 

Kempc ver/^ Goodalj. 

S. C. Salk. 277, 

I N an acTinn of debt for rent the plaintiff declared upon a 
demife by indenture, &c, The defendant pleaded nihil ' 
habyii in trnenienU^ tempore Jhnijfmiis praediclae. And the 
plaintiff* demurred generally. Mr. Salkdd for the defendant 
laid, chat he did not pretend that nihil bdhuii in tcn:nien^ 
ti^ could be pleaded contrary to ^he ejioppcl by acceptance 
of the leafe by indenture, but that the plaintiff for want of 
replying, and lelying upon the edoppely had loft the benefit 
of it. For inftead of dcrourring, he ftiould have replied 
and praj ed judgment, if the defendant, contrary to his. own 
acceptance of a leafe of this land by indenture, fliould he 
admitted to plead this plea. And he compared it to the cafe 
of Speak v. IticharJsy Hok 206, where in an action of debt 

1550. 
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againft the fherifF for monej^ levied upon a hmrt facias^ the Ktuv^ 
plaintiiF in his declaration let out the recognizance and all 
the proceedings upon it and the levari facias^ and that upon 
it the defendant levied the money, and at the return of the 
w it returned, that he had levied it, quos paratos habeo^ 
the defendant pleaded as tp \)^nnil debet^ and to the refidue 
payment and an acquittance before the day of the return of 
the writ. And though it was obje(ftcd, that thefc pleas 
were diredtly contrary to the defendant's return upon record, 
y'^t the court held, that in regard the plaintiff had joined 
illue upon the nil deh^t^ and demurred to the plea of pay- 
ment and the acquittance, and had not relied upon tue 
rjkppel the picas were made good. 


The whole court held this to be no plea, bccaufe it ap- 
peared upon the declaration to be a deinife by indenture, 
and fo the efloppel appeared upon record, and fo there was 
jio need of rcjdying it; otherwife where a man declares 
quod cum (Icjmfii generally. And Powdl faid, that all the 
books were to the contrary. And Holt juftice faid, 
that in that cafe in Hob, they did not fet out the return in 
the declaration mth 2 l prout ptftet per reqordumy and there- 
fore the levying the money was the ground of the aSion, 
and not the return j but if a man (hould bring debt upon a 
judgment, and in his declaration fet out the judgment, prout 
patet per recordu?n^ the (<2) defendant could not plead pay- Sed nunc, 
meat Judgment was given for the plaintiff, nijip vide 4 Ann. 


Glover verf. Rogers* 

S. C. Saik, 557, 


Intr, Hil. 3. 
Ann. B. R. 
Rot. 345. 


A Writ of error of a judgment in the common pleas, 
x\ jn an action upon the cafe, wherein the plaintiff de- ation the piain- 
clared, that the defendant in confideration the plaintiff’s 
tejlator tranfporta£et for the defendant from fuch a port to 
fuch a port fuch and fuch merchandizes, promifed to pay dizes fonhT' 
the plaintiff’s teftator tantam denariorumfummamproiranf- «^t:fendant, and 
port at ions mere handizarurn praedtSf arum rationabiliter habere 
meruijpU and avei^;, that pro tranfportatme merehandizarum him 
he had deferved fo much, Upon non afump/jt pleaded ^^enariorum 
there was a verdiS for the plaintiff. Sir James Momiague pro 
for the plaintiff in error took tbefe exceptions: firft, thatynfnferc^^^^^ 
it was only tantam denariorum fummamy and not faid quantam : dizarum pr^dlc. 
fecondly, that it was tantam denariorum furHma?n proy {5V, rationa- * 
rationabiliter habere meruiffity and not faid who: thirdly, ** 

that the averment was only pr^> tranfportatme metchandizL^m^thTlro'^t^ 
he had deferved fo much, and not faid of thefei 

and averring that 


lione merehandizarum, omitting the 
sbje^ted to after verdi il, , 


word “praediaarum” h€g,deftrved ia 


pro tranfpeuta- 
muchjci^otbe 


as 
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as if they were others, it made nothing to this caufe of 
action* 

But the court over* ruled all the exceptions, and after the 
caufe twice on in the paper, affirmed the judgment 
And firfti as for the leaving out quanttm^ they faid tantam 
imported enough alone,' that the defendant prom i fed to 
pay fo much the plaintiff had deferved. As to the fccond, 
they faid, mcruijfet was he deferved; and if it had been ipfe 
7 nc.rui[j'et^ that muft have related to the perfon that tranf- 
ported the goods, efpecially that being the ground of the 
action: and therefore incruljjit fignifying as much as ipfe 
meruifety would be well. And Powell faid, there were but 
two perlbns in the declaration, and therefore it could be 
no body but the tranfporter, and fo was g6od within that 
difference. As to the third, they faid, that if the tranfport- 
cr had mt tranfported thefe merchandizes, the plaintiff 
could never have had a verditft, and therefore now after a 
verdict the want of praedi^, was helped. And Gould ]uW\o^ 
ftiid, that Twifden]\x^\cc. ufed to call a verdi£t omnipotent. 

Smith et alii verj. Stoneard. 

S. C. Salk. 267. Holt *74. 

A Writ Of error of a judgment in the common pleas 
after a verdi£t. The plaintiff' in error affigned for 
cnor want of an original, but did not take out a certioreiri^ 
as the courfe^ is, and get the want of the original certified : 
the defendant in error ple^ided, in nullo ejl erratum And 
now when the caufe came on in the paper it was objctStec!, 
that there ought to have been a certiorari taken out, and a 
certificate made of the error ; for it might.be that there was 
an ill original, and if that were returned, the plaintiff in 
error might take advantage of it, and that would not be 
helped by the verdidf, though the want of the original were. 

Holt chief juftice. If the want of an original be affigned 
for error, and the plaintiff in error does not take out a cer-- 
tlorrt}f and get a return to it, and the want of an original 
certified ; the courfe is for the defendant in error to go to 
the matter of the and get a rule for the plaintiff in 

error to return Kxs certiorari \ and If he does not get it 
done, as is ordered^by the rule, the affignmpt of error 
ttands for nothing, Bi^t if the defendant in error wilj come 
in gratis and confefs the error, there need be no certiorari 
returned. And as to the matter, that there might be a bad 
original, Jffr. that us another fort of error, and when the 
want of an origiital is affigned for error, the court will ne- 
ver intend, that there is a bad original. And the judgment 
was ajffirmed, 
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Regina verf. Weft. 

H E , defendant was adjudged by two jufticcs to be Thefcmonsean- 
J1 the reputed father of a biftard-child, purfuapt to the not commit a 
ib £//z. c. 3. and ordered to pay, fir. and upona|)peal 
the feffions in Hertfordfisire the order was confirmed, and amj 
for not paying of the money ordered, the defendant was maintenance 
committed, arid was now brought into court upon a 
corpus-, and feveral exceptions were taken to the prder of jj’ 
the two juftices, and after they had been feveral times 
ftirred, Mr. King took an exception to the return of the 
habeas corpus, that this was not a fufiicient caufe of commit- 
ment, but that in cafe of refufal to obey the order, the 5. 

juftices ought to have proceeded againft the defendant upon C.n Mod. 59. 
his recognifance, which is the method preferibed by the lla-r 
tute, the words of which are, “ that every perfon making 
“ default in not performing the order of the two juftices, 

« flrall be committed to ward to the common gaol, there to Omanis 
“ remain without bail or mainprife, except they fhall put in improperly com- 
fufficient furety to perform the faid order, or elfe per-mitteriiordifo- 
“ foottlly to appear at the next general feffions of the peace 
“ to be holden in that county where fuch order lhall be aVu removed* 
taken 5 and alfo to abide fuoh order, as the faid juftices into B.R. the 
“ of the peace, or the major part of them, then and there court of B.R. 

“ fhall take in that behalf fif they then there lhall take 
“ anyj and that if at the faid feffions the faid jufticss fhall oblige him to 
“ take no other order, then abide the order before made.” enter imoa re- 
So that the two juftices only have the power to commit, if”fap“^^e 
the party refufe to give fecurity ; but the feffions have in b. R. until 
no power to commit j but in cafe the perfon will not per- th* validity of 
form their order, they muft go againft his fecurity. And 
for this reafon in the like cafe between the king and Ham- ' 
mond, 2 Buljir, 341. where the defendant was committed at 
the feffions, after a bond given to the tw’o juftices, purfuant 
to the ftatute, he was difeharged, 

Hah chiefjuftice, Where the feffioas proceed by way of 
appeal, it is by virtue of, the power given them by the 
18 Eliz. and by that ftatute they have no power to commit, 
but the provifion that is mafic by that ftatute, to compel 
the party’s obedience to their order's, is by a recognifance, 
which is to be taken by the two juftices that made the order; 
and iT the party will not give fuch a recognifance, they have 
power to commit him. Indeed if the £™ons proceed ori- 
ginally by 3 Car. i. c, 4. they may commit for riot perfijrm- 
uig their order. And he faid, it was not material , in this 
(cafe, whether the two juftices had taken any recognifance 
pf tVeJi or no (which Mr. Eyrt dia not appear tp 
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have been done, and fo would diftinguifh this from Hafn^ 
moncV^ cafe ;) for if they had not done it, it was a neglect 
in them ; but the feffions would not thereby, have a power 
to commit, when no fuch power is given #iem by the 
ftatute, 

P<7W/juftice. The two juftices^ power to commit is 
only conditional, except the party put in fuflicient feenrity, 
as by the adl:. 

Upon this exception, the defendant was difeharged; and 
as to the order, <uria advifare till next term, and IVeJi was 
bound by recognifance to appear in the king’s bench the firfl' 
day of next term. Vid^poji. 1197. 

Startup verf. Dodderidge. 

Aciiaumto pay IX Broderick moved for a prohibition to a fuit in the 
two ftiillmgs in iVJL ecclefiaftical court for tithes, upon this fuggeftion, 
the pound of the quod q umpQre cujus^ habtbatur tails antiquus ufus et con- 
y!early”rnTt of^ decimandi de et pro omnibus decimis quibujeunque 

land in lieu of patochlam de JV. et fincs^ Hdiitesy et loca dechnabtlia ejuf^ 

the tithes of it, (km quoquo mpdo_ crefeentibasy renovontlbus^ fivte contingentibus^ 
Salk ^^6 57^ R omnes et fmguli proprUtarii^ eorum firmarit^ vel occu^ 

acc. ante 696. patores aliquarum terrarum veltenementorum inj'ra parochiam 
12 Mod. 563. de W* praedikfam^ ^c, per totum tempus praedtiJum annuatim 
Std vide Mob. (oherunU et folvere confueverunU ^^^ort ecclejiae parochialh de 
And fo is a praedi^o firmario five depuiaip re^oriae illius pro tempore 

cuRom to pay a escijlcyiii upon r^^queft fecundum .^ratum 2 s. Icgalis monetae, 
proportion of the jjrigliae pro qualihet et utraque libra veri adauBi annualh red- 
yearly^valuT. valorisy Anglice^ of the trueimprovecj yearly rent or 

A fuggeffion for value, refpeSiivorum terrarum et tenementorum infra parochiam 
afuIt^rrCtha^^ non ultra^ in nomine^ loco^ac 

on accost of a plena fatisfakJione^ omnium et fingularum deemarum quorum* 
modus, need not cunque annuatim crefeentium^ Wr. in vel fuper refpe^iva terras 
fhew a compli- fenemenfa fua infra parochiam de TV. praedi^iamy U? c. which 
tecomjdy^wkh^ feveral redtors, have time out of mind accepted in 
the modus. full fatisfaftion, of all tithes, and the cuftdra aforelald in- 
violably obferved j yet the defendant knowing the premifles, 
has fued the plaintiff in court Ch i/lian for fubtradlion and 
non-payment of tithes of hay and wheat in and upon the 
lar,ds and tenements aforefaid, in the tenure and occupation 
of the plaintiff, being in the year of Our Lord 1696, 
growing, and fiippded by him to be fubtrafted and 
taken away, licet the plaintiff, iSe. And a rule was 
made for the defendant to ftiew caufc, why a prohibition 
fnould not be granted. Arid npw Mr. Pengelly moved, 
that the rule might be difeharged. He faid, this modus 
was not good for the uncertainty, for the yearly rent or 
value is variable and utterly uncertain, and may change 

every 
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every year; but a mtidus^ which is aeaJnft common right, St^rtvf 
and goes in deftruftion of the original right of the parfon 
to take his tithes in fpcchy ought to give the parfon a ccr* 
tain recomp^nce for a certain duty, a,nd otherwife the court 
cannot adju(^ge that it, is fuitablc. And he cited the cafe 
of Pe}7jv* Soam^ Cro, Eliz. 1^9. where, in a fuit in the 
fpiritual court for tithes of h'6rbage of dry cattle, the de- 
fendant furmifed for a prohibition, that ever}" parifbioner 
there, which had milch kine and calves under, the number 
of feven, fliall pay for every calf he rears a halfpennjiP for 
every one he kills a penny, and for every one he fells the 
tenth penny; and if he hts feven or above, to give one in 
fatisfailion of tithes of them, and of all dry cattle. And 
they held this to be an ill modus^ becaufe if the parifhioner 
had only dry cattle, and no calves, he pays nothing, and it 
is uncertain, w’hether he fhall have calves or not, and fo it 
is an uncertain thing for a certain duty. And JlletPs cafe, 

2 Roll. 265. d.p, 2. a prefeription to*pay one penny, or 
thereabouts, for every acre of arable land, in lieu of tithes, 
naught for the uncertainty. And i Keb. 612. Took v. Lcd^ 
gardy a modus to pay 45. for every day’s ploughing pf wheat, 
and 2r. for every day’s ploughing of barley, is not good 
for the uncertainty; but if the modus had been, fo much 
for every day’s work, with an averment that It is certainly 
known, and the contents of it, it might be. And a note 
on the fide of Dr. LeyJielrPs c?St in Hob. ii. where the 
principal cafe was a libel for tithes of ftables, fuggefttng 
y prefeription tintc out of mind for the parfons to have a 
modus dccimandt for the houfes, ftables, and buildings, vizw 
after the rate of the tenth ’^art of the yearly rent or value of 
the fame, and a prohibition was granted in the cafe, with 
direflions to declare. And oh the fide of that cafe is this 
note, VIZ, that modus declmandi can hardly fiand to rife and 
fall according to the rent by prefeription. And though 
iuch a 7 nodus be allowed to oe good m Dr. Gra 7 if% cafe, 

II Co, 15. b, yet that cafe is made .a queftion in i Roll, 

642. n, 1. and the authority of Dr. Leyficl(f s cafe pppofed 
to it. Secondly, this modus is void, becauife it gives room 
to the parifhioner to defraud the parfon, for it in the 
power of the parifhioner to take a , great fine, and referve a 
fmall rent, and fo the parfon nothing. For the 

cuftpm is to pay %s, per pound firi ademfii annualls red^ 
dittis vel valorise Anglice^ of the true irnproved yearly reiit 
or value, refpediivorum terrarum it Unemnto^m ; allb the 
parfon cannot come to the certain knowledge, what rent 
v/as referved. And he cited the cafe of tf^lfon v. Ic Evef- 
pie de Carlijley Hob, 107. I RolL Abr, 647. />/. 5. zDfinv, 

601. pL 5. a modus for tithe wool, that if the parifhioner 
had under ten fleeces, that he Ihould pay otic penny to the 
parfon for each, in lieu of tithes^ and if he had more, that 
hcfhould deliver to thfe parfon the tenth part of his wool, 
upon his cgnfci^nce', without fraud or cpvin, fmevifu vel 

tiidiis 
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Startup taHuoi the parfbn; and held to be ill, becaufe it lays the 
parifoii open to be defrauded. And my lord Hcbarty in his 

BBBiEAjBc*. Qf (he ^afe, fays, that it is a weak anfwer to fay, 

that if it be not a juft tenth, the parfon may refufc it, and 
fue for his due ; for firft, he hath no means to be aflured 
whether it be true or not^ fo his fuit ntay be caufelefs; 
fure he may be it may be fruitlefs. Hob* 107. i Roll, 647, 
648. p, 5. Secondly, the fuggeftion in this cafe is not fuf- 
ficient, becaufe it is not averred, what was the value of 
the lihd« nor what rent was paid for it, as it ought to have 
been; for it is only faid, licet p\2Xnt\S ohtulit et paraius 
fuit et exiflit ad folvcnduk praedklam ratam 2 s. pro qualibet et 
ntraque lihr avert adauSfi annua Hs 7 ‘eddifus vel valoris terra rum 
et tenementorum pracdl 5 iorumy without faying how much 
that was, or what fum was tendered ; and for this the fug- 
geftion is ill. For in every fuggeftion of a modusy the 
party ought to aver the performance of the confideration, 
or fomething which tantamonnts, and fo bring his caie 
within the corapafs of the cuftom, by averring that he has 
done as the cuftom requires. And for that he cited i RolL 
Rep. 38, 39, ba. Cro, Elix. 139. Note, the cafe m Rolle 
is againft the objeftion, and takes the diftinftion, where 
the 7nodui extends to fuch of the parifliioners as keep cows, 
yr. there the plaintifF muft fticw, that he keeps cowsj 
but where the modus is to pay money, £ifr. in lieu oT tithes, 
there the plaintifF need not allege payment,^ ttfc, becaufe it 
is a good ground for a prohibition, that the parfon fues for 
tithes in kind; whereas a modus ought only to be paid, and 
not tithes in kind, and conftquently the parfon ought to 
fuc for the modus, i RodL Rep/ 6 j, S, C. And the cafe of 
Croke Elix, 139, well underftood, turns upon the fame 
diftinftion. 

Mr. ferjeant Broderick faid, that the value of land was 
certain enough, and made the modus certain enough, ac- 
cording to the rule,’ id cerium cji quod cerium reddi poteJi\ 
that the value of land was fuch a certainty as the law took 
. notice of, and theicfore where a man demifed a chamber, 
paying for it yearly fo much as it fhould be rcafcuiably 
worth, debt was brought for the rent, with an averment 
that the lefTee held the q^mber from fuch a time to fuch a 
time, and that for that^me it was reafonably worth fo 
^uch. Stiles 397. Farmer and Lawrence, Ana in powers 
in fettlements for t4mants for life to make leafes, it is a 
common prov^Oy that the beft improved rent, that may be 
reafonably had for the fame,- be referved* And Cro, Jac, 
671. Page\c2iky it was held to be a good cuftortl of a 
manor, that the land was demifable for twenty-one years, 
paying three years value. So 1 Leon^ 117.' a tenure 
was by the fervice fohendi pof quamlibet vacatimem Jive 
alienationem the value of the annual profits of the lands. 
So is the cafe of Tjtus v. PerkinSy 3 Mod* 132. the cuftom 
of a copyhold manor was for the tenant, upon admit-* 

tance 
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tanceto pay to the lord for a fine> tmtum deitarionm ftwi- STA^rcr 
mam quantum the tenements valebant per annum tempore tails 
admijjioniss and adjudged by tlie common pleas, ancf affirmed * 
upon a writ of error in the king’s bench, to (^) be a good 
cuftom, becaufe it is certain enough, and iflliable, and * ^ ^ 
triable bv the country, if it be of mch a yearly v^ue or 
not. 3 Lev. 255. 3 Mod. 132. And that, as it is cer- 
tain enough, 16 of confequciice it is well enough known. 

He faid, that the principal cafe of Dr. Ley field for him; 

and that as to the marginal noflfe, diey were not to be re- 
garded, being added as he fuppofed by the editor of the 
book, but were '"not mj^ lord Hobart^%y many of them being 
of matters which happencxl aftei" his death. He laid, that 
Dr. Grant\ cafe was in poinli where the cafe was, a 
libel by Dr. Grant in the fpiritual court alleged a cuftom 
for every parifliioner, tffr. occupying, a manfion- 

houfe, tsfr. to pay quarterly nomine et loco dectmarum fuarum 
juxta rat am cujujfihet 20j. rent per annwn ex qualibet hujufi- 
7 nodi domo^ tsfr. 2 j. and upon a fuggeftion of a difeharge 
by the 31 Hen. 8. a prohibition y/as, granted, ajid upon 
traverfe of the fuggeftion, there was a verdift for G^ant, 
and upon motion by Grant, for a confultatioh, it was op- 
pofed, becaufe the cuftom was againfl: common right, no 
tithes being to be paid for houfes, and therefore void. 

But a confultation was granted, becaufe this might have a 
lawful commencement 5 for this modus dechnandi might 
been been paid time out of mind for all the tithes of the 
land, upon which the houfes. were built, and the lands 
being built after would not take away the right of the 
parfon. Ii Co. 15. b. He faid, that though according to 
this ?nodus the parfon might have more one year, and lefs 
another, yet that would not make it void ; and for that 
he compared it to the cafe in (h. Lift. 96, a. a tenure to 
fheer all the fheep depafturing within the lord’s manor, 
that is certain enough, although tlic lord hath fometimes a 
greater number there and fometimes a dels, being referred 
to the manor, which is certain. 

Holt chief juftice was of opinion upon tha firft llirring No prohibition 
this calc, tlrat the modus was not good; and that upon or* 

the face of it, it appeared plainly to be noting but an 
agreement between the parfon and the pari|pfbners. If it Sght to 
were an ancient compofition wdth the cpnfeW of the pa- |>icaticd below, 
tron and ordinary, before the 13 Eliz* u 10. that would 
bind tbe parfon ; but then that was lio vground for a prohi- 
bition, beiiig it might be pleaded and tried below in the 
ecclcfiaftical court. That there ►^d been formerly pro- 
hibitions granted upon fuggeftioiis of compofitions, and that 
there were old cafes tb that pur|>ofe, but that it had been 
held otherwife fince ; whfoh agreed.. But if it were 

a. compofition made fince Mdl%. \x (A) was void. 

IMfl, that a compofition time out of mind 

Talcing it to te atwwrfwr, it would be hard to maintain it 
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^T-ARTup to be goodi taking it as to tl^ yearly rent, it could not 
Dopijrridge. good, beeaufe the land might be unlet, and then no 
tithes would be paid or it might be let at an under-rent 
with a fine, and then the parfon would be chqj^ted. And 
as to the value, in cafe the lands Ibould be unlet, who 
, fliould determine what that was. He faid, that if the 
were void, it was in vain to grant a prohibiiion to 
try it, beeaufe, though it fhduld be found for the plaintiff, 
:(tf) Acco ante yet the (aj court muft grant a coiifultation. And to that 
purpofe he retnembered flie cafe of JP/at v- Woodjon ad- 
judged HIL 8 JVilL 3. jB. R* ante 137. where a prohibi- 
tion was granted upon a fuggeftion of a cuftom within the 
hundred ctf D, to pay no tithes for agiftment of barren 
cattle, and in a declaration upon the prohibition ifluc was- 
joined upon the cuftom, and found for the plaintiff, and 
notwithftanding^ beeaufe the cuftom was void in law, a 
confultation was awarded. And he remembered the dif- 
tinilrions taken in that cafe, about a cuftom vi non dcci- 
niando. He faid, that Dr. Lcyjield's cafe was a full cale 
againft the modus^ for that the parfon might fue iij the fpi- 
ritual court for the cuftomary duty j wl>ich the-reft of the 
judges agreed. As to the exception to the ftrggeftlon, he 
faid, it was well enough, for, it was enough for the plaintiff* 
that came for the prohibition to bar the defendant of his 
fuit in the court below, which is fufficiently done by the 
fuggeftion of this modm^ if it be good ; for then the par- 
fon ought not to fue for tithes in kind, but for the modus. 
But the laft timfe the cafe was ftirred, after hearing Mr. 
ferjeant Broderick^ he was for granting a prohibition, and 
putting the plaintiff to declare, and the defendant might 
demur, and the point be determined judicially. I did not 
well hear his reafons, but I apprehended them to be, be- 
, caufe the value of land was a thing well known, and con- 
fequeptly certain enough : that if ftrch a compofition had 
been made before 13 and confirmed^ it would have 
bound the fucceflbrs : that as the parfons might by cuftom 
have tithes of things, of which they had no right to have 
any by the* common law, as lie, fo cuftom might 
model or reftrain their tithes, ..or alter them^ 

But the other three judges were againft granting a pro- 
I'^onTfo. ^ ^ hibition, b^Ufe this was a void madusy being an (b) un- 
ci 421/ certain rccbnipence fat a certain duty^ And therefore, 
though it might be certain enough for a tenure or contradt, 
yet it was not fo certain, as that c(wffideratk)H 9f that, 
they could adjudge the parfon ought to be Ifai'Fed of his 
tithes in kind. Alfa they thought this unrcafonable, be- 
caufe the quantum of the rent was. hot in the eonufence of 
the parfon, and fo he could not know what to demand or 
file for, and was expofed to be cheated ; and for the value 
of the land, they thought it unreafonable, hat the parfon 
Ihould be put under a neceffity every ycartof trying that, 
upon any differtuce between him and hi$ parifbtan€rs> upon 

the 
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ttie peril of cofl-s. They faid^ that it was plain thi?? was an Startu]^ 
agrtanctit between the parifWoners and forne of their for- p^pjjERipcK^ 
iner parfons, and now they bad ^ mind to turn this intii a 
ntddm ; but that it could not be. 

PoweU]\x^\cQ faid, there was no cafe like this in the lawj 
where a prohibition had been granted upon fiich an uncer- 
tain modus. Poivys feidt that the modus was too high, 

^Jiz. two Ihillings in the pound, and that while ht fit in the 
exchequer, if a were high, they al ways difallo wed 
iti your ancient modus's being very low, of.c penny, or jo Bl 420, , 
two pence, Andjfoe rule to £hew caufe was difeharged ~ 5 ^ 4 * 

by the three judges apRift the chief juftice. I'hefame mo- com. 303 
tion was made in the common picas in Trinity term follow- 
ing by fcijeant JVtld^ and oppofed by ferjeant Parker. And 
the cihef juftice, and Nevf/lj smd Bkneawe held the 
void; \nil Tracy gaveoio opinion^ it not being neceflary; 

Atiid ill a cafe by Englljh bill in the exchequer between the 
fame parties, the modus was decreed to be void by all the 
barons. In confideration of which judgments in the king’s 
bench and exchequer^ the three judges of the common 
pleas faid," they would not have granted a prohibition,* 
though they had not thought it fo clearly a void modus. £x 
relatione ni*ri PengeUy. 


Regina verf. Wigg. 

^I^HE iJeferidaiit was indicted for keeping of hogs here in 
X town, in fc»me of the backftrects, contra for?nam Jlatuti, 
And Mr. JVbttakcr to quaih the indidl:ment,becaufeby 
the 2 W.EdM.fiU'. 2. c, 8, f. 20. there was a particular penalty 
appeinted for this offence, vdzi forfeiture of the fwiOe to the 
ufe of the poor of thcparifli v/hcre they arc kept, and thcre-r 
fore an indii^tment would not lie, at leaff not upon the fta- 
tute as this was, by concluding contra formam fiOtUtu And 
he cited the cafe of the AVrt^and JVatfon^ Salkt 45. 3 Salk. 26. 
where it was adjudged, that an indiitment would dot lie 
for keeping an alehoufc without licence, becaufe there iS a 
particular penalty appointed by adtof parliamcntj 

Holt and the court agreed the cafe of the King and tvat^ 
fon^ bccaufe (a) the keeping an alehoufe without licence 
was no offence at commort law ; and tbpy tbok the differ- 
ence, where a new penalty js appointed by a£f of parliament 
for a matter that was an offence at itsommon law, tliefe you 
may ei^er take thait remedy w^hich is given by the aft of 

f arliament, or proceed by way of indiftment as you might 
ave done before : and therefore keeping of fwine in the 
city, tsfr*. being a nuifance at compfion law,* profeciitor 
is at liberty either to proceed .by i?ay of indiftment for the 
nufanCe, or to take that^ more expeditious remedy, which 
is given him ty the aft of parliament, by faie of the fwine. 


A man may be 
indidlcfl tbr whai 
was an oil'cnCf 
at common law, 
no withOancling 
a flatiitc .nay 
mfl.fV a n w pe- 
nalty up<'n it, 
and ptt'fcribe 
a)' other mode of 
proceeding 
luch pcnalt)^. 

'D. p'ce. Burr. 
803, 805, 834- 

Jn fuch indl^^- 
mcntaconclu- 
fion contra for-" 
inam rtatuti ihall 
be confide red as 
furplufagc. VUio 
mitc 1 50. 


The court wIU 
riever quafh an 
ind I 'foment for . 
nuifarve* 
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(a) Vide ante 347. ahd the books there tited. ' 
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Ri!«»na But wherethe Aatute mikes thcoffence there you mult purTue 
WiG<j contra formimjiatutti the offence being ari 

‘ (Offence at ciomnionlaw, that was but fur pi ufage, and would 
do no harm. But befidcs they faidj that if the defendant 
had any hopes in his exception, he ihould demur; for that 
it was a rule, never to quafh indidlments for nufances. (a)^ 

{a) The defendant did 3tftenvard$ demyr ; and the court gave judgment for the queen. Salk. 46c, 

Thorntiorow verj. Whitacre, 

If a man un- k CTION Upon the cJafc\ in t^ch tRc plaintiff de- 
vaWa^k^confl. clates Upon an agreement betIPfcn the plaintiff and 

derav'.ontocio fi^f-ndant, that the d(^endant in confideration of 2 s. bcL 
whatisimi^wfi- in liand paid, and of 4/. lyr. bd. to be paid upon the 
W' , an av^jon d'^fendant’s nerforming the agreement of his part, delihera^ 
hiin lor non- ^be plamtift two grains of rye corn on Monday the 

performance. fiqth of !Ma^chy and four grains of rye corn on Monday 
thtn next following, and eight grains of rye corn on Monday 
ne^tt after the Ahnday laft mentioned, and fixtccn grains 
of r^^e corn on Monday next after the faid third Monday^ 
Under a prnmife |;|jc number of grains of rye corn, v/a. thirty- 

titular quantity grams of rye corn on Monday w^xx. ^\\tr^ being the 
©f goodj, on one fifth Monday^ et pyogreffu fic dtliheraret quolihet alio die Lunae 
tile wium annum (nb todem 29 Martii Ins tot grana 

pro^relru fic Lunae proximo praecedente refpe^ive deliberanda 

liherarc quohbet the defendant demurs to the declaration* 

alio d'C Luriic 

fucce fit ve infra annum bis tot quot die Lun* proximppraiced rttc refpc< 5 hvc deliberanda forent, 
ehe paity is only bound to a deivery every other Monday after the fceciAl. 

Mr. Salkeld to maintain the demurrer faid, that the agree- 
ment appeared upon the face of it to be impoffible, the rye 
to be delivered amounting to fuch a quantity, as all the rye 
in the world was not fo much, and being impoffible was 
void, and Ac defendant not bound to perform it. He faid, 
that there were th;ce forts of impoffibilitics; inrpcJpbUltas le- 
gist fuch are all immoral actions, as to murder J. S. bfc. 
Secondly, irnpoJ'ibUttas red^ fuch as are all natural impoffibi- 
lities, which cannot be done from the natirreof the thing ; 
Thirdly, hnpoJJUfilttas faSfi^ viz, fuch an impoffibilfty, as 
though there is nothing in the nature of it impoffible to be 
done, yet it is impoffible for a man to do, as to touch the 
heavens, or go to. Rom in a day- And a covenant or 
condition to do any of thefe impoffibilitics is void. And he 
mentioned the cafe in LitUfeSi. 129. that though relief be 
by law to be paid immediately upon the death of the tenant, 
yet if the relief be a rofe, or a bufheiof rofes, if the tenant 
die in winter^ the lord £ball not diftrain for his relief, till 
the feafon that rofes come.; becaufe lex non eogit ad in^ojji-* 
If a man nn- feV/Vv; and the law takes nptiee that rofes cannot be kept, 
d«ftake for a va- 

JluaMs corifK^c ration to deliver two grains rye, aad cJbuhfc it in aritlimctlcal progreffion lOiftr 
50 times, anadion will lie aga«n(l nim for non-performance, 8. C. 6 Mod. 305. 3 Salk. 97. 
Vide I VfOt. zfio. 1 WilC 395,' {a), 

kaj The quantity doubled 30 time® would be X15 quarters, fifty two, 5X4,483,000 

bjut 
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l)Ut otherwife of .wheat, £ 5 V. which may. Notealfo, thefc Thoukborow 

6ther cafes 40 Edw. 2. 6; ea per Finchden: if a man, be 

bound by his deed to do things which cannot , be done by 

impoffibility (although it was his folly) yet the deed is. void ; ^ 

but a man is liable to do as far as. Can b6 done by the power 

of a man. And the principal cafe there, which is alfb 

cited T Co, 98. a, and abridged Fitz^ Civ, 16.' and is put in 

Perkim,^fcth 7 ^ 3 . that if a leafe be, made of a wood, and 

the leffee covenants to leave the wood in as good plight as 

it was at the time of the leafe made, during the term the; 

Wood is blown down by a fudden tempeft, the Jcll<>r fliall 

not have an a<Stion of covenant : otherwife In cafe of a like 

covenant upon a leafe of a houfe,^ and tlie houfc Is blown 

down by a tempeft during the terfn* For iii the laft. cafe it 

is in the leffee’s power to have the houfe in as good plight 

us it was at the time of the demife ; and for that reafon, 

though it was blown down by a tempeft, yet (a) the leflee fajAcc.Vycr 

muft rebuild it, becaiife Mt was his own agreement ; but 33. a. pi. ro. 

in the firft cafe it is impofliBle, bocaufe the leffee cannfot 

make the trees grow again as they were before; and there- ' 

fore by reafon of the impoflibility, he is excufed from his 3(0. 

covenalbt. G L. ^06, bi a bond, condition that if the ob- 

ligbe go from IFeJiminJlcy to Rome within three hours, that 

the bond fliall be void, the bond is abfolute, and the cori- 

dition void; So of a feoffment wit;h the like condition. 


//<?// chief juft iCc^ SuppoffSl-i for money paid him by 
B. will undertake to do an impoflible thing, {ball not an 
a6tion lie againlt him for not performing it; as in Cafe of a 
bond Vv'ith fuch an impoflible condition, the bond is fingle. 
So where a man will for a valuable confideration undertake 
to do an impoflible thing, thougli it Cannot be performed, 
yet he ihall anlWer Jamagesv 

And as to the infipoflibilityy the court faid it was only im- 
poffible'with refpedt to the defendant’s ability, which was 
not fuch an impoffibility as would make the contrail void. 
And the chief juftiefe faid, the words, qiiolihet alio die Luntry 
muft be conftrued what we fay in Englijh^i every other Alon-^ 
dayy that is, every next Monday but oney and that would 
bring the contrail rfeirer to the defendant’s ability of per- 
formance; And he faid, that vnpoffibilitas ret et were 
all one.- 

Rowell faldy that thbiigh the Contrail was affooUffi: one,: 
yet it would hold in law, and that the defendant ought to 
pay fomething for his folly. 

\ 

Upon this occafiort^bC Cafe in xLtViiix, i keb*>^6(). 
yames v. Morgan,^ was remembered, which was an agree- 
ment to pay for a horfc a barley com anaily for every naiJ 

' ' E e 2 ' ' ■ ^ m 
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in the horfc’s flioes, and double every liail, which came to 
500 quarters of barley ; and at a . trial before Hide chief 
, jufticc the jury gave the plaintiff the {a) value of the lK)rfe 
in damages, and he* had his judgment : which cafe was ad- 
mitted of all hands to be gc-od law, and did, as the coiinfel 
for the plaintiff urged, rule this- But Mr. iW/v/J faid, that 
differed from this, hecaufe that was pofbble to be performed, 
though it was an ill bargain, but this impofHble. 

Xhe counfri for ^the defendant perceiving the opinion of 
the court to be againft his client, offered the plaintiff his 
half crown and his coff, which was accepted of, and fo no 
judgment was given in the cafe. 

Kinfman verf. Crooke. 

I N a trial at bar May^x/^-^ t7<>5* 0^ an ilTue dire£led out 
of chancery, to try if a leafe wms made in purfuance of 
a power which was to make leafes for the bcfl rent that could 
be got: a witnefs named RuJJdcy was examined in chancery 
concerning the value, of the land, having been col IciSlor of 
the rents ; and at the time of his examination in chancery 
he referred to and confulted his rental. But now at this 
trial he was become Wind, and tiierefore his examination in 
chancery anil depo/itions there were admitted to be read ; 
becaufc if he had been fo *J[i as that be could not have come 
to the trial, tliey had been good evidence, and now he is' 
difabied to confalt the rental by the aiSt of God, and there-, 
fore the fame rcafbn holds* He alfo gave evidence of what 
he remembered bcfidcs. 

Secondly, 6ooo/. was devifed to yf. and in truft to- 
purchal’e lands to be fetlTcd on Francis Gofton for life, with 
remainder to his Tons in tail in contingency, remainder to 
iViUiajn Gofton for life, with contingent remainder to his 
Tons iu tail, remai rider to Harold Kinfman in fee, with 
power to make JeafeSj uf fapra-y Francis Gofton made a 
leafe tp Crooks^ rendiing 170/. per antrum rent, and died ; 
and the queftion was, whether the value was per an^ 
num at the time of; the purchaie or not. My lord Gorges and 
Mr. Latin the traftee.s,, were^pt^duced as witneffes to prove 
it. And it was objected, they were not witnc fles, be- 
caufc Kinfman the remainder-man not joining in ihepur- 
chalb, and who now contefl-c<l the leafe, if the lands were 
not of that value, it would be a breach of trufl: in the 
tr LI flees, and they would be liable in chancery to make fa- 
tis faction to the cejhif q%te trujf:^ and therefore they were to 
give evidence to cxcufe theiiifelves. Sed non allocatur per 
curiam^ and they were fworn and gave evidence, {a) 

. R. 3 10. 3 T.jjR* 34. 36. 37, 
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Pleadings port vol. 3- p. 37. 

I Ndiclmcnt. That the defendflfit and three others, ex^ An ilkplcon- 
i/i Celt's pcrfonac malorum *. vnirnifnf et compnjfantes de^ no^- ^ 

vifantes ct inti-rfc confplrantes how to cheat the queen’s fub- thing is done 
jects (;f their money, L^c. 1 8 of December^ tlie fecond year in purfuance of 
of the queeii, falfo UUcite nequiUr et ajlutc ntacbimnte% in- 
tmdentt'i ft inter fe con fpir antes q^endam P* P. non fpltm de 
pfctmils fuls dnipere et defravdarcy verum ctlam ipfum P. P. Holt isi.D. ac, 
df lono noinhie fama jiatu et credefrtia jnis deprivarc^ et c unde m **^^5 3 “'^* ^ 

P. in 7 naxlmum fcandalum^ coniemptum^ et infahtiam^ afmdom- 5 Mod. 1 00. 

7 ies ilgfos et fubditos of the queen inducer the faid day apud a confpiracy to 
Londmi viz. fuch a pariili and wtirA^fa/Joj H/icite^ deceptive^ cluigca man ^ 
meditieff.^ et ex iniqui tucri cc’vfa inter fe confpiraverunt^, mu’- j-Uu^^enw fs ' 
cbinaviru'ntj xonfuitaverunt.^ tt dp'^eaverunt^ fdfo^i injnjie^ indiaable. S. C. 
nfquiier.i et diah'Jice ad oneranditm et acrafandum praeditlum 6 Mod. 185, 

P. f(jc patnin infantis^ unde pi'mditta E. E. one of the dc- 
fendants tunc gravida fait : et ilHadtunc et Ibidem praetmde- vide ante 370. 
bant., et cofijpiratione inter fe fe vt praefertur prdehabita., p^r\ \nA\e\mtnt 
adtunc et ibidem vi et armis, falfo etmaiitiofe affrnmhant., 
ft quilihet eorum adtiinc et ibidem affirmdbat falfo et 7 nalitiQfe, with being the 
quod idea. P. tunc nuper praeantea hanuijpt ca 7 ’naie?n eognitio^Jcm father of a child 
coporis ipfms prasfatae Eliz. E. et ipfam praefatara. £. E. 'er/r— 
na/Hjr cognovij/et, et qmd ,pff praefatusP.fu!tpatf .prae~j,^(^^^^^^^^Xxe 
ienf: infmithy de quo pradUJa E. £. iunc gravida ipfa child was likely 
a ff fruit et pp'aetendeiat : ac quod pro uHerlori executimt prac^ be chargeable 
vujjorum iidem the defendant Beft and the^ others adtunc et 0^ avrr^that the 
ihidefn inter fe agreeavemnt et cqnclufere^ quod ipfe praedt^Us party to he 
B. ad praefatum P. accedcreU eundeh P. acsujptriet^ quod charged was not 
ipfi praedidiis P. tunc nuper praeantea l^buijfet carnalem cog'- 
7 idionem corporis praefatae E, B. et ipfam B, B* tarndliier 1*83. Salk! 174- 
rognovijfet., et quod ipfe praefatus P^fuit pf4er didii prahenJi^o\K^ 
i nf antis., de QUO praetend^ant ipfam praediSiam B* 

e//e, Et juratores praedtatfuper Jactamentum fuum praedic- tended to be tljc 

wifebf fuch 
party, if OiMa 

defcribftd by the addition of fingle woman, tho’ ftie has fever al firnames giycn her under alas's* 
AnftdjAidication of two jufticcs that fucb party ms the father would be a bar to the indi^twnt. 

' ' ■ . ' ..i / i^tm 
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tufft uhcrlits dicuni^ quod pracdiHus Bejl in executions praemif- 
forum^ acfecundufn praeditla confpirntionem^ confultationemy si 
agrevamc?tt}t?n inter ipfos Bsjlet alios defendentesy ut praefert^ry 
praebabitay pojica fcilicety the faiil day and year and place^ 
ac in diverfts aliis locis infrity tsfr. vi et armisy falfoy ne- 
quitrvy mnUtiofey dialoliccy et ex iniqui liter i cauftiy in auditu 
quamplurhmrumligcorwn et fubditorumoi the queen fuledigno* 
rum onerabat ct accufahut praedidium .P. quod ipfe praefatus 
P. time' nt0er praeantca hahuijjet carnedem cognitmum corporis 
praefatae M et ipfam E, canialiter cognQVijjety et quod ipfe 
praefutus P, fnit pater di Si i prartenfi inf anti $y de quo qffirma- 
hiint prasdiditan Ji. tunc gravidam ejje : ad grave danmumy 
fcundaluruy ct defamptionem praefaii P. in pejftmwn et peinii'- 
tifurn cxetnplmn omnium ^lioritm in confimili cafu delinquenti^ 
uno^ et contra pacemdiSiae d^minae reginae nunc coronam et dig- 
nhatemfuGs, "Die defendants ffemurred, 

Mr, lerjeant IVeld for the defendant took exception: 
firft, that it did not appear, that any thing came of this 
confpiracy, and bare confpiring to do an ill thing by 
another is not criminal, unlefs the thing be done j for it 
is the damage the party receives by the confpiracy, that 
makes it criminal: fcoondly, that it did not appear, that 
the fadi the defendants^ confpired to charge the profecutor, 
with was fialfe, and a confpiracy to charge a man with a 
fa<5l that Is true, not punifhable; and therefore the in^ 
fliiSlment plight to have /aid, the profecutor was not the 
father of the child ; aiid for the adverbs of falfely, unjuftlyi 
wickedly, and deviliflily, which were inferred in the in- 
fliftment, thofc went to die confpiracy^ and the defendants 
might falfely confpire to charge the profecutor with a fail: 
that was true; as if they had promifedhim not to do it: 
andhe rcfembled this to the cafe of perjury,' where it is not 
enough to, fay, a man did falfoy fwear, but the in- 

diwlment muft lay, that the fa£t was falfe: thirdly, the 
' worhan^ upon whofe body the child was fuppofed to be be- 
gotter^ was laid in the indidlment by fevcral furnapies ; 
and hsMaid, may be fhe might be tbe wife of the profecutor^j 
hnd fl# might go, by his name ampn^ the reft or her alias j 
and this fic* (aid was the rather to be intended, becaufc they 
charged the profedotpr with being pater^ which he could 
not be to a baftafd child : fourthly, the indictment ought 
to have laid that the child was like tp becortip chargeable to 
the'parifh j foe unlefs the profecqtor by this accufation were 
like to be fubjedted to feme penalty, the indiftment will 
not lie; the indiiftment here is nothing, but that the de- 
fendants ponfpired to tcjl the proftcutor, that he was the 
father of the child E. was big with* 

The fepond exception was ftirred twice before in Hilary, 
^erm, .and feemed to ftick much with the court ; and th^y 
prdefed precedents to be fearched. And for the q||jeen were 
^ted the cafes of the queen againft Kimberley^ i Lev. bi. 

i Sid, 
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I Sid. 68. an indictment for confpiring to charge J, S. for 
having begot a baftatd of the body of T, G. to the intent# 
to extort money oyt of him; and held good/ and yet no 
averment that the profccutor was not the father. And the 
King ai^ainft Annftrmg^ I V€ntr^ 304. an indiftment in the thou{?h 

like manner for' confpiring to charge onc/orthe k*-efh>g 
of abaftard child, and thereby alio to bring him to c it- except on was 
grace. And in both thofe cafes a confpiracy without any «»ever uken m 
further a< 5 l done was held to be indiClable. 

Now this Trinity term the court gave judgment for the 
queen, for they faid, the defendants were ^hjirged at leaft 
with a confpiracy to charge the profccutor with fornication. 

And though that was a ^iritual defamation, yet the con^ 
fpiring to do it was a temporal offence and indiClable, and 
the confpiracy was the gij} of the indidment. And the 
chief juftice faid, that confederacies were one of the ar- 
riclefc in the comnnifllon of oyer. And they laid, that£. 
could not be intended to be the profreutor’s wife, andefpe- 
cially, as Powys faid, becaufe jii the indictment fhe was 
named fpinfter. 

Upon fome of the arguments in this cafe, the exception 
in the cafe in 5 Co, 122 , Zong*s cafe, of (/?) dans was cited, W Videame 
for which the indidment there was held infulEcient. And 
Holt chief juftlce faid, tiaat by his confent they would not 
be fo nice again, and that there was not a cafe in the Jaw 
like that. And Powell faid, tliat dans (/>) did tanlamount (^)Vldeaoif 
to et dedit. And Holt ixA P<?w// agreed, that the cafe of*°’*^^’ 
perjury differed fiom this cafe, becaufe unlefs the matter 
that is fworn is falfe, it is not peijuiy. And it was faid, 
that the piofecutor had been adjudged by two juftices to be 
the reputed father of the baftard E, E, wab big with. And 
Hah laid, it the defendants had pleaded that ccilviftion, it * 
would have been a good bar to the indiSment. Powell 
faid, that IVejTs precedents was a pretty judicious hook; 
but Holt faid, that there were many bad pucedents in it. 

Queen verf. the inhabitants of Stretford, 

Writ of Xrrorand Rtcoj# poft vol. 3. p. ^o. 

A Wiit of error of a judgment given at the felTionf of the 
peace for the county palatine of l.ancajier againft the 
defendants for a nuifance. 'And the indictment vra«, quod 
alia repa via, ifc. li JaKuarii prmg, fmt Hadhuc ,fi wide 
lutofa et tarn angujia ita ^usd the queen’s people cannot paA 
■without danger of their lives, and the inhabitants of 
Stretford had time out of mjnd repaired it, and qught to re- 
pjur It as often as need utas. The indidtment ym found at 
the fejOions held the ajd of Jufy the fecond of the queen. 

Swt.»53 A mJm cannot be graoted upon 


A patllh cannoi 
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1 1 Mod, 56, 
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RieivA The: defendants pleaded not pudty, anii venire facias vrAi 
„ * aivavdcd, returnable at the next quarter feffions, and upon 

^ the return of the ‘£;m?vytfr;<7.T only part oMhe jury icippearedj 

and thereupon i. talcs h circumjiantibus was awarded) and 
the principal pa.nnel and talcs tried the cauff) and the de- 
fendants were ffiuiid guilty and fined 40/. The plaintiffs 
in error afligiicJ the gcnepl errors. • • 

Mr. ’k^n^vTiond for the plaintiffs in error look exception, 
that it appeared upon the indidment, that the rime the 
way IS laid to be foeda et Into fa is the nth of yaraiary^ 
wliich is in wintcrj and it is no otTc.nce for th>e highways 
to be dirty ii'i Vvinter : fecondly, that the matter, in which 
• the iiuiiaiice fet-med to be afftgncd by the indldmcut was 
that the wav vV:is, iam an^jiJ{:s. itfi quod tlie (pu-en’s people 
could not pafs ; and that the pari fh was not iiuiioLjble, be- 
piulc the ways were narrow 5 but there was a parrictilar 
power vefted in the juftices of pciice by adl of ])a* hanicnt) 
to. widen them, but the parifli had no power to widen 
them. 

Hclt chief juftice and Poivell held the indiftment naught, 
for want of foying, that the way was out of repair. And 
PgwcU faid, that the faying it was tarn an^ujia that the 
people could not pafs, was repugnant to it’s being alia 
rep'ia via' : for u it had been fa narjow, people could never 
have pafled there time out of mind. And Holt chief jufticc 
cited cafe, Cro. Car, 366. (a) that Inclofing the 
next adj<>iai to the highway would draw upon the 
i fLlil. Abo* owner of the land the charge of repairing the highway. 

390. A. pi. -I. ■ ' ^ 

The chief juftice took another exception, that here was 
a mlf-rrial, for a tales de circunijianiihus cannot be giTintcd 
upon the venire facias. And the judgment was reyerfed. 


j-\. writ of error 
' to remove tUa 
record in :in ac- 
tion by bill will 
not remove the 
record in an . 
aQion by writ of 
privilege, V^clc 
5 O, t. c. 13, 
f. I . by which 
variances of this 
krrtci arc mailc 
^^dab|e. 

% 


Darby verj. Anely. 

S. C. Salk. 6£o. 

A Writ of error was brought of a judgment in the 
$:omiiion plc?us, and the wvit of error quia 

in rci'ordo^ tfc. cujtfmm doquislae quae fuit in curia^ k 3 \\ 
per bi!lam\ <ind the record returned was, the defen- 
dant aftachlaius fifit per brsve^ de privilegio e curia 
hie em/inens ad refpondendum the plaintiff, one of the 
attornies of the court of common pleas, pixta liherta-^ 
Us-i bfq,. de^^laeito tranfgreffionis fuper cafum^ (Sc, et unde 
the plaintiff, in propria ^perfona fna queritur^ £s)V. And 
a. rhotion was made by Mr. Eyre to quaflt this writ 
error for the variance, the writ of error being 

of 
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of a judgment in a. plaint by bill> and the reeord re*. 
turned b^ing a record of ^ judgment upon a writ of privi- 
Jege. AAd it was alleged, tha3 attornics had two ways of 
proceeding in the common pleas, cither by writ of privikp, 
or by bill ; and that thofe proceedings were different. I'he 
cafe of Covt'lJ v. 2 hut. 1634. 1637. was -cited, 

w'hcre an. attorney brought zxi mdelitatus ajjumpfit zgzfkft aii^ 
executor, aial the entry was, thaf the defendant atUtchiaius 
fuit per hr eve dominae reginae de privilegio^ isfe. as here ; and 
the defendant pleaded a bund to a third perftm flanding out, 
quodq'te the defendant nulla babet bona ftu catalla quae fuerunt . 
his teftcitor's tempore mortis fuae in manibus ftns adrninijlranda^ 
nec habuit die exhibiiionis billae of the plaintiff, inftcad of 
brevis., and that was held an incurable?* fault. And he faid^ 
the writ c^f c] ror in tlv* cafe of Thurjlon v. SJatford., which 
was an indebitatus a[fn?npftt by writ of privilege, and was 
loqueh quae fuit in 111? ia iioftra^ per breve nojirunu And 
fo IS the entry in i ivn 905. h. 

And fur thefc reafons the court quafhodthc writ of error. 


Foy verf. Liflcr, 

A Prohibirion was granted in this caufc in Michaelmas 
teim laft to a fuit in the ccclcfiaftical court for tithe 
milk, upon a fuegeftron of a modus to pay from April td 
Njvember the tenth day’s milk once fkiniined made into 
cheefe, in heu of all tithe milk, with intent to have the cuf- 
tom tiied, and that the tjiirftion might be judicially deter- 
mined. For the plaintiff in the prohibition w’cre cited the 
ci'fe^ of Aujlin and hticas., Cro. EL 609, Moore 909. a 
modus to p.iy the tenth chcefe made from May day until the 
firfl: of duguj}., in recompcnce of all tithe milk for the 
w^hole year, is good, b?CHufe of the labour of the parifhion- 
cr, which goes to the making the milk into cheefe. And 
Latch. 226. a 7 nodus to be expufed of tithes of the odd flieavcs 
of coin, for making the reft into fliocks. 


Q^Wlicthcr « 
cuttom to pay 
from April to 
November the 
tenth day’s m.lk 
once Ikiinmed 
and inade into 
theefe in li<,u of 
all tithe milk, 
la a good niodui}. 
S. C. 6 Mod. 
261, with fome 
ditlcrence Salk, 
554 - 


Mr. Eyre for the defendant argued, that thelabour of the 
prrifliioncr here was employed about tlie lefs valuable part 
of the tithe, and that W'ould diftinguifh this from all the 
caf-s. For though he admitted it was a good modus j in 'The 
confideration that the parifhioncr wound up the tenth fleece to 
ot his wool at his flieeriiig for the parfon, to be difejrarged ccuinn afuk 
of tithes of neckings, 01 the dirty locks, vide 1 Rolf! u-Zir, tor fmaii tithes, 
646. pL 17, 649. pL 5. or in confideration that the 
rifhioner made the grafs into hay for the parfon, to be dif- beprovVrwlth. 
charged of tithes of the after-mowth, vide i Roll. Abr. 648. in fi month!, ac- 
D. yet it would not hold vice vet fa. cordmij; to zSc% 

f. 1 4. S. C. Salk. ^ 54, vide a Infl. ^6 z . Thofe months are calendar months. S. C. Salk. 5 54. 
acc. Hob. 17 \ Lxrt, Kep, 19, and are to be computed from the tefte oi the p. ohibition. S. C, 
Salk. 554, If the court giants a confultation for want of fuch proof, it will not make the pay« 
uienc of the double oofls and damages according to the ilatute i part of the rule* 

Now 
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^a) Vide Noy 

30* 


Now this term Mr. £yr£ came and moved the court for a 
confultation, bccaufe the plaintiff in the prohibiti^ had not 
proved his fuggeftion within fix months, according to the 
llatute of 2 is’ 3 £a^tv. 6. r. 13./ 14. which fix months he 
faid were to be accounted from the of the writ of pro- 
hibition, which in this cafe W’as the 25th of November^ and 
coufcquently the time of proof expired the 25th of Alay* Fhc 
chief juftice upon the motion doubted of this claufe extend- 
ed any farther than prohibitions to fuits for predial tithes, 
and upon that the counfel were directed to look farther into 
it. And after upon motion by Mr. Eyre in the abfence of 
the chief juftice, it was agreed by the counfel for the plain- 
tiff in the prohibition, and by tlic court, that the a6t extend- 
ed to prohibitions to fuits for fmall tithes as well as great. 
IVatfon Telv, 102. 2 Keb. 1 34. and the court grant- 

ed a confultation. And Mr. Eyre moved, that it might be 
part of the rule, that they fhould have their double colb and 
damages according to the ftatutc. But the court faid, that 
could not be made part of the rule, but that they mult have 
them of confequence. Mr. Kin^ for the plaintiff in the pro- 
hibition cited the cafe in Adoore 573. that the time of fix 
months given by the 2 Edw. 6. to prove the fuggeftion, 
ought to be intended fix months in term-term, and that the 
vacation ftiould be no part of the time, and that confe- 
quently the time in this cafe was not expired. But the 
court over-ruled him, and faid, it (a) had been adjudged 
contrarywife lince. 


iV. B. For precedents of entries of proofs of fuggeftion, 
ice Co. Intr. 462, 463, 464. 


Precedents of writs, and entries of awards of confulta- 
rions for dciauit of proving the fuggeftion, fee Intr. 

444., 445. Same entry Book of judgments 97, and Thefaurm 
Brev. Ho. But note, that the entry in Ajhton is ill, in the 
award of the cofts ; for there is only an affeflrncnt of them, 
viz, ideo conftderatum eji that the defondant in the prohibition 
recuperet^ Qe, And fo is 17 /z;. 119. i BrownL 98. 5 . CL 


Scawen verf. Garrett. 

S, C S»lk. 545. Holt 587. Plea. LiO. Entr. 3. 

Ati awornpy may |j ^ H E defendant pleaded his privilege of attorney of 
an attorwy!^ JL ^the Common pleas, to an aftion brought in this 

court, apd pleaded it without producing ajiy writ of pil- 
not reffr"vuhc ^ilege. Mr. JVard took exception to the plea, that where 
n coni when he the defendant laid himfelf to be attorney, he did not fay, 
ple.v^s . th.it hcj« 

;in attorney. On a dilatory plea in refpe^l of fomc matter applying to the perfon of one of the 
pf^rtics, fuch matter may be dated without a venue. R. acc. antp X014. D. acc, ante 853. *Tis 
saevtT ne.:t(Siry to alie;^ where the court of common pleas fits. 


• prou4 
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pvout pa0Jer merdum ; and yef attorney or not, muft be Scawew 
tried by r>;cord. _ Ca««t1'. 

Mr. ferjrant Broderick faid, that the precedents were all 
othc-rwifr, and tliat they need not aver it by the record ; be- 
caiifc the rr afte r of record was not the only matter in ifl’ue, 
but ijfo the idt^nlty of the perfon. 

The court inclined againft the exception, but gave day 
over to fciirch precedents. And now Mr. ferjeant Broderick 
faid could not find any ancient precedents ; but there ^erc Brevis Jud, 
fop^e in fome later lx)oks, and they were all without. As 
1 Brown, Intr, % Thompf, Intn 4 Cliffs 570. And he faid, 
that the phiintift' by his demurrer had confcfl’ed, that the de-. 
fendant was an attornej^ 


//(?// chief] uftirc faid, that a (r?) demurrer confeffed no- W R- 
thing but what U'as well pleaded. They all agreed^ that 
attorney or not, was triable by the record. 

The chief juftice faid, there two ways of pleading 
this matter, >0 as it could not be denied, viz. with zprofert 
cf a v'rit of tnivilcge, or of an exemplification of the record 
of bis admifiion ot attorney. Or clfe it may be pleaded as 
it is here. And as to the averment by the record, it is 
nevy;!' pleaded as a matter of record, which is always pleaded 
with time, viZf of fuch a term, isc, but never any plea was 
feen, that the defendant was of fuch a term admitted an 
atrorney, ^ c. He faid, that in an avowry for a fine in a 
court-leet, you never fay, proutpatet per rr:or(hinu He faid, Avowry for a 
that the plaintiff in this c.ife n.nahi have pleaded ml ticl re- 
cord. The exception was over-ruled. p,out patet per 

recordum. 

Mr. JVard took another exception, that there was no 
place laid, where the defendant was attorney, nor where 
the common picas was. And though by the flatute the 
common pleas is to be held tn ciliguo certo loco,^ yet that need 
not be Wijlminjicr^ but may be Hertford^ i^c. 

The chief juftice faid, it was not neceffary to lay a venuo 
where the defendant was attorney, becaufe that being a 
matter concerning the perfon of the defendant, (hould be 
tried where the writ was bi ought. And therefore where 
alien nee is pleaded in abatement, the {b) plaintiff may reply R*acc. poft 
generally, that he was born in Englmdy without laying a 
place, becaufe it ftall be tried where the writ is brought. 

But if atim nee be p](*aded in bar, there (c) the plaintiff muft ^c) D. acc. poft 
reply, that the plaintilF was born in England^ viz, at fuch a 

Powell 
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Powl'H agreed. And he put the cafe^ where in trefpafs 
thvj dcfeiuliut jullifies, becaufc tlic [iJaintifFis his ;v- 
ganumt to llich a inancr, the ' plaintiff* replies; that he 
is free : he need not allege a place, becaufc it lhall be tried 
wheae the v/rit is bpougnt. And as to the matter of laying 
a place for the common pleas, tile chief jiifl ice faid, it Vv^as 
not neceffary, lor they coidd wriie to the chief juftice of 
that court by tiuit name, where-ever the court was. And 
he could not imagine the reafon, why it had been held ne- 
celTary to fhew it in pleading a record, unlefs it were, that 
that was part of the delcription of the record, 

Powdl gave the fame anfwer to this objection, as to the 
fccond. 


The bill was abated, ;///'?, 

Regina verf. Sainthill. 

Writ of liirror and Record pofl Vcl. 3. d. 4S. 

Writ of error judgment given at the feffions of 
the peace, before thejufflccs of the peace, upon an 
iiide/thncnt for not repairing a bridge. The indic^tnicin fets 
forth, ^2icd the (kdendant vi et armis aptid B, oc. occidsnta- 
Icm pdrU'frt cornKiuni: ponti 7 p,.Jalis corwnufiiter vacafi L. 

jcliuaU I uprr rivxitn do in qt:ad.:fn com^nu'ui ferniia pcdail 

ihuLnida en*c a IL a'j'tjo H* at c'juii^ivrnom in p dhnidiuni quf- 
iuin Po'nis taw ruinoftm coj}Jr(:c:a)n ct In t/oidp; ipj ticnniHt ob 
dofoctum roparniionis ot I'wendntiofiis rjnjdnn it a quod 

rati^ine inde Ug'i \:b-lili dUlao dondui^o Yi '/mao. in per rt fiiper 
pentom praniietuni ircy ircnijire^ feu Inborurey proat d’bent et 
joh'hdhly fine tnapho pe^ iculo non poffunty ad grave damnum et 
c:mmun€ neenmentum sormidein fuLditoruni ct ligeontniy at contra 
pmci-nq Lde, et ihratore^ prqcdicil ulterins pr(U'jcHtaHty y;Wthc 
defendanv ?V7;/(7//r: ienurae^ csk'. reparare debet ctjolehat. 'i'his 
-''ate w:s fpoke to twice la Micbitehias term lafi. And 
Air, Pyre t iok two exceptions : Firfl, that it did not appear 
to be .. b'udeo I 1 a com.TJon highway, as it ought, but was 
only in conwiani femitn, b or the ftat it;; of 22 Jlcn, 8. f* 5. 
which gives tlie jurifdi£iioii to the juffic.es of peace in their 
feiIJrm.'. in cafes of nuifances of bridges, is confined by the 
words to bridges in the highways : and fo my lord Coke 
holds in hk' expofition upon the ftatute, 2 Injf, 707. and 
therefore he fays the indiilmcnts upon the ftatutd are, 
quod pons pub Hens et communis Jit us in alta regia via fuper 
Jumen feu turfum aquae^ Wc. And agreeable to this arc 
the precedents in IVeJ 119, 156, 157. Secondly, that 
the indictment in afljgning the defect of reparations was 
too general, bcinpr only occidentalem partem ; whereas it 
ought to have been that fo many feet in length, and fo 

359, Holt 129, 


manv 
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rnany in breadth were ruimf. £sfr. And for that he cited 1 Rkoina 
RvlL 8i. i6, 17. an indidment for flopping 

tnn regig^ viac apud K. naught, for want of Lying what part, ^ 
as fo nvany feel in length, and fo many in breadtn, '' 5 V. So 
an indiclnicnt for flopping qiiandam partan regiae viae conti-* 
nentem per aejumathnem fb many feet in length, and fo 
n^any in hreatkh, naught for the uncertainty of per aelihnati^ 
mmn. "i ‘o die firfl Mr. King made anfwcr, Firft, that this 
mull be taken to be a bridge in a common highway^ becaufe 
it is Lid to be commums prms^ and drat by reaTbn of its being 
out of repair Juhdiii d'ufae dominne reginae eould not pafs 
pront dehent ct jhlebant. Secondly, that there was a communis 
Jirata^ W'hich was not the queen’s highway, as C. L, 56. 
and that no adioh lies for a nuifance in fuchaway; but 
only an indidment : and that the way in queflion mull be 
taken ’o be fiich. And that the juftices had an original 
pow'T of inquiritig into nuifince> by their firft creation by 
thei ftcUute ol Ed. 3. before die ftatute of 22//. 8. that in 
WejTs Precedents J 56. feci. 346. there was an Indidnient 
that w:is only, that conmimis pons apud^ ifc. adeo confraefusy 
Uc. 

As to the fccond exception, the court over-ruled it upon 
the firft argiimnt, and held, drat it being fald, (ominente?nin 
{e dimidium ijufdem pontis.^ that made i\\\: Occident a Icrn partem 
certain enough ; for it is half the bridge, be that half more 
or Ids. As to the firft the court then feemed to think it a 
good exception, and that it ought to have bdm in femita com-- 
muni pro o?nnihus /igeis dmiinae reginae : and if dia^t had been 
fo, they agreed it would have been well, for that the bridge 
need not be laid to be in alta regia via. 13 ut as to J\lr. Kinf% 
firft anfwcr they held, that would not help it, for thofe 
words w'cre by w^ay of inference only, which would do no 
good without prcmilfcs. 

The laft day of Eajier term laft, the cafe was mentioned 
\>y the court, and they held, the indictment naught, becaufe it 
was pons pedaliiy W'hich fignifies a bridge of a loot long, in- 
ft cad of pedejiris. And lb it does not appear what fort<»f 
bridge it is, whether a bridge for carts and carriages, or for 
horfes, or for footirnen only, which is iieccfikry to be (hewn. 

And the cafe in Styles xo 3 . the Kingagainft Sir Henry Spi/lcr 
was mentioned, where it was allowed to be a good exception 
to an kiJidmcnt for not repairing a bridge, becaufc it did not 
fliew, whether the bridge w'cre a cart bridge, or a horfe bridgCv 
or a foot bridge, or what olljer paflage was over it. As for 
tlic exception to communis femita^ they held it was well 
enough. And they remembered the cafe of the King v. 

Thrower in my Lord Hrde's time (i Fentr. 208. 3 Kcb. 38.) 
where an inditlmejtit was for flopping c^mimem viara pedef 

frem 
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Rioika trem ad ecckftam de Whitby t and the indi£kiient was hetef to 
S^iicTHiLL it fhould b:^ taken to be a common foot way, 

and that the rhnf^rh was only the terminus ad quern, Ancf 
Styles 108. S. C. exception taken that it -Iocs not fliew the 
bridge is in the highway, and over-rtTled ; bccaule it fays k 
is a comnion bridge, which is ciaOugh, and it is ncedlcfs to 
fay, it is in the hight^ay. {Weji. 3. 346. acc,) But the 
court did not at that time reverie iht jud^^nnent. 

But afterwards the laft day of this erm the judgment 
was reverfed for the exception of pedalis^ as Mr. Pengelly 
informed me. 


Ball verf. manucaptors of Rulll-I. 

S. C: S:>lk. 6o2. 

In out a A Scire facias againfl bail* The writ fet out a recovery 
Jl\. againft Rujfel^ cumque etiam E. T, dc 1 : c, et f, F. de 
thiplTnt/ff * feilicet termino fan^i Hilarii ultimo praetcrito in 

ought to /hew in eadem curia nojlra cor am nobis apud Wefnionajicrium perfona- 
wVtttfermitwas ventre et devencre plcgih that if judgment fhould be 

againft the defendant, that the mon^ recovered fhould be 
levied of their lands c\vsiit\ts^ Jt contingat that the de- 
fendant fhould not pay it, ner fe prifonae marefcalciae nojlrae 
ta octaftone redder praediStus tamen the defendant debitum^ 
(sfc, nondum folvii nec fe prifonae marefcalli marefcalciae nojlrae 
the hitcvfque reddidit prout^ isc. the defendants pray of the 

d" fen”ant\^ recognizance, and it is entered in bate verba, Roberius Ball 
infjil tliat there executor iejiamenti et uliimae voluntatis Caroli Ball defun^i 
is \ variance querltur^ in an afUon of debt for 80/. on a bond, and 
between the re- defendant bv his attorney venit et defendit vim et injuriam 
the dt'clararion, quando^ 3 c, et fuper hoc cormn domina regina apud bVeJtmo^ 
and that vv hich najl er turn Venit E, ST. l^c, et J, F, dcj ISc, in propriis 
devencrunt plegiiy c, for the defendant qnad Ji 
*»toytr. coniingat^ ife, debitum et damna^o minimefolvere 

aut feipfum prifonae marefcalli tnanjcalciac dominae regin ae co-- 
rani ipfa regina ea occafione non reddere-, t/r. quo le^o^ i 5 'c, the 
defendants plead that no capias was fued out and returned 
againfl- the principal* The plaintifF replied and fet not a 
capias. And the defendants demurred. Several exceptions 
were inffted on by Mr. Pengelly. 

jvnircuUr Tfiat the plaintiff in his oyer ought to have 

capiasadVatr.- term the recognizance was of, that it might 

faciendu nisfuf- appear to be the fame with that upon which the feire facias 
ficient to war- ^ 2;rounded y but as this is fet out without any jerm, it 
appear to be the fame. But to this the chief juftice 
R. acc. ante faid, that this wa? an imperfedl (iyer\ not being the whole re- 

1096. cord, but then the defendant fliould have infifted upon want 

of oyfry and not have gone on* But it is no variance, 

# 

The words “ the prifon of our Mar/halfcii,” in a recognizance of bail in the king's bench, /hall 
be taken to mean the kinc:'s bench pnfon. 

And fo they /hall in the breach in an a^ion upon fuch recognisance* K*' avc» ante S04. 

for 
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for what isfet out agrees well enough with the recognizance 

upon which the fcire facias is grounded. manucaptors oi 

RtfsaiL. 

Secondly, That it appeared by the capias fet or^ in the 
replication, that theie were but five days between the Ujie 
and return of it; whereas every capias fued out againft the 
principal in order to charge the bail, ought to have eight 
days between the return, and (tf) ought to lie four (n) acc Salk, 

days in the /heriff’s offie. ^Vhich the court agreed, but faid 599 * 
that it was only an irregularity in proceeding, and therefore 
the defendants (houldhave moved the court to have them fet 
afide for the irregularity. But in point of law the chief juf- 
tice faid, procefs in the court may be made returnable dedU 
in dwHy cipecially procefs which goes into Middlejex. 

Thirdly, and which was the principal objcvSlion, that the 
plaintiff* had not afligned a fufficient breach, by reafon of 
the variance in the llile of the prifon between the Jcire fa- 
cias and the recognizance. For thebre^'h was too laige, 
the woid marefalciae being ufed fin more prifons than the 
prifon of the king’s bench. I'he prifon of the palace court 
is called marefchalcia hofpitii domini regisy and the keeper of it 
is called marefchallus marefchalciae hofpitii domini regis. lO Co^ 

68. L Thef Brev» 233. And marefchallus indeed fignifies 
no more than a keeper, and fo is Spelman verho marcjchallus. 

And there the citation out of the icd book of the exchequer 
makes mention of the niarfhal of the exchequer. And there 
being fo many marfhal% and marfhalfcas, prlfona marefhalU 
marfchalciae dominae reginae may as well be taken for the 
marlhal of the marllialfca of the houfehold’s prifon, as the 
prifon of the queen’s bench. For that is never ftilcd maref 
caLia dominae reginae\ or prifona marefcolciae marefcalli domi-> 
nae reginacy but always prijoua rnarefcalciae marefcalli dominae 
reginae coram ipja reginay as it is here in the recognizance ; 
or elfc marefchal del hank Ic royy as it is in N. B. 251* 
y. and 5 Edw, 3. c. 8. And if fo, then the breach is too 
large. The exception ftuck with the ccAirt fome time. 

And Mr. Raymond fpoke to it for the defendants. And the 
laft day of the term the court gave judgment for the plaintiff' 
tiff, Uecaufe it being a bail hercy p?*ifona maref alii maref 
ealciai nojlrae muft be inten led the prifon of the marlhal of 
this court, for the court caixnot take any other bails. 

PW/juftice faid, wh«n this cafe was ftirred before, that Sptlm. M 
all thefc marlhalfeas were derived from the earl marlhal, and D- acc. 
that he had granted the inhcutaacc of the office of marlhal 
#f this court out of him. 


Hch 
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Bam. Holt liuiJ, that the marftial of the houfhold is never ftlletl 

manucaptors of mar.fchallus marefchalciae' n^rae. 

Russkl, 

Warner verj. Sir Edward Irby. 


Aclcfcnrfant T N two ivltions ngninll the defendant by the name of Sir 
muTifion oi Tt! Eclvjard Irby baronet, the defendant j)Ieads in one thus ; 
<iition after Iil- " Et praeiUtflns Edwardui Jrhy ^r^niger^ in propria perfona Jua 
ha& admitted venit ct dicity that he is not a biironet : and in the other htf 
hiiTi^fcltto b<„ the the fame matter, only with this difFerence, that he 

on\y praedi Mas Edivnrdus Cfr, The plaintiff de- 

tion. R. aec. murred. Mr. Sotethoufc took exception to the picas, that it 
fintc 1015 , faid praedidlus Edtvardusy which was admitting himfelf 

to be right named, and after ^at iic is chopped to plead any 
?nifnoJmer* 13ut he ought toSfiiave pleadc'd, that Edwardus 
Irby armtgery qui per nomen Edwardi L by baronetti {xioidii 
venit in propria perfonafuciy ct dicity C5 t. Serjeant Rro^ 

. dcrick for the defendant infifted, that there was a difference, 
liR plfa'wiTlfthc ^^dfnoftner of the furname or addition i steaded in 
words, “arid the abatement, and where mijnofmer of the Chrijiian there 

faid y you may (tiy praedidtus the Chrijlian name, where it is the 

?obedie|^rfun ^nifnofmer of the fumamc is pleaded, or pracdi 6 ius the 

mt-ntionffd in the ChrijUan and furname where it is only the niijnojfner of the 

declaration. addition : but otherwife if ?mfn?fmer of the Chriiiian name 

be pleaded. And he cited i Edvo, 4. 3. and faid, that all 


A plea jn shate- vv^ul v> vv.i 

ment mult ihcvv the plaintiff’s writ, 
how thv ]j) imtitf not enough for 
diouldhavc , r 


the books were fo. licit feemed to doubt the difference, 
but faid, that if it were ft>, yet the pka was naught, for 
A plea in abate- want of Ihcwing what hc is. For qyery one that wdll abate 
' * ‘ * muff give him abetter. And therefore 

the defendant to fuy, hc is not a baro-* 
net, without inewHig what he is. And befides he faid, one^ 
erf the pleas was not within his own rule, for he ought ac- 
cording to that to have faid only, pracdidlus EdwardnSy or 
■pracuithis Edwardus Irhyy and not praediHiis Edwardus Irby 
an?iigi}\ But the fureff way of plead; ng it would have been, 
fo have faid, venit Edwardus Irhyy nrmlgery who is fued per 
?2omen lulwardi Irby baronettiy et dicity that he is an efquire,« 
and not a baronet. 


should have ui-d. 
K. acc. ’i ll: ten 
V, WoiiVy. 

B. R. M. 

44 G. 3. poft. 
354!. 

A ln«. Ann. 286 
Bl*»i. acc. 

^ nl. Corn. 302. 
vidt.' poll. 1x07, 
Therefore a pK.a 


of mifprjlion of 

addition muC Ih. w what the defendant’s right addition is. R. acc. poA, i §41. Adding apartu- 
"cular one after h.s name m th.* I‘ep! rung ol the pica is not fulBcicnt to what it is 5 it Ought 
i*} be fubflantialJy Rated in the body of the pica. 


The court gave judgment, that the defendant refpondcai 

liltcriusy nifty 
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Regina Uerf. Fr|fakiyh. 

T he. defendaiTt was indifted for uling the trade of a 
fempftrefs, not having ferved an apprenticefliip to it, 
And the indictment was, ubi revera the defendant never 
was educated in the faid art onnyftery tanquam appnfiilcus 
for appnnticius. And becaufe the word ap^irenticUs Was non- 
fenfe, the indictment w*is quaflied. And judge Powell took 
another exception, that the defendant was called labourer^ 
which he faid was not a good addition for a woman; Pafihi 
5 jiniiae B. R, Regina verf, Maddox an indiClmcnt was 
quafhed for the fame exception* And Holi faid,- that the 
word apprentice was the very material wprd of the ftatiite^ 
and that an indiCtment for exerclfing a trade, in which the 
defendant had not been educated for feven years, without 
the word apprentice, w’ould be ill, wh*^ h Powell agreed. 


Wilfon w;/.'Ingol(!fby. 

A Writ of error (^f a judgment in the common pfeas in A writ of error 
eij^ent, /e/?. the firJt year of the queen, 
w^as- jtdP|ivcn m the ejectment til the third year of the 
queen, and then the record was tranferibed, and brought which the wnt of 
into this court. And the defendant in error fued out a /elre 
facias quare execuiio non tb compel the plaintiff to aflign er- ,^^’/vide 
rors. And the plaintiff in error pleaded nul iiel record^ and str. S34. 891, 
upon bringing in the record, the coiinfel for the plaintiff in i T. R.2S0. 
error moved that here was a failer di the record, which the And thd’ there- 
court agreed. For they faid, that the plea is nulhvn tale ha-^ cordjstranf- 
hetur r€C07‘dum^v/\\\c\\ refers fare facias^ which recites cr.bed alter the ^ 

a record of a judgment in the common pleas removed hither and carried^imd 
by writ of error, which this record never was, no judg- the court in 
ment having been given till after the return of the w^it of 
error was out. 'Fhe chief jufticc faidj that this being a re- 
cord of the fame court, it' would have been moft proper tb jud5mentisnot 
have prayed m’r of it. to be coi Tidered 

*' as removed. 


Regina verf. Mackarty et Fordenbourgli. 

Jndiilment pofl: Vbl. 3. p. 325. Cr. Circ. Alt. 414. 

A n indidlment againft the defendants for that they ix- An mdiamcnt 
ijlentes lucri inhbncjH avidi^ et nequiter^ deceptive^ ha^^fnhrV^^ 
Hjffialitiofe intendentesThornamChowne de I^ondon haberdujher de barter widi J. s/ 

. a certaifi cjiian- 

tlty vinf praetcnli; as good abd new Lilbon wine, f<sr * quantity of hats of f. S. of the value ' 
kt. and affirming vinuin practenium prasdiaurt fore real new Lifbon wire, when in'iaft 
ft was not, and fof that one of them then and there fuper fc aflumpfit that he was a mo'chatit 
of London, and dealt as fuch in Lifbon wims, and then and there peifopattd a mvrehant J'f 
London at fi fuiffet a real merchant when in truth’ he was not, and did not deal as a nicivhant of 
London in Lilbr n wines, and for that the other then and there affiiinpfit fuper fe tlnthew'asa 
broker of London, Ac. and I’brthat J.S. beHcvin^ their prcicnfionsr delivered them a quantity 
hats of the value, &c. for the faid pretended \»nc, go6d, S. C. 6 Mod. 301. vide ame 1013. and 
the books there cited, tho’ it does not fpecify the quantity of the pretended wind, S . C, 6 Mod. 301 , 
01 the number of hats, or (htw tliat the deiendahttknew the pretended wine not to be real Lifbon 
wine. S. C. 6 Mod. 30 1. vide 1 Hawk. c. 10 5. f. 6. The y^rord^ at fi fuliTct a ,real merchant are 
fur{>iufagc. S. C. Mod. 301 . The word “ prasdiaos” may be furplufage, tho’ the matter with which 
it IS ufed is material, and had not appeared befowR.acc, ante and (be the bCoks there cited. 

Voi,. II. Ff flivfr/ii 
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dlvprfis honis et merchary^ 'n fuis defraudare^ fuch a day year 
and Yh.Qi\^infimul detepti^hargaim^^ cum praefatoT.Q 

adcojnmutcuulum^/lngllce to barter, vendendum et e^icafnbietndwn 
qxmulam quaniitatcin vini praetenjjy fit honuin et verum novum 
vinuni regni Portugallwe vocaturn new LlJbonwmQ^ ipftus J,F, 
pro quadam qunntitate galerotum^ Anglice hats, ipfm T. C. ad 
valentiam li 8 /. bonne et legalls monetae AngUae : et fuper com- 
viutationcm vendltlonem et exceimhiationem praedtSlas ipfe prae- 
diclus A,F. affhmpfa fuper fc ejjemercatorcm Londint^ et negoti- 
are et mrrchandizare ut mercator 'in v'ln'is regm Por'tugalliae^ et 
adtuncet ihideni perf&nav/t '/ncrcatorem Lmd’mi atfifuiffitverus 
mercator Londin't^ ubi infadto ipfc praedidlus A, F nunquam 
fuit mercator Lomiini^nec mgotiavit vclmerchandrzavic ut rner-^ 
cator in vlnis regni PoytugaUiac^feu aliquo vino quocunque^ ut 
mercator \ et fuper cc ^ nutation em^ veyidit 'ionem^ et excambiati^ 
onempraediiftai ipfe praedl^us M, M, ajjumpfit faper fc efe bar^ 
gCiinizatorem^ Anglic e a broker, Londini^ et adtunc ei 'ibidem 
perfonavithargaini'zatorem Londin 'i^at ft fuijjct verus harga'ini- 
zaior Londini^ ubi in fa^o ipfe pracdiblus Af, tempore 
eonwiiitationis veudiiionis et harga'in'izatioms praedistae^ feu 
iinquam pojlea non fu'it bargainizator Londini: ac praeditlus T» 
C. fdem adhibens cifdem fi^tis a(Jumptionihu$^ perfonationibui^ et 
dcceptionibifS^ridtuncH ibidem coninmtovit vend'idit et excamhiavit 
praedido A, F, et dcliheravit e'ldem AA.M, ut bargamizatori in- 
ter pracdUiuiti T* C, ct A, F, pro ufu ipftus A, F* quandam 
quantitatem gakrcrumvaleni'iac 1 18/. pro doliis praediC'iis vini 
pracunft pracditli : ei quod pracdicius M, M, ct A, F. fuper 
commutatiGnem harga'iniziti'miem et vemliiioneni praedi^as affr- 
inabant vinumpraeU nfumpraediCium fore verum novum vinum 
regni PortugaiHacy vocaturn nev/ Lijbon wines, ei fore vinum 
praedlcti A, F. ubi in faiio praeditimn vinum praetenfum non 
fnit vinum regni PortugalHacj nec potahile, nec falubre^ nec fuit 
vinum praedi^ii A. F, in magnam deceptionem et damnum ipftus 
F, (i, in coniemptum d't^ac dominae reginae tiuncy legumque fan- 
rutn-y et contra pacern d'tciae dominae reginae nunc coronam et 
dignitatem fuas*, i^c, 'Fhis indiftment was found at the fcl- 
fions of the peace in^' London^ and removed into the king’s 
bench by certiorari. And upon not guilty pleaded, the dc~ 
iendants were at nifi prlus before tlie lord chief juftice Holt 
in LoruLa convicted* And ndw Mr. Common Serjeant and 
Mr. Raymotifl tock feveral ' exceptions to the indi(3:ment in 
atrefl of judgment- 

I. '3'hat heie was no ofrence laid, for the agreement was, 
ns it is here bid, to barter, fell and exchange a certain quati* 
tity of pretended wine as good and true new Lifim \A?inefor 
n certain quantity of hats. Now to have made an dffchce 
of ;t, it ihould have been laid, that the defendants pretended 
this liquor to be new L'foon wine, and pretending it to be 
fuch did barter, lAc, it for fuch a quantity of hats. And 
Dee feid, that the bargain, as it is here bid, is nonfenfe and 

impoffiblc 5 
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impoffible;. for either it is wine, or tio wine; if it be 
wine, then it Ts not praeteiifumi and if it be praetenfumy it is 
iiot vinum. 

2. That the indiftment was uncertain, it not appearing 
how much of this vhium pt^tenfum the profccutor was to 
have for the hats, and Confequently to what degree he was 
cheated, which it ought to do, as well as in cafes where 
damages arc to be recovered, becaufe the fine ought to be 
greater or lefs. And feveral cafes were cited to this pur- 
pofe; The King verf. Forfer^ Trin. 11 WilL ante 
and the cafes there cited ; and 2 Leon. 38 HenhecFs cafe* * 
And ir^u'rmation upon the ftatutc of Hen. 6. which requires 
that all pipes of wine (hall be gauged, tsfr. before they be 
Told, and that fo much of the price as it wants in mcafure 
fhall be abated, on pain to forfeit the value to the king and 
the informer ; and that the defendant had fold feveral pipes 
of wine, of which none contained 126 gallons; and that he 
had not abated the price in proportion ; and hecaufc he had 
not fliewed, how much was wanting in each pipe, judgment 
was againft the informer. | For uncertainty lake the cafes 
following, 5 Co. 34 Plaijierh ca(e, trcfpafs pifeef 

cepiU without Ihewing .fhc number orlfeature, ill. Mich. 

8 I Fill. 3. in the com moiV pleas, verf. The r hold cit. ante 

J92. trover pro parcella culmiy]\xdgV(\^nX arrefted after verdift. 
Indi< 5 lment for ingrofling diver fos cumiilos triticiy , ill. 2 
Buljir. 317. Rex verf. Coldjhrougk y JVkijilery and 2 Roll 
JndUlmenty p. 13, 14, 1 5./^/. 80.J 

3, Dee faid, that affumpfU fuper fe^ £ffr. was improper; 
for that was, he promifed, and not prc^tencled, which was 
intended. That was nlfo improper, and fic.nihed but 
//* which was nonfenfe, and not as ^ which is ac 4. 
That to make it an offence, they ought to (hew, that tlic 
profccutor delivered the hats, w'hich they had not done. 
For when they came to lay that, they fay, deliberavit ciderfi 
M. AT &c. quandam quaniitatem gaherorum vuicniiae 118/. 
pro doliis praedidiis vini praetenfi profdic^ij and there are uo 
doiiis mentioned before. And by ^r. Raymond., where a 
praedici or at fcilicct {hall be dejefted, the difference is, 
where the matter appears once well upon the record before, 
and then a praedi^us or a fdlicety which is repugnant, 
follows, it fhall be rej edited, becaufe there is enough before 
for a fqpndation for their judgment. ] 3 ut where that which 
follows the praedid. or fcilicct h material to the pgiat of the 
adliou, and not well fliewed, as this is, the prd^j^t^. earn 
nbt be rejedled. 2 Cro. 149. 2 ‘^elv. 97. Jennings v. Markham\ 
debt upon an obligation to perform an award, nul aivard 
pleaded; the plaintiff replies ait award, that the defendaiit 
jfhould pay upon the 21ft. of May tune proxime feqnen. to the 
plaintiff 20/. and that the plaintiff praediSJo iff of 
il%{hould rdeafe to the defendant u\ his right in a copy- 
F<> boW 
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Rkctka hold upon the payment; and afligned a breach, that he wa?? 

^ ready to make the releafe,. and the defendant had not paid the 

ACKARTv. becaufe the releafe was to be made the afore- 

faid tft of May^ and there was no fuch day mentioned 
before, the award is infenf^e and void, and no money 
need be paid. 5. I'hat thd^fRrmation that it was new 
Lifion wincy will not fupport the indidbnent. For the 
rule of law is caveat ernptor^ And therefore 2 Cro, 4. 
ChamUer v. Lopus^ an aftion does not lie againft a gold- 
frnith for felling a ftone, affirming it to be a bezoar^ where 
it was not, 386. Baly v. Merrell : cafe does not lie for 
affirming a thing to be of lefs w’-eight than it was^ or that 
a horfe has two eyes where he has but one,. Teh, 20, 
Harvy v. Young : it does not lie for affirming a term to be 
of the value of 150/* where it was worth but tool. Indeed 
where a man is in poffeffion of a thing, and, in order to 
fell it, affirms it to be his, where it is not, cafe will lie, i 
474. and the cafe of Medina v. Stoughton,^ Trin, 12 
3 B. R, ante 593^ and the cafes there cited. But if 
it ftiould be criminal to make fuch an affirmation, yet it 
can never be fo, unlefs the defendant knc'w what he affir- 
med to be falfe. And therefore ^the indiftment ought to 
fzy at leaft, ubi jlhera the defendant vinum praetenfum 
praedifium non fore vinum regni PortugalUae^ and not to fey 
only, as it is here, that the vinum p 7 'aetenjum was not vinum 
regni Portugalliae \ for k may be, the defendant might un- 
der ft and wines no better than the profecutor. And there- 
fore 9 Hen, 6. 53. A 37*^ there is a cafe cited to have been 
adjudged in the king’s bench,, that if one fells a piece de 
panno laneo feiens ipfam ejfe rancaniy and not well fulled, an 
action lies without a warranty. 

Mr. Southoufe for the queen acquainted us,, that the in- 
dictment wa.s of his drawing. He faid, that as to the 
quantity of vinum pracienfurn the profecutor was to have, 
it wa!$ not material to by that. Firft, becaufe it was laid 
exprcfdy in the indi^tnknt, that it was good for nothing, 
that it was J2on potabiU^^nec falubre\ and therefore how much 
foever there was of k, that would not alter the cafe. Se^ 

■ condly, that the thing the profecutor was cheated of was 
the hats, and therefore it was only t^kterial to fliew how 
rnany of them there were > and they had made that certain 
enough by laying,; that it was a certain quantity of hats ad 
vakntiam That if a man was to be indiiked fijr 

cheating another at play with falfe dice, it would fee no 
ways material to lay how many dice he played with,, when 
he cheated him ; but the matter material to be laid, is the 
fum he cheated him of. So if a man fhould be indifled of 
fnagnam quantitafem $oloquintidae into a pond, 
and poifoning fo many fifh, or fi/h to fuch a value, 
that would be good,; without flue wing the quantity of the 

co/o^ 
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mfhquintidae. He faid, he admitted the cafes cited for the Retina 
defendants, of indidimerits for ingroiEng ma^nam quantU 
t^tem foeni\ and the cafes in Rms AbridgmsnU for 
there the uncertainty was in that, that was the offence. 

But here the hats the profecutor was cheated of, which is 
the offence, are certain enough, viz. to the value of ii8£ 

He alfo cited the cafe of The King v. IVetwang^ I 203. 
an indictment for taking out of a pond quofdam pifees vocatos 
carp fifhes, de bonis ei catallis J. S. and upon exception for 
the uncertainty, bccaufe it is not faid how many, and 
Plaijler^s cafe cited, Keeling and Wyndham over-ruled the 
exception, upon the difference between indidtments, and 
adtions where damages are to be recovered, f^or upon an 
indiftment the defendant is to be fined according to the 
nature of the crime, upon the circumftances of the faft, 
and not according to the number of the fifties taken; 

Twifdcn contra^ Morton filente. He faid, at ft and ac ft were 
the fame; but however, it was well without; for perfonavit 
merc/itorem L* was the fame thing ; for if he were a mer- 
chant, he could not perfonate one- As to the praedrej. he 
faid, that muff be applied to ; but if that could 
not be, then it ought to be rqefted. And for that he cited 
3 Buljir. 198, 199. Probyv. Luviky^ in an adlion of efcape 
againft the fheriff upon a mefnc procefs; the defendant pleaded', 
that he had taken the party upon a latitat^ and that in 
bringing of him from Ifington praediSo be was refeued, and 
pleads the return of die refeue ; and exception taken to the 
praedieJOj becaufe there was no IJlington mentioned before ; 
but refolved, that the praedielo was furplufage and idle. So 
{ Lntw, Lambard v- Kingsforth\ debt upon a bond 
to perform an award, the defendant pleads nul agardy the 
plaintiff* replies, ^ind fets out an award, that the defendant 
ffiould pay to the plaintiff, at the houfe of the plaintifF^/K// 

Sevenoak praeddSiunty and alEgns a breach in non-payment ; 
and exception was taken to the praediSlum^ becaufe there 
was no Sevenoak motioned before; but refolved, tl^t the 
praedi^um was void* He faid, there was no need to fay, 
feiensy becaufe the faft itfclf, as it was laid, was a crime. 

He faid, that upon the whole,, taking all the indiftment 
together, it appeared to be a cheat. 

ii/bA chief juft ice. J do^ot know what vitmm praeten^ 
fum is. 

Pewelt juftice. The ftatute of maintenance t^entions 
pretenfed rights, and yet a pretenfed right is no right at all. 

The chief juftice. It is a ftiult ,to buy any right, but it is 
no fault to buy vmmf^attenfumi pretc^ed wine. 
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f rccv// jiiflice. Prctenfea child, in the language of in^ 
dl<rimv‘ntf', is, where a womnn pretends to he with child. 
Mr. Sojtkciifi, you do not anfwcr the exception, that the 
quaiiiity i'^ not fc'c out, h»r it ouglit to appear, that the 
court may know how to <et the fine. 

Chief juft ICC. Ke the quantity of the wine what it will, 
the cheat is of the hat?# 

P/j7tr//juflice. If a man fl:ould bring trefpafs for taking 
a great many hats ad valentiam lOoL that v/ould be naught# 

Chief juftice agreed; but the rcafon of that cafe is, be- 
caufe damages arc to be recovered for the hats. 

Powell juftice. There is the fame reafon here, becaufc 
we are to let a fine. As to the that it is ncccftary 

to be laid ; fuppofe a man fhould take bad money, and [)ut 
it off again ; that is no crime, uiilcfs he knew it to be bad# 

Chief juftice. Befides, perfonating a man is no harm, 
unlcfs it be to an ill intent. Why fliall we prefume the ded 
fendants knew wine better than the profecutor ? 

juftice. A man may buy bad wine, and fell it 
again, without knowing it was bad. 

The chief juftice faid, that the faeft, as it appeared upon 
the evidence, was criminal. This cafe was firft moved in 
Michaelmas term 3", and ruled to flay quou/qae^ Thc.n 
Mr. Southouje moved for jndgnicnt Pajeh. 4^. and it w^as 
fpoke to the effect as before. And now the laft day of this 
term, as Mr. Pengelly told me, judgment was given for the 
quecii. And the court faid, that the quantity is not nc~* 
ceflary to be fhewn, and that here was enough fet out, to 
shew the defendants to be cheats. 
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Speed ver/i Parry. . 

S, C. SalJc. 657. 

A n ai 3 :ion upon the cafe was brought for thefe words 
fpoken of the plaintiff; You are a rafeal and a vil- 
lain, you have forgot fince you lived in the Black-hull-^yardy 
there you could procure broad money for gold,' and ‘dip it 
when you had fo done 3 and then the fliears could go.” 

Mr. ferjeant Darnall moved in arreft of judgment aftei- 
a verdict for the plaintiff, that thofe words were not ac- 
tionable, for that they imported only a power, and not any 
•ad: done, and every man had a power to clip money, and as 
he had a power to do it, fohe had alfo to let it alone. And 
he cited i Roll 51. 4. if a man fays to another, He 

keepeth men to rob me,” no adtion lies : and that words 
ought to be taken in the moft favourable fenfe. 

Mr. Moufjtague for the plaintiff argued^ that thefe words 
in common parlance imported an acf done. And the court 
were of the fame opinion. And Poiucll juftice faid, that 
W'here words were only potential, but a time and place was 
added, there the words , imported an aft done ; for they 
cannot import a bare ppwer in that cafe, becaufe a man has 
the power every where alike, as well any where elfe as in 
the Black^hulUyard. And he refbmbled it to a cafe which 
was in the common pleas 7r/«. 12 TFllL 3. Horne v. Powell, 
where an aftion was brought for thefe words: “ You may 
well fpend money at law, for you can coin fnoney out 
of halfpence and farthings and there the words were held 
to be aftionabJe, bec.iufe they imported an aft done ; for 
from a bare power, he could never have been the better 
able to fpend money at law. And the chief juftice agreed 
it was a cafe in point, becaufe therp.the difference of the 
charge was only in the tenfe, and that in the potential mood, 
as it is here. 

Mr. ferjeant Darnall to encounter that cafe cited 1 Roll, 

72. n. 9. where an aftion wa$ brQugjht/for thefe words : 
Thou muff neetls be ripher than f, for thou didft coin 
thirty new (hillings in a day, thou art a coiner of mo- 
ncy;” and refolvcd^ that no a<^ion lay, bccaufe perad- 
venture he was a coiner of money in the mint, and earned 
money by it. But the chief juftice and Powell both faid, 
that if that cafe were to be adjudged now, they would ad- 
judge it otherwife. And Mr. Page mentiorjed a cafe an tlxe 
common pleas, which Powell agreed, wiierc thefe words, 
You are a coiner of money,” were refoived tb he aftion- 
able ; and the cafe in Rolle'*s Abridgment denied. 

So of a parfon, as if a man fpeaking of 7 . S, who h dead, Ihoukjl lniy tp aiiothp 
murder 7. 5 . ihai would bt a^lonabk. 7. C. iftcdiiipii. 
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Sf **» The chief juftice faid, ,that words fpokcn ironically would 
p '-be a'.lionable, and rernembrcd the cafe i Roll, nbr, 5 y, 
pi 36 . where a man faid of a receiver of the revenue, 
“ Mr. fJcceiver. has deceived the king;” and refohved, that 
it was ailionabie. And Powell obfe'rvcd, that that was a 
ftrong cafe, becaufe the words were adionable upon the 
account of the plaintifF’s pflice of receiver only. 


This cafe was firft moved the firft day of the term, and 
a rule to'iby quoufiue, as ufuai. And therj Mr. Mounfague 
moved for judgment. And the court all along inclined 
for the plainiirr, but took time to confider; and as Mr. 
Pengclly informed me, the laft day of the term gave judg- 
ment for the plainiifi'. 


AcuAomfor the 
I'eeve of a manor 
to make a drift 
ofthc cattle upon 


Follet verf. Troake et alios. 

I N trefpafs for chafing his flieep, viz. ZOO Cheep, that were 
feeding upon, and ufing his common, and impounding 
them i the defendant as to the vi et armis pleads npt guilty ; 
a common With" and as to the refjdue of the trefpafs, quod te7npote quo^ bV. 
in the manor at et diu mU tranfgj-e£ionem praedOfarn^ the place where was 
pu/Iurae continens-i iSc. parcella mapierii de C. infra 
tiicmanoi fhnil manerium praedi^um in comitatu praedi^Oy infra quod quidem 
appoint, and manerium funty et a toio tetnpore cujus contrarii memoria ho- 
have no^ uon cxijiit fucvunty diver fa tenetnenta cujimiaria infra 

upon the corn- manerium praedicium jecundum confuetndinem ejufdem manerii ; 

quodque quilihei icnens lujlumarw teneinenti cujiumarii manerii 
C. praedtBiy et omve$ ///;, quorum Jlatum ipfe hahety de toto 
iernpore cujus contrarii memoria homhinm non exijiit halcrct 
communiatn pafturae inpracdiSIo loco in quoy annuaim ct qm-^ 
libei anno per totum annum pro omnibus niagnis aver Us com- 
Tnunicalibus in et fuper tenement Is fuis praedUiis lev antibus et 
Cuban tihusy ac ^fro cetto nutn^ro oviunt in ct fuper tenementis 
fuis pracdiclis lcvantibi4S et cubantihus refpedlivcy rat tone rcfpcc- 
tivonm tenenientorum fuirum cujlumarlorurn manerii praedi^i 
ianquam ad tenementa cujiupiaria fua ibidem refpedlive fpetlan- 
tern ct pcrtinrntcin ; quodfiitf^er confuetudinem manerii praedi SI i 
a ioto ir??iporc fupradiSlo ibidem ufitatam et approbatam ballivusy 
Anglice the rteve, ejuflem manerii cum tenentibus. ejuldemma- 
fieriiy Vfl aliquibus emmy fimul cum aliquibus aliis perfonis 
auxin aniihu^ et juvanftbuSy quandocunque per fenefchallumy 
Anglice the fteward, manerii praedifti pro tempore exijpenteni 
jujjusy ejfugavity Anglice hath driven, oves in et fuper com- 
muniam praediSlam depafeentesy et eafdem imparcavit in aliquo 
loco infra manerium praediSium ad examinandum fi aliquis tenens 


iron any where 
’‘v.thin the ma- 
nor, is good. 

And not incon- 
filtcnt with the 
claim of a rght 
of common 
tlirougliout the 
ycdf. 

A right of com- 
mon by pre- 
feription may 
be regulated by 
tuftohi. 


A cuAomaiy tenant In fee Ample withm a manor may preferibe in his tfwn name. R. acc. Fort, 
3 J 9 * ^-31* I Bii* Law Tracts, ^44. 147, 
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cujiumarim Unm$Hii c^jltmarii mane fit praediEltfuperoneravii Fol t 

JnglkehAth ch^rgzd^commUniampraedUtam depafcendo ci utendo ' 
communiam praedifiam per majorem ovium numerum^ quam fthi 
debi turn per confuetudinem manerii praedidit ratione tenement I J'eu 
tenementorum juormncujiumariorum manerii praedtBi rejpedhvei 
qmdque per conjuctudinem praedi^amft aliquis tetiens ieticmenii 
^ujlutnarii manerii pr a edUH fuper examinationem etjcrutationem 
praedi^iatti inventus fit habere majorem numerum ovium utentium 
et depafcenthm comtnnniam ratione tenementorum Juorum prac-- 
di^orum refpedlive tempore cffugationis pracdi^ae^ Anglice the 
driving aforefaid, quam ibidem habere debet per confuetudinem 
manerti praediSIi ratione tenementorum fuorum praedidtorum re» 
fpeStive^ quod tunc tot ovas tails tettentis^ quod funt ibidem fuper 
numerum fuum relpecfive fic ut praeferturdebitum^detineantur in 
Parco praediBo^ tanquam averia tnventa dampnum facientia in 
communia praediSla^ quoufque pro dampnis praedidfis per oves 
praediSlas ftc fadtis jatisfaciatur^feu quoufque oves praedi^taefer 
debit um legis curfvtm deliberentur\ et quod tot oves ienentis quod 
ibide?n depafere debent per conjuetudinem manerii praedktl in 
largum ire permittaniury et in communiam praedi Slam remit tan^ 
tur. And the defendant farther fays, that the plaintiff was 
a cuftomary tenant of the faid manor : and that he and jlH 
thofe, ISc. ought to have common for a hundred ftieep 
only, and fo brings the defendant within the cuftom : and 
that upon the drift the plaintiff had furcharged one hundred 
fheep, and that the defendant detained one hundred ftieep, 
parcel of the two hundred, in the pound, quoufque^ and let 
the other hundred go back into the common, *To this plea 
the defendant demurred, 

Mr. to maintain his demurrer took thefe exceptions 
to the plea. Firft, that the cuftom was unreafonable, for 
the drift to be made at the difefetion of the fteward ; it 
ought to be upon a furcharge, or at fome certain times. 

Secondly, that thefe cuftomary tenants muft be taken to be 
copyholders, and then the prefcriptio^i is ill j for copyhold- 
ers cannot preferibe in a que efaie. Thirdly, that the cuf- 
tom and prefer! ption were confounded. Fourthly, that it 
was faid per confuetudinem praedidtam where it ought to be 
confuetudinem manerii praediSfu 

But this notwithftanding, the court gave judgment for 
the dcfendaa:it, nifj on the firft argament. Firft, all the 
court agreed, that it was a reaibnable cuftom, for the reeve 
to make a drift by the appointment of the fteward. In cafe 
of common Jans nombrcy if there be a furcharge, it ^nuft be 
remedied by a writ of admeafurement. But where the com- g . 
mon is for a certain number, there a drift is very reafon- ^mmoT 
able. For until a drift is made, it is hard to know wheftier F. n. b. zq<h 
there be a furcharge or no. And for that reafon drifts ^ 
commons may be by cuftom, and there are Atch cuftomk iii 
all waftes. And it is unreafonable to fay, drift Iha^ not 
be, unlefs there is a furcharge, becaufe till the drift is 
fnade, it is not pofliblc to know^ Wbetiher tbw be a fur- 

chsirgo 
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Tohttv cliarn;e or no; and the intent of the drift was to difcover 
Tkoake. iiircharge. This is alfo more rcufonable than acuftom 
to drive the common at a certain time ; becaufe if that were 
the cufium, the commoners would difeharge the common 
all the rt ft of the year, except at thofe times : and fo the 
cuftom would be incftidlualfor the end it was intended. As 
to the ficond exception, it was refolved, that it cannot be 
taken to be copyholders, for they are advoluntatem dominl ; 
and thcref(">ie they miift De taken to be cuftomary freehold- 
ers, and confcqucntly the prefeription in a que ejiate good. 
Indeed if they had been laid to be copyhold tenements, then 
tliry mull have laid a cuftom for the common, and the pre- 
icfiptioj) would have been ill. A-s to the third, they rc- 
folvcd that the cuftom and die prefeription were dift:in6l, the 
prcfcripiioii lor the common, and the cuftom for the drift. 
Aiid it mishi well bo, that the freehold tenants might have 
* a common by prefeription, and a drift of the common by 
cullonT As to the fourtli they refolved, that it was very fully 
laid before', that there was a cuftom within the manor, fife, 
and that the words pt^r confu€tidinempra€(li^a?nx^\7!Xii^ to that. 

lAx^^Squih then took another exception, that the cuftom 
was ill to impound them any Where within the manor, for 
that they ought to be impounded fomc where within the 
WMfte; and ought not to be drove out of that. But the 
oourt refolved, that it was good, to impound them any 
where within the manor. And HoU^ it was reafonable to 
drive them off the wafte, becaufe the common was to be 
cleared of them. Judgment was given for the defendant, 
t^c. The laft day of the term Mr. Squj/? moved it 
again, and took another exception, that this drift of com- 
mon was repugnant to the prefeription ; for that was to 
have common aniiuotlm H quolthet atiJio pev totutn 
which was interrupted by this drift : but that feemed a 
ridiculous objcdlion ; and the rule was made abfolute, as 
Mr. told me, and his plea confirmed. 

Regina Harper, 

S, C, Saik. 61 j. 

T il t defendant was iodidled for ufing *c trade of a 
mcrchant-taylor, not having ferved an apprenticcfhip 
to it, fcV. And Mr. feijcant Broderick moved to quafh it, 
bccaufc it was not a trade within the ftatute; and it was 
quaftu'd, before the end f>f the term* And fome days 
TtnMr. moved to quafh an indictment againft one 
Cornifk^ S(dL 611. for ufing the trade of a fempflrefs. ^V. 
for the fimc reafon. But the court refufed it, becaufe they 
laid tlicy could not take notice what was, or what was not, 
a trade within the ftatute. But there being an averment in 
the indictment, that that was a trade ufed within the king- 
dom 
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dom of England^ at thetitric of making the ftatute of 5 R « g in a 

and the words of the ftatute being general, any craft, myf- ep. 

tcry or occupation, how ufed or occupied within the realm 
Engla7id or Wales -y If this were not a trade within the 
ftatute, the defendant would have the advantage of it upon 
not guiltv. And Mr. Eyre remembered to the cafe of the ^ueen 
againft harper. But the court faid, that cafe difiered from 
this, and that the reafon why that was qualhed was, becaiifc 
they could not underftand what a merchant- taylor is; and 
that there was no fuch trade. 

Note, Mr. Eyre faid, he had known many indidments 
on this ftatute quafhed for that exception. And it feems to 
pie, that what is a craft, myftery, or occupation, is matter 
of law. 

Regina verj, Wyatt. 

T he defendant was indidfed at^the affizes at 

And the inditlmcnt fet forth, that whereas one Vcm 
mas Na/}) 28 Auguji 13 IVilL 3. was convidfed before two oftheptacc. 
juftices of peace upon the information cf one W, M, and S-C. Salk. -580. 
upon the oath of R, H. of being aiding and aftifting, to one 
E, R, in the unlawful killing of five deer, upon the iith off. 35. 
y//>r ;7 then laft paft, in the park of Sir M, And whereas 
the fame T, N, on the' fame 28th of Augujt was coiivicied Thcconftablff 
before the fame juftices upon the information of the fame of an hundred ii 
JV, A 1 , and upon the oath of the fame R, H, of being aiding . 

and aftifting to the faid R, H, in the unlawful killing of two ihlpv^cTlT 
deer upon the 8th of July then laft paft:, in the park of the coniUble of 
Jl/L Al, and C, AL and whereas thcfiid two juftices after- a parish, s. c. 
wards, viz, the 2d of September in the faid ycar^ at Arundel 
in the county of Sn/Jexy made a warrant under their hand 
and feals diredled to all conftables, headboroughs, and other jf ^ natmeau- 
officers of the faid late king, within the faid county, to levy thorifes a jurtlcc 
by way of diftrefs of the goods and chatties of the aforefald tomakeawar- 
T, N, five feveral fums of 30/. amounting in the whole to 
I5p/. by him forfeited for the fir ft mentioned offence, ft fay inj- who (hall 
quod ip ft vcl eorum aliqui retornam facer enty vei eorum aliquis execute it, the 
rctornam facer ety praefatis jujUtiarih vel eorum uni ad certum bound^oexcLte 
diem abhtnc longe praeteriturn in eodem warranto menfionatum it. s. c. Salk. 
qualiter warrantum illud fuerit e^ecutum ; and then fets out 3S0. Fort. 127. 
in the fame manner another warrant on the fccond convic- 
tion which feveral warrants pofeety feilkety 2 Septembris anno Autli-rizinga 

' " ' ' profecutor to 

detain jn ofFender until a return fliall be made to a warrant of diftrefs docs not preclude a juftlce 
from direfting fuch warrant to a conftablc. A conftable may be indited for refufing to make a 
return to a warrant which is returnable. S. C. Salk. 580. ii'Modr53, Fort. 117. Tho’ noplac« 
is appointed for its return. S. C. 1 1 Mod. 53. Fort. 127. Matter of record when but inducement 
need not he ftated with a prout patet per recordum S. C. 'Fort. 127, R. acc. ante 7 <;• On an in- 
dianunt for not returning a warrant upon a cnnviaiou, the ftatement of thcconviaion is but in- 
ducement. S. C. Fort, u 7, On fuch indiament the jury may come froi^ the place wlierc the 
warrant was delivered and the place where the negledt to return it is ftated ^ have occun ed only 
on fach an indictment if the warrant is ftated to have been made returnable at a certain day then 
paft, and that afterwards, to wit on the day it bears date it was delivered to the defendant, it 
/hall be taken that the deUvery was made before the day appointed for the return. Vide Str. c-ii, 
aSaund. 269. Burr. J 729. 7 

' , fupra^ 
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Jupradino^i were delivered to one RUhard Wyatt^ then being 
one of the conftables of the hundred of in the laid county, 
ctpiid FAphcifJt pvcicdiflum in comitatu pvaididio to be exe- 
cuted : the fiid JP'yatt afterwards, viiL, the faid 2d of Sep-- 
tembei\ at jyalhurton in the faid county, and within the faid 
hundred, by virtue of the faid feveral warrants, levied the 
money of the goods of yet the faid IFyatty the faid 

2d Septemh, anno p-pradidio^ feu unquam pojiea to the taking 
of the indicffmcnt non ficity nec fieri caufavity praefatis the 
i'ifi-ice^, fiu eorum alteri^ aliquant retornam of the faid war- 
lants either of them, /eu qualitcr et quomodo executi fne^ 
rint warranta illa^ vel eorum alterutrum^ prout he was com- 
manded by the refpeefive warrants, fed retornam of the faid 
warrants, or either of them facere to the faid juftices, or 
either of them, illicite^ objUnante^ et contemptuofc adtunc apua 
Felpham praediSium in comitatu praedidlo recufavit et denega- 
vit^ et aJhvc teen fit et denegat^ tffe. The defendant to this 
indiolment pleaded not guilty ; a venire facias was awarded 
de vicineto de Felpham^ and he was tried and was convidted at 
the a/Ezes. And a ctrtiorari was brought by the direffion of 
Gould judge of the alSze, and the record removed into the 
king’s bench. And there, after three feveral arguments by 
Mr. Mountagu^j Mr. iSyr^, and Mr. Whitaker for the de- 
fendant, and by Mr. ferjeant Broderick^ and Mr. ferjeant 
Chefljyre^ and RJr, Attorney for the queen, judgment w'as 
given tor the queen, and the defendant fined 200/. which 
was the fum levied, by the opinion of the thiec judges 
againft chief jiiftice. 

l"he cafe was argued /mW/’/v. ' And firft Gould ]\\{\.\Qe ar- 
crued for the queen as to the firft objection, that the cou- 
ilable is not obliged by law to execute the juftices w^arrant 
i.i this cafe. Tluit ftrikes at the a£t of J3 Car, 2. fiff, l. 
r. 10. againft deer-ftealing, for there in the fame manner 
o here, the penalty is dij cited to be levied by way of dlf- 
trefi, upon the gr^ods and chattels of the offender, by war- 
rant under the juftice’s hand before whom inch conviition 
lhall be madt* j but no oiRcer named, who lhall execute the 
warr..nt, no more than here. But upon both ails, the con- 
ftable is to execute it. For the penalty is to be levied by 
warrant of the jufticc; therefore he is not to levy it him- 
ielf, and therefore he muft fend the warrant to his officer, 
which IS the conftable. And a conftable of a hundred is as 
much an officer to the juftices of peace, as a conftable of a 
pariA. And he is properer, becaufe he has a largeti jurif- 
diition, for the goods might be out of the limits of the 
other’s jurifdlilion. Befides, when this power is vefted in 
the juftices of peace, they muft proceed to execute it, in the 
fame manner as they do other things in their power. As if 
an ait of parliament were to make any think a nufance, the 
party who fliould be guilty of it muft be proceeded againft 
of confequeucc in the lame manner, as for a nufance at com- 
mon law*- 


As 
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As to the fecond that when the convictions Reojna 

are fet out, there is no condufion prout patet per fecordumy ^vVyItt- 
and that the venire facias is only de vicineto de Felpharn^ and 
not of Arundely^ where the warrant was made, and IValher^ 
tony where it was executed ; whereas it ought to have been 
from them as well as Felpham^ I anfwer, that thofe matters 
are only inducement, but that which is the giji of the 
charge, and makes the offence, is ^the contemptuoufly not 
returning the warrants. And there w’as a cafe Pafeh. 

16 Car. 2. Rex verf the overfe^rs of the poor of St. Cle-- 
mentsy l Sid. 208. I Keb. 696. 697, 732. 749. which 
comes up to this j where the defendants were indidled for 
not obeying an order of feffions; and exception was taken 
to the indldtment, becaufe there was no place laid where the 
order was made ; and it was held to be good, becaufe the 
ncglcdl was the gi/l of the indidlment, and the order was but 
inducement. But it is othervviic in cafes of indidfments for 
forging a deed at one place, and publifliing it at another y 
the j ury muft come de vicineto of both places. 

As for the power given in the adl to the profecutor 
to detain the perfon conviiftsd in cuftody, till a return 
can be made to the warrant of diftrefs j from whence it is 
inferred, that the profecutor is alfo to execute the warrant of 
diftrefs ; that feems to me to be nothing to the purpofe. 

Powys jufticc for the queen : .iti$ requifite there ftiould be 
a return made of the warrant, that the juftice of peace may 
know what is done upon it. Firft, becaufe of dividing the 
money levied as the adl diredfs, which is to be diredled by 
the jufticc. Secondly, becaufe if there be nor fufficient 
diftrefs to be had, there is to be anothejr puniftimcnt in- 
flicted, m the nature of a fecond judgment, viz. imprifon- 
merit for a year, and the pillory. Thirdly, the adt of par- 
liament directs the ofFender to be kept in cuftody, during 
fuch icafonable time as a return may be had to the warranr 
of diftrefs ; which thews the adt Intended the warrant fhould 
be returned ; and the return of the warrant is part of the 
execution of it. And a conftaWe refufing to execute a 
warrant of a juftice of peace,, is indidiabie. And fo is 
2 Rol. Rep. j%. 

As to the objedlion, that the conftable is not obliged to 
execifte this warrant ; it was intended by the adl of parlia- 
ment that the conftable fhould execute it For the money 
being to be levied by warrant under the hand of the juftice, ^ 
and it not being faid in the aft who fhould execute the war- 
rant, the conftable muft execute it, who is the proper 
officer attendant on the juftices of peace. And befides 
there arc fcvcral things appointed in the aft of parHameritto 

be 
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KEctr.A be done by the confl-ables ; as detaining the offender iti 
cuflodyi,,^till a return may be made to the warrants, y?c?. 4. 
fearching for venifon, fkins of deer, and toils, /e^. 3. which 
fhevvs that the law-makers looked upon him as the proper 
perfon in this cafe. And as to the objecT:ion, that it may 
as well be the profecutor, becaufe power is given to him 
. by frJ/. 4. to detain the offender till a return may be made 
of the warrant ; I anfwer, that he is only named for that 
particular purpofe. 

As to the objccSlioii of the want of prout paUt per re-* 
corrlif77iy that is but inducement, and the gijl of the offence 
is, the n(U returning the warrant. As to the obje(Siion, 
that there is a mif-trial, 1 think this is the very beft place 
from v/hence the jury could come, it be the place where 
the warrant was delivered, which is the place which has the 
neareft relation to the offence. Alfo this indi£tmeiit is for 
a nvnfenfcmcc^ and therefore any place may be laid, it is not 
matetial whati but the place that is laid here is as right as 
can be. Alfo it would have been good, if it had been, that 
lie refufed generall} , without any place. 


Powell ]uK\cc for the queen. The queftion is, if this be 
a good indidfmcMt, and I hold it is \ a negledl of duty in an 
odicer is indictable at common law, and this is an indi(£l- 
nicnt at common law. And that takes away the exceptions 
to the indiiffrncnt from the ffatutc. For this is no oihcrwifc 
an inciiftment upon the ftatutc, than that the ftatute makes 
it the conUablc^s duty to execute the warrant. 


(.0 Acc. Cio, 
i:\lz. 375 . 

juftiecs cannot 
command the 
Iheritt' wit limit 
fpecial powtr 
f/ivon them. 


But it is object'd, that the executing of this warrant is 
not made pgrt of the conftable’s duty by this ftatute. But 
to this I anfwer, that conftablcs arc known ollicers to 
jufticcs of peace. . And if an act of parliament fays, a juft ice 
of peace lhall grant a warrant ; of confequence of law it 
mull be to the conftable. -Conftables were officers at com- 
mon law, they were confervators of the peace for things 
within their view^ and fome held they might take a bond. 
But they (i 7 ) are not judges of record. But ever fince juf- 
tices of the peace have been erected, conftables have been 
their officers, and canftant experience is fo. Secondly, 
juft ices of peace cannot command thefheriffi unlefs power 
is given them fo to do in the aft of parliament. And that 
fuppofal, that the party fliould execute the warrant is harfti i 
for that is a prafticc never known in the law, but it muft be 
done by the ufual officer. Arid I believe there are many 
acts of parliament, which impower juftices to grant war- 
rants, that do not mention that they fhall be direfted to 
conftables. If a jurifdiftion of a new matter wTre given to 
this court by aft of parliament, wc muft proceed in it ac^ 
cording to our old forms. So juftices muft grant their war- 
rants to their known officer. My lord Cohi 4 2167. 
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fays, that a conftable of a hundred was not an ofScer at 
common law, but created by the ftatute of Winchrjln^ 
13 Ed. l.Ji. 2 c. 6. But I hold that he was an officer at 
common law, and the ftatute of JFhidf /hr only enlarged hh 
authority in fomc particulars. And fo it held by my 
lord chief juftice Haky in the cafe of Rex. verfus King^ 

Keb. 197. 230. Andthecaieof The King verf. Sa?notSj 
Hil. 16 y 17 yac. cited for it. And the new authority, 
which was given them by the ftatute of WineheJieVy was what 
occafioncd the miftake. And fo they are officers of the 
peace, and officers to the juftices of peace, where no parti- 
cular officer is named. 

The convidiions are but inducement, and therefore they 
may be pleaded without prout patet per recnrdum\ the giji of 
the offence is the not returning the w^arrant. And there arc 
many Cafes, tl\at where a matter of record, wd\ich is alleged in 
pleading, is only introdudory, it is not ncccffiu y lo aver it 
by the record. 

The warrant requires a return, fo is tlie w^arraut lUHf ex- 
prcfsly. And it is neccflhry on the frame of the adi of par- 
liament. For, as my brother Pozuys fays, the offender is to 
be kept in cuftody, till a return may be had to the w^arrant ; 
and for that rcafon the return ought to be fpcedy, that if 
there be fufficlent diftrefs, the offender might be delivered 
©ut,of cuffody ; or if not, the juftice might proceed to give 
fuch farther judgment, as the acf diredts. And in order 
to that, the juilicc ought to know W'hat is done on the war- 
rant. 

It is ohjeded, thirdly, that the vc7iirc fa.iai ought to haver 
been from all the places mentioned in the indichnent. But 
as to this, the difference is, where the matter in iillie arlfcs 
in feveral places, where the venue muft be from all the places. 
As where a prefeription for a way from A, through B. to CL 
is in ifflic, the venue muft be from A. B. and C. So where 
the appendaricy of common in A. to lands in B. is traverfed, 
the jury muft come from both places. But though a matter 
arifing in another place is neceflkry to be given in evidence, 
yet ii the illUc be not upon it, it is otherwife. And to that 
purpofe is the cafe of Clerk verf. IVoodyHutt. 39. Hob. 305. 
I Jones 2. where the plaintiff declared, that he was feifed 
in fee of a hotife in Z). and that the defendant w^as feifed 
fee of feven acres of land in D. and that he and all thofcn* 
feV. had had a way over the faid feven acres to a place in Si 
and thafe the defendant had plowed up the feven acres, cAc. 
and upon not guilty pleaded, the venue wms* from D. only, 
and it was refolved to be well j for not guilty being pleaded, 
the tort in plowing up the way is only in Inue, though the 
right to the way muft be proved upon the trial ; and there- 
fore the venue need be only from D. otherwife if the defendant 
had traverfed the prefeription. And the difference is, wffiere 
the prefeription is in iffue, and where the tort only. As upon 

a plea 
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a plea of not guilty^ 3 619* Sidenh^xm verfi Robins i i^x^ 

a£tion for ftopping a way i the fame cafe, and the fame 
difference. 3 Cro, 751. Leeds vetf Shakerley i an action 
upon the cafe of ftopping his water coiirfe to his mill, an<l 
the declaration of a water-courfe running by three vilh 
A. B. and Cl to his mill, and that the defendant flopped the 
water-courfe in A, and upcm not guilty pleaded, the ^enu^ 
was from A, only, and held well, the ifluc being not guilty ; 
otherwife, if the iflue had been upon the prefeription.- 

Cro. 631. Barbolt verf. Kenty ravifhment of ward ; the 
plaintift declared, that the anceftor of the ward held lands 
in 45. and T. of the plaintiff, as of his manor of S, toV. and 
the defendant raviflicd the ward apud Si and upon not guilty 
pleaded, the ven?4c was from 5 . and affigned for error, be- 
caufe it ouglit to have been from the manor of S. or from 
that and TTbut refolved 'to be well, not guilty being plead- 
ed : for then the iflue is upon the ravifhment, which is laid 
at S. but otherwife if the ilTue had been upon the tenure, for 
then it fhould have been from the manor of S. and T 1 And 
yet in both thofc cafes the tenure, and alfo the water-courfe, 
muft be given in evidence ; but the iffue is direcftly upon 
the tortj and but incidentally upon the tenure, But it 

is obje^fted, that the venue ought at leaft to have been from 
two of the places ; Felpham^ where the warrant was de- 
livered ('and that place all agreed it ought to come from, for 
that is the mott material thing) and it ought to be alfo from 
IValberton^ the place where the money was levied. But 
that I deny, for the matter of the money being levied might 
have been left out of the indidlment, tlK)ugh it will be an 
aggravation of the fine, for the offence is not returning the 
warrant. And in cafe this had beeiv an aftion to recovef 
damages, this might have been an objection, becaufe the 
jury ought to have inquired into the levying the money, in 
order to have enabled them to aflefs damages. But upon 
this indidtment it was enough to prove a delivery of the 
warrants 

As to the objection, that there ought to have been a place 
exprefied in the warrant, where it fhould be returned ; that 
was not neceflary, nor ever is inferted in any warrants. 
And if the jufticc was not to be found, that would have been 
a good excufe for tl%e coiiftable upon his defence 5 but we 
mult prefume he was in the way. If indictments will not 
tie in this cafe, the a£l of parliament will fignify nothing. 

chief juftice for the dofendaht; I make no queftion 
but an indictment will lie in this cafe, but I do not like 
this. The conftable is a proper officer to execute the 
Warrant ; but that which flicks with me is, that there is 
neither time nor place mentioned in the warrant, when and 
where it fhould be returned ; whereas there ought to be 
both : and all procefs in the fuperior courts are fo. Muft 
the conftable feek the jtuftice over, the county ? Indeed 

original 
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original writs in this court are returnable uhicwiquc-, but Rkt.ina 
the^'llicrift is an officer to this court, and therefore rnuft take 
notice where the court fits. But bills in this court have 
a place of return, and fo has ail procefs that iflues out of 
♦“lie common picas and exchequer. And it is rcafonablc 
for the iulliccs of peace,- who have but a Ipccial authority^ 
to infcTt a place of return in their warrant. 

2 . The time when the warrant was retiirniible i.s not fet 
out. All that is laid is, that it was ud ccr!u?n du'm longe 
abhtnc frin'tentum\ but the certain time ouoht to have been 
let our, for it be delivered after the ret.ini was out. 

It (/f) inlaid, ^\u\ the fiid feroud of .SVp 2 V;/-/- 

/'i;r, it was delivered to tiu; confcable the defcnd:.int to be 
executed ; but that is but evafive, for it miedit oe delivered 
after, and allb after the return was out, and it is not fuf- 
hcieurl'/ laid, that it vv.is otherwile. And il it was fo, then 
the ji()i letuimuQ- it is no olknce; for a man is no. hound 
to cxcciue a warrant, tliat is delivered to hini^aft^T the re- 
turn is out ; for after the return is out, the warrant has loft 
its^forcc. The inditfment vould have been betn-r, if it 
had been for nedei finp; to execute f he warrant, for if he had 
not paid every perfon their flbare, the deleiidant had not exe*. 
cuteJ the warrants 

The c ifo cited by my bn^tticr Q'jukl of the Kin.c. the 
nverfee.r'' of .S7. was a plain cafe, bcc?u(e the non- 

ex ocu turn was in the parifli of St, (llrmenf^. But there is 
no more rcafon in tliis cafe to fay, the ne^led v/asat [dip- 
than at any place clfc. 

i\s to w!>:ir has been faid about a h!;!;h conftable, though 
ill.- eale of SkarrOik v. [hiwirrncr^ Cro, LIrz, 3 / 5 . is ;her 
a high coulhibJe cannot arre^f a man f(;r a breacli cd" the 
peace within bis view, for that he v/as ru.t fuch an oifccag 
nor confeiv.nor of the peace, whereof the coivaoon law 
Takes any notice,- for he is not mentioned in anv book; u t 
that has been fuicc contradicted in rnv i >rd /kok's tiir.e, 

Alii'h> 25 Car, 2 , ^Keb, iqy. 2':;o. And it has been h-eU, 
that a high conft tble was an ofliccr at common iaw, and had 
po'wer to do all things^ which a petty conilable can d(>. 

Judgment was given for the quecMi, by the opinion of ihc 
three puijne judges; 

Upon the former arguments of this cafe, tltc 'chief juilioe if a thttac ^ivc 
and Powell^ and the court Iieid, that iii cafe an otFeiuier was un^uy pc- 
but once convicted, and had goods only fufneient to fat'sf;^ 
part of the fum fojrfeitcdj that his goods could not be taken, vilVi’ y LuVj, 

nfi(i j'orvvjitr 

gdorls a co-poni) punithmert, a party arainA whom there h a rin<’Jr convitAiOn 

h:.‘s goods furficimt f.itisfy apart of the lam omy, hs goods ought ooi to he icirrH, but the 
corpotal punifhmerit Hioulci be infiidtfd tipoahiui. S. P. 11 Mod. (;<o Fort j i-, 1:8 tji. 

bur if there arc two convi^bona a~ainA a man, and he has poods foiTK lent to fati^iy one! nnd 
that only, they ought to be levied under one conviaion, «fid the corporal ounilhmcnc Ihould be 
infti^cd upon him vindtr the 6thcr. S. P. ^iMod. 54. Fort, 1^2. 

^ (a) It fccm., this Is another goe»d diAinft objeCl on, tor it Ihowid havf been et me ntormm 
eju'dem^ for the tiinc under the/; iiW is not traverfabk. 

'Voi. il, G g 


but 
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{a ) Vide ante 
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but he mufl; be imprifoncd for a year^ and fet in the piJIory^ 
But in cafe he were twice convidted^ and had goods ftifficicnt 
to fatisfy one convitSion, but not botht he mould pay one, 
and fiirfer corporal punifhmcnt for the other. But the law 
never intended he flipuld fuffer both ways upon one convic- 
tion, to pay part, and be fet in the piKory for the rcfiduc. 

The chief juftice faid, that upon the return of want of 
diftrefs, the (a) juftice of peace fhould make a record of 
it, and give judgment for the corporal punifhment. 

The chief juftice and Powell alfoheld, that the conftable 
was not obliged to return the warrant itfelf to the juftice, 
but might keep that for his own juftification, in cafe he 
ftiould be queftioned for what he had done ; but only to 
give him an account what he bad done upon it. 

The chief juftice held, that it was not ncccflary, to fet 
out the conviftions in the indidlment at large, but only 
fliortly, that fuch an one before fuch and fuch juftices con- 
V Idled fecundum formatn et fuperhide a warrant was 

iftucd, 

Gerrard verj. Delaval. 

A n ad^ion of debt upon a bond of 2007 . the defendant, 
without craving oyer of the bond or condition, pleads 


In nn 

upon a bond un- 

tihhe condition ■ . „ . , - 

appears the pc- that he was difcharged by the adl of poor prifoners 2 b’ 3 

confided ai the qucen, cap, 1 6. The chief juftice took the excep- 

debt. 

Vidcamc 519. 


tion, that the condition of the bond not appearing, the 
whole 200/. muft be taken to be a debt, and confequently 
the defendant not within the adl of parliament (though in 
truth the bond was only for payment of lOoL) and for this 
reaibn judgment was given for the plaintiff by the whole 
court. For thev could not take notice, but that the whole 
200/. was a juft debt to the plaintiff, 

1 

I'hc chief juftice faid, that there were three farts of dif- 
charges by this aft. Firft, the original difeharge by the 
juftices of peace at felfions out of aftual cuftody. Secondly, 
if a perfon fb difcharged was arrefted again, there was a 
fecond difeharge upon common ball. And a third, whereby 
the body of the debtor was exempted from bein^ liable to 
be taken in execution. But that the [a) provi/o extended 
to all thefe, that no peffon ftiould have any benefit of any of 
them, that was indebted above the fiim of 100/. prinapal 
money and damages. 

juftice faid, that if the money in the condition was 
not paid at the day, the intereft was*damages 

* Note, tliU wfe was adjudged in Mhhatlms term following, and ii-fcrted here by miilaJcc. 


(rf) Vide ante 
108S. 
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Regina verf. Peirfon. 

3 * C. S^. jS2. 


A Writ of error of a judgment given at the fefllons for Anindiamenc 
the county of Mtddlefex at i//c^<rrV-A^//bythcjuftices 
of peace there, upon an indi£lqEient, which fets forth, that anyon^ibr being 
the defendant fuch a day and year, and at divers other days, a bawd, and pre^ 
at fuch a place, fidt et adhuc ejl cminunis lena^ Anglice a ! ribnfto 
common bawd, et pro tommodo et lucro fuo proprio adtunc et fnectTnd 
ibidem quafdam male difpofitasperfonas tarn homines quam mulieres mit fornication* 
in diverfis domibus lupanarihus canvenireyfcortationern etforni- ^ ^ 7 ^* 

cationetn committete^ adtunc et ibidem illicit e procuravit^ incon^ /sldr^Sa, 
temptum^ tsfr. To this indifliment the defendant pleaded Far. 52. 
not guilty, and was convidted, and fined lOoA And the * ^ 99 - 

judgment was reverfed 5 foir the indid^mciit ought to have 
been, for keeping a common bawdy-houfc* But what is 
charged in this indidfment is but follcitation of chaftity, Salic. 3S4. 
which is a fpiritual offence, and nd|^ inquirable or punifli- 
able at common law. And ferjeant Broderick relied on the 
difference in 1 RolL 4^. «. 8, 9. where it is iciblvcd, that 
for faying a woman it a bawd, no (a) aftion will lie at 
common law ; othervvife, if you fay fhe is a *bawd, and 
keeps a bawdy-houfc ; becaufc that is an offence inquirable 
and punifhablc in a leet. 

It was agreed both by the court and counfel in this cafe, A lodger who 
that if a perfon was only a lodeer in a houfe, yet if flie 
made ufe of her room for the eritertaming and accommo- accommodate 
dating people in the way of a bawdy-houfe, it would be fornicators is to 
keeping of a bawdy-houfe, as milch as if flie had the whole }><? confuitred as 

ho„t, fi) a;?‘ 

(cr j R. acc. Str. iioo. 10 Mod. 3S4. {^) D. acc. Str. iioo» 

Regina vejf. Wefton. 

T he defendant was adjudged by two juftices of tlie if a ftatute au- 
peace, to be the father of a baftard child; and the thorifesjuilices 
order being removed into the king’s bench by certiorari^ derfu Uu” 
feveral exceptions were taken to it. ment of money 

weekly, they 

may direft the firfl payment to be made before the expiration of a week from the making of the 
order. 

I. That the juftices had ordered the Weekly payments to 
be made upon a particular day, viz. every Monday.^ in 

Wliatevcr fums juftices are impowered to order for the relief of the poor they may dirc£t to be 
paid to the pari/h officers. S. C. Salk. 122. Holt. 107. 

An adjudication by two juftices in the lingular numberi as we doth adjudge, Is void. S. C. 
Salk. i2i.Hok. 107. 

Vide lliaw’s parUh Law, c. 37. f. 28. 

Gjg 2 whic'.l 
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RroTNA whim'll they lied gone beyond the power given them in the 

WeTion Ihitute ; tor computing the time from the making of the 

order, the week was not up on the Monday. But Hoit 
chief jufticc held that it was well, and if it was before the 
day the week was up, yet payment before the day was 
payment at the day, And*^ Powell juftjee faid, that if a 
tender a power ^lan had a power to make Icafes referving the ancient yearly 
ref^vfngthr annually, yet if it were referved upon a day before the 

rent annually, year was up, as if the year ended at Clrijhnas^ and it was 
the rent 0. a/ be refervcd 2it Michaelmas^ it would be well, purfuaat to the 

"ttSdtef //./.agreed, 

the year, 

a. That the money was ordered to be paid to the over- 
feers of the poor, whereas it ought to have Le;*n or I'T' d to 
have been paid to the inhabitants of tiie p;ui !- • ». .lly. 
But Holt held it was well enough, and :hat if e*. : f r had 

been made before the ^ of Elrz. which confutnhjd over- 
feers of the poor, the jroices of peace might have c/rdered 
> the 'money to have been paid to two or three of the inhabi- 
tants of the parifli, and fo now thejp^siriay order it to be paid 
to the dver^ers, 

3. But the great objection which ftuck long wdth the 
court was, that after the recital of the order when it came 
to the adjudication, it was, we the faid juftices^i?/^ adjudge, 
inftead of the fmgular number for the plural. Mr. Eyre 
to maintain it cited Fullivood's cafe, i Cro, 489. where 
and others were indiiSled on the 3 Hciu 7. c. 2. for alTaiilt- 
ing and taking a woman away by force and marrying her^ 
againft her will; and the indiftment was inftead of 
ceperunt ; and notwithftanding that exception taken, yet 
judgment of death was given againft the defendants. But 
Holt chief jufticc f^id, that the anfwer, which is reported in 
iii(i boc-k to have been given to the objedfion, ^ not ade- 
quate to it, and is fo very odd, that he feared me reporter 
w^as mi i taken, and ordered the roll to be fearched ; and upon 
learching, the roll was produced in court, and was intr. 
HiL 1 3 Ca'\ 1 . Rot, 24. inter placita coronae^ and was not 
cep it as it was reported to be in the book, but ceperunt. 
And fo that cafe being removed out of the way, after the 
cafe had depended two terms, and been fevcral rimes ftirred, 
the court ibr that exception the laft day of the term quafhed 
the order. 

And afterwards the fame juftices made another order with 
the very fame fault in it, viz. Doth adjudgii, and upon a 
e.riioruri that was quafhed, HiL 4 Annae B. R* 
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Regina verj. Baines. 

defenilant was by onJcr of fcflions, for fcvcral Accnloranto 
j {r)'(,fs njildcrncanors, turned put from being clerk of rcnjovc all pro- 
})eiice, and the (irclcr v/as removed into the court 
r n'rfY^ri; and for fevtral exceptions to the order not remove any 
th‘ : - it vv('rea]l-of opinion to qiialh the order; when 
Pv^li. ney look aii exception to the certiorari^ becaufe it them^Lone 

was ‘ .i.{jvc onmes o^dirf^'s verfus Baines et Jtkhifon nuper s. c. Salk.* 157 . 

fa^cs, ■' ' ' '(* order ren oved was verfus Baines onlyy and R*acc. ante 
appeared ' ^ made after the irjie oi the writ. And the 
court or ' . ' nnfjl of both fides to fpcak to this point. 

And it wn r by NJr. JFeld Broderick for 

Mr, Bavir' :.nci byhlr. Attorney of the other fide. It was Q^Whethpr a 
faid he Bavhs^ that the words ought to be taken dillribu- to 
tively; as if Z 3 . and C. releafe to j. all aclions, which they 
have agaiiift // it will rdead* both joint adtions, and alio remove an order 
fcvoral ones : that thefe writs ought to have a liberal con- made afttr the 
flrudfion given them, bccaufe they are to infpcdl the pro- 
ceedings of other courts: as upon -^cr.rtivrciri a caufe en- Vide ant ' 836. 
tered, or gjf order made, or an indictment found, after the pelt 13^3, 
te/ie of the writ flval! be removed., T'hat there is a great 
deal of difference between a certiorari and a writ of eijor ; 
for a certiorari is gciieral, to remove omries ordincs^WUt a 
writ of error is tied up to fuch a particular record bciWeca 
fuch an one plaintiff, and fuch an one defendant, in fuch a 
plea; and therefore a writ of error of a judgment between 
A plaintiff, and B. and C. defendants, will hot remove a 
judgment in a fuit between A* plaintiff and Z?. defendant : 
but a certiorari to remove omnes ordims verfus A. B. and C. 
will rcm6vc all orders againft any of thciBr And fo is the 
cafe of the King v. Lovet^ 3 KeL loi,^a certiorari to re- 
move an indiftment of force, unde L, et 7, indiclati funt : 
and the court held, that that would remove an indidtnicnt 
againft X. only; for they held, that a certiorari was joint 
and fevcral, but otherwife of a writ of error^ which would 
G g 3 ^ t\Qt ^ 
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}l*cxNA not remove a feveral indi£^cnt. AiM cvcn in a writ of 

BaTnii in ihQ czk o( Gay \\ A/amXy 202. the 

writ of error was direiicd mnjori et aldermmnh civitatis fuae 
(ic majm et canjiabulariis jiafutae B. necnon vicecomtiibus 
ejiijdemy ac hallivh majori et communiiati ejufdem curiae 
Toffel^ ac balilvis et communitati curiae fuae pedis pulverixatiy 
et corum cuilibety to certify a record of j udgmcn t loquelae quae 
fuit coram vohis in curia noffra civitatis pruediSiae fine brevi 
tvofiro^c. and the record certified was, placita in curia domini 
regis Yolfel civitatis praediBae^ coram A. et B* tarn vicecomitibus 
comitatus civitatis praediffaequam ballivis majoreet communitaU 
ejufdeni civitatis^ though the record certified was not. 
before fo nianv as the record defcribed in the writ of error, 
yet it was held to be well, beca\i{e the coram vohis fliould be 
taken difiributive ; as coram all the faid officers, or any of 
them. So in the cafe of Qrd y. Morion^ Teh. 21 1, the 
writ of error was of a judgment in geSment before the 
bifliop of Durham^ and feven others by name j and the re- 
cord certified was before the bifhop and eight others : and 
the record was held to be well removed : for fo the parties 
be right named, any other variance will not hurt. ITie cafe 
of the {a) lining V. Fojpbrooky ante 609. was, a certiorari to 
temoyc all orders J 5 . and C. and the cafe was, 

that there was a joint order againft J. B. and C and ^no- 
j^her againft Wo of them, and another againft one of them 
c^hly j and it was refolved, that the joint order was only 
removed, ;ind not the ;wp laft. But the reafon of that rc- 
folutipn was, becaufe the court topk it, that the firft was 
the only order was intended to be removed, Mr. Broderick 
urged farther^ that thefc was a great deal of difference be- 
tween writs of erf or and certiorari s. For writs of error are 
to deftroy the; judgment, and therefore ought to be taken 
ftriftly ; and tnercfoic the cafes of Writs of error will be 
' no rule to govern this cafe , that a writ of error can remove 
but Mc record, though there were many records that would 
anli® defcrijjtion, pay, though there were more that 
wcfejlhe fanie tottdem vetfbis : but that it was other wife of 
certioraris. Hc Yaid, that the cafe of Fojfebrock as it is 
cited } but that it was refolded by the three judges, abjente 
chief juft ice. ^Keh. 10^. was direSly contrary, and 
fo was I Rqlli 39^. Chancy*^ cafe, 37 W 36 Etiz. if a w- 
iiorari iffues to remove an ihdiOTlent of forcible entry 
againft feyen, naming them, where but four of them only 
are indifked, yet it ought to be removed* He (aid, that 
joint words in all mar^datory or prohibitory writs are taken 
jointly and feyerally ^ as if zrmttiamus be to fwear two per- 
itos elefted, in (A) the return both tneir elections mull be 

anfwercd. He cited 2i2* and remembered the differ- 
ence thefe taken, between writs to rempve a record, as 
penesy recordaresy tic. and writs to defeat a record, as writs 
{al This Is the cafe reported ante 609, under the name of itex v. Brown, et aJ\ 
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of error, and writ* of UMe jtodgment.- And jpifed tb* cafe 
of the precedtndA, Fik. fnatUTida 3.^ writere the procedendo 
mentioned tfte to have been wraigncd before two juf- 
cices, and in truth it wat, arnugned before three, and yet 
good. And-3 Hen. 6. i. Mn. Rtcordare %. Rit%. Rfplevin 2. 
where a pone in a replevin was fued at the fuit of the defend- 
ant, and the iMirds were, etdicfs prarfato R. the defendant, 
where it foould have been the jplaintiff ; and well. For 
the plea foall not be.hdd upon the peney but upon the. plaint. 
And it has not been feen, that a writof;^«ror rtcordare 
has been abated, for they have loft foeir force, when the 
plea is removed. [But note, ftys Brooky that if the^rw be 
between the plaintiff and y ftranger, it is a void removing.] 
And in the principal cafe there the record is held to be well 
removed, though the ju^s cannot proceed to examine the 
errors. He laid, that joint words mould he conftrued fe- 
verally, and cited the cafe in Dier 34. and Moore 164. Bel- 
lingbanCs cafe, where IV. B. and L. B. are pardoned omnia 
et omnimoda utiagaria verjus praefatos W. gf L. feu verfus eorunt 
alterum promnlgatay and though the words of the pardon 
were joint yet it was allowed ; beeapfe it ftiould be conftni- 
ed feverally according to the fuhjeS matter, fiilicety felonies, 
which cannot be joint: but it ftiould have been, et eorum 
aliquem. So the uatute 13 Eltz. e. j. makes it treaftm dur- 
ing the queen’s life to fay, that ihe is not, nor ought not to 
be, queen of this realm of EngUmdy and of the realms of 
France oxid. Ireland: and yet where one faid, that the queen 
was not queen of France nor of Irelandy faying nothing of 
England, it was refolved to be treafon, notwithllanding the 
word andy which wts taken as or, 4 Jnd, 133. 2 And. 149. 

Mr, Attorney General (aid, that Mr. Broderick agreed, 
that in ca(e of a writ of error no other record could be re- 
moved, but only one that anfweredjlhe defeription in the 
writ of error, ^ow a certiorari doe hot differ from a writ 
of error in reafon, nor the nature of the thing j for upon 
this writ the record foall be exathiiwd. And the reafon 
why this writ is brought is, becaufe a whit of error does not 
lie upon an order of fefiions j and the viotH terminari in this 
writ fignifie only finally determined. And agreeable to 
this was the refolution of that cafe in the year 1700, cited 
by Mr. IVeU. In that cafe, there wasan indi^ment agsunft 
all three, and another againft two of them, and another 
againft one of them only } and they were all removed up ; 
but the court would proceed only on thdt againft' at! three, 
which agreed with the defeription in the writ. As for 
Mr, /T/ATs, reafon of that cafe, becaufe the court took it, 
that the joint indiSment was the only on#;j<ltehded to be 
removed, that will not fupport the refolution { for if the 
writ be in it? nature joint and fevej^ by conftru<ftlon of 

« law', 
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jnw, thrv muft have been all removed, hecaufe the hill im- 
port of the words of the writ rnaft be anfwered : and it 
not a n'latter of election, to return them all or part only, 
beraufe the woids of the writ upon that fuppoiition are not 
latisfied hy the return of part only. And the cej-iiorari was, 
6?rwici ft fin^^hla tnduJuinenta. 'I'he conftant form of cer-~ 
iiordr;^ is to make them joint and fevenil|, viz, omnia 
jinpiJa i)rliytawcnia ^^^\\\\\{\ B, or either of them : and 

if what is contended for of the other fide fliould take plac:^ 
if there were a joint indii^tment or order againll A, and ik 
anil fcveral indictments or orders apinlt each of them, it 
one of them only fliould brini» a certiorari^ this would re- 
move not only the fcveral order or inclii5tment againft him, 
but the joiitt one ap;ainft him and the other two. For, as I 
fald before, il is not in the election of the officer, to unurn 
up one, and kec'p hack the (’ihcr. Me fiid, the cafe of 
Kihle was not againft him ; lor that was only, that a rrr- 
tiorari might he joint and feyerui, which a W'rit of error 
could not be ; which 1 agree^ lint then there muft be feve- 
ral words, as it nudt be intended there were in that cafe. 
^Fho Cafe in yeherton ho faid W'as for him, but w'hat would 
be a full anfwcr to that cai'c, and alfo to the cafe in Saunders^ 
was, what was held in the cafe of lord Cromwell v, ^ndrezvsy 
y^'flv, b. that if the record is recited right mthevvTij: of error 
in the names of the parties and the thing recovered, it 
woulvl be fufficientto remove the record, though there were 
variaiice In the judges in the nijmber pf them, 

2, Another c’ccepticn to the certiorari he faid was, that it 
.VMS omnes cuiirt.^ jntper factos^ W’hich tied it up to orders 
nrailc before tnai time ; and this order returned up w.is 
made after the /Vra of the writ. And thefe provifiorial 
licraris oiigiu to be worded generally, facios. 

Air, f/Vi/ an^Aa.Trc^to this exception, that >t was rcfdvcd 
to be weii in the cafc of Cr'tffe v. Smithy ante 836. where tlic 
rrrtio7ar'i ums to u move a plaint twic nuper levataniy and yet 
held, th..i It wc'iivl remove a plaint levied betv/een the U^le 
ar.d letuni oi the certiorari, 

Opon the firfl fpeaking to the cafe in Ii^ichaelmas term 3 * 
the chief jufticc faid, that a WTit of error was only of one 
judgmer.t, di certiorari might affect more orders or in- 
dictments. 

Powell What is the meaning of putting in the words, or 
cither of them, in thefe writs of certiorari? In that cafe 
cited out of Saunders the court went much upon the con- 
ilant form of writs to that court, which had always gone 

tl^at 
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fbatway: and I heard' chief juftice Sanndars fay fo. To 
which the chief juflicc faid, it would be hard to maintain 
that jiidgjncnt otherwife. 

Upon the fecond argument of this cafe In Hil* 3° Holt 
ciilef juftice faid, that the certiorari was to remove all orders 
againii: Jtkinfon and Baincs^^ and that there was no order 
againft A, and B. hut only againft B, If a man brings an 
affUmpfit againfi A* and B, upon the promife of both, and 
upon evidence it appears to have been the pron)ife of one of 
them only, the plaintiff cannot recover ; for always when 
two perfoiis are named, it is underffood of them jointly, 
unlefs it be fhd, or any of them: but it is joint in common 
parlance. As to the cafe of a pardon to A. and B, of 
all offences whereof A, and 5 . are indicted, that muff be 
taken fcvcraily from the nature of the thing ; becaufc the 
offences are fcveral, and confcquently fo muff the operation 
of the pardon be. A man may have one prohibition to fe- 
veral fuits, but then it muff appear fo in the writ. So a 
man may have one certiorari to remove feveral indidtments, 
but then the writ muff mention feveral indictments. And 
here the jufficcs of peace cannot certify indidtments or or- 
ders made by them into this court, without a writ of cer^ 
tiorar 'i^ asjufficesof oyer and terfnijier m 7 xy \ and therefore 
the removal of this order, whether removed or not, depend^ 
upon tl^e efficacy of the writ. 

Poivrll. I thought you would have fcarcheJ for the writ 
jn that cafe in Kehle\ for'notwithffanding anything that is 
faid in that book, the writ in that cafe might be joint and 
feveral. And fald, that where a report of a cafe is 
doubtful, it ought to be verified by the record. 

Pr.velK How do you anfwcr the cafe of the King veyf. 

Pof 'chrcok Ante 609. 

Afterwards in Mich. 4. the certiorari was quaflied, be- 
caufe ir v/as not fufficient to remove thefe feveral orders ; 
;md a new writ granted: but it was agreed to be a good 
writ, to remove a joint order againft A, and J?. 

Holt chief juftice faid upon one of the arguments of this 
cafe, that the juftlces'of peace had beft have a caie, of 
making the order they ftiould return different from the 
record. 


1203 

RfGI NA 
t/ 

BaI N£i. 



120 ^ 


'Micb. Term 4 Ann® regin®. 


Intr. Mich. 5. 
Ann. B. R. 
Rot. 304. 

^Whctlher th^ 
ftatute ot' limi^ 
tationsof the 
Jac. I. c. 16 
extends to fuits 
in the admi- 
ralty for mari- 
ners’ 'wfages. S 
C. Salk. 424. 

3 S 4 k. 217' 
Holt 418. with 
fome difference 
II Mod. 4^. 
acc. ante 934. 
nunc V)d. 4 Ann- 
c. 164 f. 17. 18. 
If k does, a plea 
there that the 
contraft was 
made ten years 
before the com. 
mencernent of 
the fuit, is bad. 
Vide ante S3S. 
934 * 


Hyd? qui tam, &c. verf. Partridge, 

T HfE cafe was, a fuit commenced in the admiralty 
court for fcamens wages, and the defendant below 
pleaded the ftatute 21 Jac. of limitations, and that the con- 
traft was made above ten years before the fuit commenced ; 
and the judge below oveMuled the plea. And the defend- 
ant below moved for a prohibition, for refufuig the plea \ 
and the court granted it, with a direftion to declare upon 
it, that the matter might come judicially in queftion ; which 
was accordingly done, and the cafe put into a dcclaratipn ; 
and upon a demurrer to it, the cafe was feveral times argued, 
And when it flood for the refolution of the court. Holt chief 
juftice took an exception to the plea below, that it was faid, 
that the contrail was made above ten years before the fuit 
commenced, which was not material ^ for the caufe of 
aition did not accrue by the contra<ft, but by the determina- 
tion of the voyage, and it did not appear when that was ; 
for that might have been within fix years before the fuit 
commenced, though the contrail was made fo long before ; 
and wages are not due till the determination of the voyage, 
whenfoever the contrail is made, And therefore the pica 
ought to have been, that the voyage determined above fix 
years before the fuit commenced. And for this fault, if this 
pica had been pleaded to an action brought here, we fliould 
have over-ruled it j and confequently they below have done 
well in over-ruling it, and therefore a confultation muft be 
granted ; elfe the matter were copfiderable, 


PowelL This exception is fatal, for your prohibition is 
founded upon the judge of the admiralty's refufing to allow 
your pica, which was no mprq than he ou^ht to do, for 
that fault in it. 


And a confultation was granted upon this point per totam 
curlanu But note, that the court inclined, that a confulta- 
tion fhould be granted on the merits. For Holt faid, that if 
a contract is made on the high fea, this ftatute cannot 
be pleaded in the admiralt^r to a fuit there for it, be- 
ckufe they have original junfdiftion of the caufe, and are 
not within the aft. And by ufage immemorial they have 
fued ip the admiralty for mariners wages, though the con- 
traft vi^as at land; and the ftatute feems by the penning, to 
be aim 6 d only againft fuits at common law. 
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Bond vcrf. Barnes. 

Rcpord poll VoJ. 3. p. 52, 

T he defendant pleaded another aftion pendent in 

abatement, and began his plea thus, viz, petit judicium bill a plea which 
de narratkne-i and concluded it thus, unde petit judicium de 
narrationc pro eadem caufa pendente^ et quod narratio cajfetur : and ^thar 

and upon demurrer Mr. Branthwayte prayed judgment final, the fame may be 
Upon the authority of the cafe of Medina verf, Stoughton^ 

Trin. 12 JFill. 3. B. R. ante 593. where he alleged, it had 
been refolved, that the commencement and conclufion to acc. poll i46o,’ 
the declaration was in bar, in this court. And the court, Vide 3 BL Com. 
ahfente Holt^ held it to be in bar, and gave judgment final van 
upon the firft opening. B. KM, 

Butitfeems, that it was only a plea in abatement; and 
no filth matter was refolved in the cafe cited, but the con^ 
trary; and the judgment was otiy z refpondes eujler in that 
cafe. 

Mlfnmer was pleaded in the fame manner as before in 
the cafe of North verj. Baker this term; and judgment final 
given the lafl: paper day, when the court was full, upon the 
opening of the cafe, and the manner of the plea. But it 
was not oppofed, there being no counfel for the defendant. 

Colefatt veij. Newcomb. 

A Miiiifter of a donative was fued in the ecclefiaftical ^ 

court, for that when he read prayers, he did not read court cannot dc 
the whole fervice,, but left out what parts of it he thought fit, prive the parfon 
and for preaching without licence, And Mr. King moved for 
a prohibition, upon a fuggeftion that the church was a dona- 3,* £>, 
tive ; and he argued, that donatives were exempt from the 12 Mod. 641. 
jurifdiftipnof the ordinary, and that it was a lay thing, and But they may 
the bifhop could not vifit it; and that if the incumbent was any mife^dua 
guilty of herefy, the ordinary could not meddle with him, for as parfon. R, 
the parfon was privileged in rcfpcdl of the place ; but the 
patron might by commiflion examine the matter, and upon ^^ikV* 
caufe deprive him, Telv, 61, 62. Fairchild verf, Gdircy 140. 

2 Cro, 63. S, C, and Co, Lit. 344, a. that the founder fhall Asforomkting 
vifit them ; and Bro. Praemunire 21, to the fame purpofe. 

Or preaching 

without licence. R. aM. 12 Mod. 640. Semb.cont. 3Salic*i4i. 3 Wilf. 361* 

But Powelly ayinte Holty took the difference ; where the 
fult in the ecclefiaftical court is in order to deprivation, and 
where only for reformation of manners ; in the firft cafe the 
cenmt will prohibit, but not in the laft : and therefore, if in 

this 
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A mandamus 
lies to tonipela 
lulhop to gr rit a 
1 ctnce to preach 
to a parion who 
i> piopcily qna- 
lft d. 


Mariners n^ay 
/lie for their 
wages in the 
Court Oi acirni« 
rally, notwjth- 
/laudinc; they hi 
them (elves by a 
Written contr^ifl: 
made at land, 
Vide ante ci77» 

Salk. V-P^ *• 

Str. 968. Burr. 
194,^ 3 Lev. 60, 
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this cife the fpiritual court proceeded to deprivation, the 
court would piohibit them, but not (ill then, tte faid, he 
had known piohihmon^^ denied frequently to fuits againlt 
parfoiis of clonames foi mairying without licence. He 
hud, that hy the old canon law preaching was no part of 
the rtin'iUi ofHcc, however it came to be fo much in 
\ojw no\/; but only reading mafs, and adminiffi ing the 
lacramentss and no body preached then without licence of 
the bifliop, but he appointed preachers^. And he faid, that 
now fince the at^l: of uniformity, i Eliz. c, 2. if the bifliop 
dt-nicd to Cl ant a licence to a parfon, who was fit to preach, 
they would grant a jnandanms to him to grant one, and that 
by tile i\€t of uniformity the ecclefiaftical jurifdidlion was 
faved. And the motion was denied. 

Note, Mr. Mtod and A4r. SalkehU both of the Middle 
7<rw/>' , told me, thvV had both known the chiefjuftice take 
the laiiK diflin£lion, that the parfon of a donative was liable 
to th eccit li ih.cJ junfclit^iion, as he was a membet of the 
fi ( h fiaiiic il bridy, loi pcifiuial oltenccs, thou ^b fd masters 
1 lating to the < huicii he was exempt and thereto: e the (pi- 
ritu .1 C' irt could not dq live IiiiaI • but ft>i di unkennels, or 
jvcjthin beiefv, they nnyht ctnfine him; and that feenis 
upon confidoiat *hi ot tlic caf'^ m Tducrinn to be the better 
Opinion. 


Bens verj. Parte. 

S I .R ya:?ies Maunt^gue moved for a prohibition to a fm't 
in the adntiralty for feamerrs wages, uptm a fuggefUon 
that the contract was made by deed at land. But upon 
reading the fuggeflion it appeared to be general, that the 
contract was made at land. Then the court direfted him to 
mend his fuggeftion, and make it, that it was by deed. And 
he amended it, and made it per feriptum. But the court 
held, that that (a ) was not fufficient, for it might be by 
writing, and yet not by deed; and if it were fo, that would 
not alter the cafe, for notwithftanding *the writing, it is but 
a parol cc>ntraci. But Sir yames Mountague urged, that it 
was a fpccial agreement, but that the court held did not 
draw it from the admiralty's jurifdiition. And the motion 
was denied. 


I J Vide port 1530. 
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Hacketl tvr/. Tilly. 

f^lpHE plaintiff brought an aftion of debt a^rninft ^ 

JL defendant ' on a bond of 2000/. entered into by the .,n^admin!!trator 
detcndani to Thonuas Fex^ Efq; deccafed ; and tf.is was th- defendant 
brenu^ht by the plaintiff as admiiuftrator to the faid Thomns ^ 

Fox as to this bond only, in truft for Sir Andrew Huckett, ar^n^inial^^tion to 
The bond bore date the 20ih of May 1695. The adnii- athird perfonin 
niftration was laid to be granted by the archbifhop to abatement. Vide 
the plaintiff the 14th of May 1705. The defendant 
after an imparlance with fcihis fihi omnibus et omnhnodis 
exceptionibus ad billampraedt^iaitv prayed oyer of the bond 
and condition. The bond appeared to be entered into 
to the faid Tbo?nds Fox^^ as warden of the /'/s’^r/pi ifon ; and the 
condition w^as, if the defendant do, feme time within the 
fpace of tw'o years next enfning the date hereof, indemnify 
and favc harmlefs the faid "Thomas Fox from all a6iioiT', that 
are already brought againU the faid Thomas F'ox^ for the 
efcape of any prifoners, that have efcaped out of the Fleet 
prifon, then the obligation to be void, Th€n the dc- But he may in 

fendant prayed oyer of the plaintiff’s letters of admiriiffra- 
tion, and had it; and then pleaded in abatement, that this 
bond was at the time of the making, and yet i?', afeenrity 
entered into to the faid Thomas Fox^ as warden (/ the Fleet 
prifon, and relating to the faid office of warden of the 
Fleet\ and that before the granting the faid adminiftratioii 
to the plaintiff, the archbifliop, the 6th of Fcbnuiry 1704, 
granted letters of adminiftration honorimjuriiim et creditonm 
didli Thomae Fox difvnfli^ quoad et quaienus cmnia redditns 
pro canieris dehitu et jeeuritates per obli^aiiones judicia jive aliter 
qummdocunque tunc intratas dUh Thomas Fox^ uf guardiam de 
le Fleets ac ciiam tota beneficia advantagia fumrnarn ct furmnas 
monetae^ quae obtineri poterhit ca ratio ne dc et ab aliqua perfona 
five aliquUniS perfonis qutbu/cunque ci omnia henefuia cxinde ha^ 
bejida^ cuidarnjohanni Clc?ni'ntSy q^ront^ be, nnd then 
he avers, that John Clements took on him the adminiftration, 
and is alive, and thefe letters of adminiftration in full force, 
bfc. To which plea the plaintiff derail rrcA And excep- 
tion was took to it by Mr. Pevgelly^ that this was matter in 
bar, and could not be pleaded in abatement, becaufe it per- 
fectly deftroys all right of aCtion in the plainiifF; whereas 
in a plea in abatement, the (i?) defendant ought always to(#i;R.ac«. 
give the plaintiff a better writ: and the diffidence is, ante 117S. and 
where it is pleaded in the plaintiff* or defendant himfdf, or 
in a ftranger ; as if the fuit is againft the defendant as ex- ^ * 
ecutor, the defendant pleads, that S, died inteftate, and 
adminiftration was granted to him, this is no bar, but 
pleadable only in ahatemenr. 2 iJLev. 190. Granwell v. CW- 
hy^ 2 Cre, 15. But v>hc:e i he pica is, that a ftranger is \ 

^ executor 
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Hackett executor or admimftiator« if is a 1 »r. Dier 262, p. 69, 
Ti«v. -5 And all tilde books, t;/z. 21 H. 6. 

«. 18. I Browttl. 97. 31 rfo. 115. 7 0. 13. 3 /f. 7. 

14. 4 Hi 7. 17. 31 «. 6. 13. 9 H. 6. 7. Cra. £/. i02. 
2 £a//. 3, 20. warrant this difrerence. See Cro, El. in: 

Againll which Mr. Raymond urged for the defendant, 
that though this might be pleaded in bar, (which he ad- 
mitted) yet it iriight be pleaded in abatement too; and 
that there were feveral cafes in the books, wher^ it was 
held, that matter in bar might be pleaded in abatement. 
10 //. 7* 543* ^ pleads a plea 

* in abatement, and he cannot come to the matter which 

goes in abatement, without fhewing the matter in bar, the 
plea in abatement fhould be took, as outlawry. So in wafte 
in the tenet., I may plead a furrender in abatement, and yet 
that is a bar. So in replevin, property in a ftranger may 
be pleaded in bar or abatement. 2 Roll. 2. 64- Cro. Jac. 
519. Salkill V. Skelton, W.inch 26, Hill. 31 H.b. 12. h. 
pi. I. 1 Ventr, 249. Wildman v. Nottent Hale chief juftice 
faid, property in the defendant may be pleaded in bar or 
abatement. 2 Mod. 214. Major & Stebbing v. BirdiS Harri- 
Jon. 34 H. 6. I. Receipt of part of the debt is plead- 
able in abatement, yet it may be pleaded in bar. 

But per Mam curiam, the plea is only in bar, and cannot 
be pleaded in abatement, for the reafons mentioned by 
Pengelly, and therefore a refpondes oujier was awarded. 

pica in abate- Note, this plea was pleaded, after imparlance. Sec for 
mem after im- ^hat .3 ieo. 330. 2 Lutw. 963. Huhlock V. Petre, general 

5 "“op4. non-tenure pleaded after fpecial imp^lance; otherwife 
after general imparlance, 3 t,ev. 55. But fee that record 
(fl)^R. acc. str. that it is a fpecial imparlance. Privilege (jfl) is not 
pleadable after fpecial imparlancer 1 Sid.^ii, Tru^ells, 
Maddin, 22 H.b. “)• 


Newton & Uxpr verf. Hatter. 


lltKbancl and 
wife cannot join 
in anaftionfor 
A battery on 
them both. 

Acc, I Roll. 

Ahr. 782. pi. 2« 
1. io« 


T he plaintiffs brought an adlion of aflault and bat- 
tery, for a battery committed on them both ; judg- 
ment by default, and a writ of enquiry was executed 17 
of May 1705, and intire damages, viz. 7A ror. was given. 
And on the return of the writ of inquiry judgment was ar- 
retted, becaufe the wife cannot be joined in an aiftion with 
the hufband, for a battery on the nufband, Eajler term 
laft. After which they brought a new adiion, only for the 


In an aftion by hulband and wfe for a battery On the wife, thedaennuin muftbemadeto 
apply to both. 

battery 



Mich. Term 4. Ahimb rcgin®.. 

battery committed on the wife, and laid it ad damnum ipfms 
Johannis the hufbaiid. On not guilty pleaded, verdiA was 
given for the plaintiff. And Mr. KettUy moved in arreft of 
judgment, becaufe it ought to have been ad damnum ipforumt 
the damages in fuch cafe fnrvivirig to the wife, if the huf- 
band dies before thpy arc received ; and cited i Sid. 387. 

Hoffin V. Byks. And of that opinion was the court. And 
Mr. Raymond moved to arreft their own judgment for ex- 
pedition. 

Gravely verj. Ford. 

T H E plaintiff brought an adtion of Ifrawr agahift the a gelding i$ a 
defendant de duobus equis^ViXii on not guilty pleaded^ the 
iffue was tried before the lord chief joftice Holty laft fummer Evidence of tlie , 
affixes at Horjham in Sujfex. And on evidence it appeared^ 
that they were geldings : whereon Mr* Conyers counfel for gdding wm fpp. 
the defendant irtfiflei^ that the plaintiff ought to be non- a count ia 
fuited for this variance ; he having declared de duobus equis * 

whereas he ought to have declared de duobus fpadonibuSu 
And on the importunity of the defendant's counfel, the 
chief juftice ordered the jury to give a verdift for the 
plaintiff 5 and he faved this as a point, but ftrongly inclined 
for the plaintiff. Afterwards, after Michaelmas term, 4% viz* 

Dec. 10, 1705, Mr. ferjeant attended the chief juflice 
at his chamber in Serjeanf^ Inn in Chaneery 4 anej for the 
defendants and Mr. Raytmnd attended for the plaintiff- 
And ferjeant 'Hall cited Lutw. 1354, Mellor v. Borking^ 
trefpafs for taking vaccam\ the defendant juftified the fei- 
zure de una juvenca^ and ^though irtlother relpefts the juftifi- 
cajtion was good, judgment for the plaintiff. But the chief 
juflice held it clearly good, and faid it was the feme fpeciesj 
and that fpado did not fignify a gelding any more than any 
other creature gelt j and that in trefpaS for a trefpafs done 
cum equisy bobusy vaccisy Wr, evidence of a trefpafs with 
geldings maintained the declaration \ and therefore ordered 
thopojiea to be delivered to the plaintiff without any diffi- 
culty. Note, if the writ contains Icfs than the count, it 
is ill j as if the writ is, ^are claufum fregity and the deda- 
ration, ^are claufoy f^V. Cro. Eh 185. Edwards v. 

Watkins. So if (<?) the writ contains more than the (a) R. aw. »n|p 
count ; as replevin de averiisy declaration of a horfc, Cro. 4- vide 5 G. 
Eh 330. Hajlopy. Chaplin. So in il8i, (Hnsv. **c*^ 3 *^ >- 
Dams\ 2 Ventr. 153. Cro. Eh 82^ Norton v. .Palmer. 

See 2 LutiVo I537> 8. Men v. Jffaros^ 


1209 

Newtom 

Hatte*. 



! 210 


Mich. Term 4 j^iiniae rcgiristf. 


Mich. 3 Anrt. 

B. K. ii. »6. 

An inTitoent 
for a riot mu ft 
Ihew explicitly 
tor what && the 
rioters atfcm bl- 
ed. Vide I 
Hawk, c. 65. f, 
a. ante 965. 

An alJ:^gation 
that they af- 
fcmblcd to do 
fomething un- 
lawful is infuf- 
ifecicnt. 


An ufnr 

rjt'pot mainuirl 
an for in 0- 

ncY !)ad art! jm_ 
Cc’.vf d a 

pfifon v-})C £'f']- 
kflal rhe (it'bia 
••-f thr tr.'taior 
Jindfr an aui'io- 
ruv fromapp'- 
lon appnnit'-’d 
•.dnnnilii'.'tor 
before tiif Will 
found, and 
\ 5^'^ Sob 


Regina ver/’ Gulflon, Stubbs, et alios. 

T he defendants were indicted at the general quarter 
fcllioiis of the peace held for the county of Norfolk 
18 of July 1704 by adjournment, for that they the 25th of 
May 1704 vi et armis^ viz. glndils baculis et cube 111 at>ud 
Eajl Bradenham in comiiatu praedi£io-i rhtofe et rotitofe feipfos'^ 
congregaverunt ct ajfmillaverunt cum intentione ad aliquid ilH^ 
citum ibidon agendum et perpetrandum^ et pacemdidiae dominae 
reginae perturbandum 5 et fic affemhlnti exijientes ad qtmtdam 
locum in Enji Bradenham praedi^io^ in venella^ AngUce the 
lane, ibide?n ducente ab Eaji Bradenham praedidfo nd S. in co^ 
mitatu praediclo^ qu^ quoddam quercus Edw. Beagham armigeti 
ad vahntiam lOOy, adtum fietii et crevit^ riotofe et routofe ac- 
cejpriint^ et quercum illud tpfius E, B. vi et armis^t i^c. rdotoft^ 
routofe^ i I licit e.^ et manu forti^ fu c cider unty t projhaverunt ; in 
malum cxemplum^ In Trinity term laft Mr. ferjeant JP^eld 
moved, thfs iiidi<fiment might be quaflied, becaufe to make 
it a riot, it ought to be fliewn what unlawful zSt they af- 
fombled to do, and it was too generjd to fay, quoddam 
iUU'iiutn agendum. Secondly, it was perfeflly falfe Latin., 
ff.todJam quercusy et quercum illud 5 fo that it docs riot appear 
.iny bale grew there at alK And the court made a 
rule to caufe this term, (fc. ^Whcfcupoii Mr. Ray- 
mond urged, 1, That it was not neceflary to {hew what 
unlawful act they afll'inbled to do, fo that they did aflembfe 
to do an unlawful a< 5 i ; for if they aircmbled to do one, and 
did another, it would be a riot. 2. It appeared they did 
«io an unlawful adf, they cm dowm a:n oak, and the 
i’alfe Latin could vitiate., Sed non allocatur \ (ox per cur iamy 
i; is too general, and the act ought to be ftiewn, tliat the 
couit might judge, whctlier the ail was unlawful or not.- 
Et fl ics, tliey hid they would not encourage fuch ill-drawrt 
ladicLmcius, b\\ and therefore it Was quafSed.' 

Pond verf. Underwood. 

I N an htJehhatm ajfumpfit brought by the pfaintrlF Arma^ 
nuAl Pond as excefttor of Charles Pond deeeafed, for 
money rexeived by the defendant, owing to the teftator for 
wdges (he being a feaman) after the teftator^s death. On 
not guilty pleaded, it appeared on evidence at^thetrialy 
that bcfoie the will was found, adtniftlftration, be; was 
gtaiUt'd to Anne Pond sL fifter of Charles Pond^ and that 
ihc nude a warrant of attorney to the defendant to receive 

puid then ovvj U' tlit AfiAotiiftrator. R. cOnt. SrilU. 7.7. pi 14* vide Burr. 1934* 

this 
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tl^is money, being tlL by. virtue of which warrant he did 
receive it, and paid it to before any notice given of undsrwqpd.- 
this will. Ancl by tlnie diredilon of the lord chief juftice 
Jlok^ before whom it was tried at Gi^ildhtill the iittings 
Michaelmas term I705, the plaintiff was nonfiiited : 
for by him, though all acts done by an adminiiirato^, 
where there is a will are void, and fuch an action in this 
cafe , would lie againft jlnnc Pond'y yet it is hard to i-nafle 
the defendant liable, having paid the money ovct,- before he 
kjiew of the will, to the admihlftratof, 

Bufdctt verf, Newell. 

A Rule was made to {hew caufe w^hy a prohioition Oh nr.ving fe' 
fliould not be granted to fiay a fuit againft the plain- 
tiff,' in the court of the archdeacon of Liicl fields for not coiiTUol^rcluiing 
going to his pariOi churchy nor any other church, oji ;i plea, thcpa.ty 
or holi<lays, nor receiving the facrarnent thrice a year : oiht 

upon fu2:,^cition of the ftatutc of £//z. and the folcraiion 
acM, r IK y M* c, 18. and then qualifying liimfelf within rafts in the pk^, 
that and allcdging that he pleaded It below, and they 
rrfijfcd to receive his plea. And Mr. Ravnond lliewed 
ff^r caufe, that this fact was falff, and that the plaintrff 
was not a dilTentei, noi had qualified hirnfelf w/ fupra^ and 
therefore hoped the court would not allow the fulc to ftandy 
uiilefs he had an affidavit of the fact ; for by that means 
any perlbn might come and fiuvgeft a falfe fact, and cAift 
t h e fp i r i t u al c 0 u r t of t h e i r j i tr ! fd i d 1: i on ; I c uria conceljh^ 

anti therefore the rule v/as d;fc!].'irgcd. Mr. Carter 
for the plaintiff having no ajjidirjit. 


Wiggins vcrj, Ingle tori. 

N an action brought for marinene wages fora voyage who 

from Carolina to London^ it appeared^ that the plaint iff 
ierved three or four months, and oefore the thip come to fiKiHiccovcr 
L'aiJon^ which was the delivering port, he w’as itnprclTed wjgt's lorttic 
into the quehi's fervicc ; and afterwards the fcip arri'Tcd 
the delivering port. And ruled by Hoit^ on evidence at f.e 

Caildhaffi that the plaintiff {houk! recover pro ta^iio vs he pvcfil-ci 5 if 
ft'rveJ, the fh ip coming fafe to the delivering por^: /\fter- 
wards in another' caufe, the fittings after this tcn#&t OVA'- 
hall betvveen ChandUr and Meade^ adieu it ap- at hu delivering 

p *:ired, fhat the plaintiff’ Avas hired '1^ the defendant at 
Carolina to ferve on board the 'floop,* whefcof the de- 
fendant was maffer, from Carolina to ^Ea^/andj at 3/. p^'i* jf ^ . c, v 

month : thif hs ierved two months, then the Thin was took turH^lho* ihl*" 
by a French priwitc^r and ranfomed i and jifft as fnc came off nv^y hr nmicm. 

^ thephirrtiff' was itnpreffcd,' and then the ^ 

n. Hb , ftip 
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v/icGiKi fhip came fafe into the river of* where flic difpofed of 

I.nglcton ‘ the plaintiff can have no wage*;, 

.NGLCTOh. having been took by the enemy and ranfomed* 

Mr. Raymond infiftcd, that in that cafe he fliould recover 
pro ratay and that the ufage among merchants was fo; 
which Hc/t faid, if he could prove, it would do ; but 
wanting proof of it, t!ie plaintiff was nonfuited* 

Maitland vet^. Taylor, 

1^2 A i'J a£lion was brought in Aliddlefex on an obIigation> 

Vtnt. jlx . t. Jy\, the condition was to pay a fum of money at fucJi a 
fVfv^-o London. The* defendant, after oyer of the bond 

3 Keb. 654^75.* pleaded payment at the day, ISc. And on 

iai4. iffue joined, it was tried in Middiefex before the lord. pbief 
jufticc and vcrdiiiil for the plaintiff. And the laft day 
of the tenn Mr. Harris moved in arrefl of judgment, that 
this ought to have been tried in London. But held, that 
according to the cafc of Croft and Boite jii i Sound. 246. 
and Jew v. Brigs. 3 Lev. 394. ^nLpame Calverley v. Zr- 
ving^ ante 330. it was aided after verdi£t ; by the judges 
Pozvel/y Powysy and Gould^ Holt being abfent. 


Tyfoa verf. Palke. 

A IpxipL may a a£Hon of debt was brought by the Dieriff of Cam^ 
x\ bridgejhire^ ui>on the 29 EH%. c. 4. for his fees for 
poundage on an cxccuting an clcg it ; and upoii pleaded, there was 

ixecufion. s. C. ^ verdift" for the plaintiif. And Mr. Page and Mr. fcrjcant 
Hok As ^’ Chcjhyre took ftvcral exceptions . in arrefl: of judgment. 

Firfl, that no fees were due for executing an elegit Withm 
the flatutc, and confequently that the adlion lay not \ for 
the land extending may be of little value, and therefore it 
is unrcafonable that the fheriff (bould have poundage of 
the whole debt. And where the lend lies in fevcral coun* 
A fheritr is in - ties, a man may pay more in fees than his debt. And the 
awforestreuting Bridge and Cage^ 2 Cro. 103, was citesd ; ixnajfump- 

anelegit. S C. in confidcration that the plaintiff would execute a writ 
SaIk.ro9. 33J. of elegit for a friend of the defendant^, to pay, fjV. and 
3 > 8 - held, thtt no action would lie, though the money ^roinifed 
to be pfOT was no more than his (hilling pence came to. 
In anfwer to thi»^ception ferjeant Parker cited the cafe of 
Inan aflionfor Spring V. Eedes^ txlich was Intr. Hil. 28 £2? Car. 2. C 

where in the very fame aftion judgment 
tion dots not was given for the plaintiff, and that judgment affirmed in 
thew that tlie the king’s bench, the record of which affirmance is HU. 

place where the y ^ ^ the objcaion, 

•ted wiis within wneic the iuud mould happen to he m levcral coui|t:ies, 

thcOimrT'sbai- " ' 

liwick, the court will after a vcrdl^ for the fticrlft prefume that it was. 

Ko cbjediion can be made after a \«rdi£l on accQunt of\hc want of a venue. 


there 



Mich. Tcnn ^ Ann® regin®.' 

there was nothing of that in the prefent cafe. The rcafon 
of the cafe in 2 faid. was, because in that time the 

judges held no a6iion would lie upon the fUuuto ; but rliat 
has been held otherwife fince. i Cro* 286, 287. yonrs 
307, where aiSlious arc maintained by rtierifis for fees for 
executing capias ad faUsfactcndunu 

Holt chief juftice faid, that there was no rcafon why the 
fheriff Ihould n.ot have fees, as well for executing an elegiU 
as an extent up<m a fhitute, tfpor the writ of elegit^ the 
iherifr returns, that he lias taken an inquilltion, and cx- 
^^ded the defendant’s land, and delivered it to the plaintiff, 
And there is a liberate in the body of the writ of elcgit^ 
otherwife in cafe of an extent upon a ftatiite there muft be 
^ liberate. And in the cafe of the elt^tU tipon the return of 
delivery, the plaintiff may enter ; and he can do no more 
in cafe of a llalutc after a liberate executed, for he muft not 
enter by force, 'riic return of liherari fed is a full execution 
of the writ of clegit^ and by that the plaintiff become.s 
tenant by elefit^ an4,piay maintain an cjciSlment ; and he 
may enter and bis intereft upon the land, and the 

affigument will be'good. For the defendant’s continuing 
in pofleftion after the return of the writ, turns the plain- 
tiff’s eftate to a right, and therefore be muft enter before 
he can afllgn it over, 

Powell ]\xi\i\cQ that the like cafe with this was ad- 
judged in the common pleas, while he fat there ; that all 
the objeSions, that arc here made to the ailion, were 
made there, and ovcr-nihrd : that the court there rcfolved, 
that die ftiituie of EUz. mentioning extents, that Ihould 
not be confined to extents upon (latutes only, but 
fiiould be carried to extents upon ekgits^ cfpccially wh«jn 
th/y were both equally liable to the fame exceptions. As 
to the objection how it fhould be, wlicn fevcral elegits were 
to go into fc vcral counties, they faid, they would give their 
refolution in that, when it came in queftion ; and therefore 
he was of opinion, that the ftieriff fhould have his fees for 
executing an elegit. 'Fhe other two judges agreed. 

The fecond exception, and which was the o|ily one that 
ftuck with the court, was, that the plaintiff h^ laid in his 
declaration, that the inquiiition was tafen apudvillam Cars-- 
tabrigiHe praedidac and there Cambridge mentioned 

before. And this objedion was enforced two ways ; firft, 
that there wrs no venue where this fad, which was fo ma- 
terial, and the very ground and foundation of the a6iion 
was done: Secondly, that it did not appear, that this in- 
quifition was taken within the county of Cambridge^ as it 
ought to do, to entitle tlie plaintiff to his aSion. For, as 
Pnvell jufticc faid, diere are more towns in England of 
H h 2 
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Tv JON name bcficlcs that where the univerfity is, and for ought 

r- 'Kic appears it miglit be one of them, where this innuifitioii 
was taken, and confequently out of the county, and fo the 
execution void, and confequentiy the plaintiff has no caufe 
of action. 

After confidcration as to the firft part of the objec- 
tion, it was refolved by Holt chief juftice (to which the 
others agreed) that this was helped after vcrdi£t by the iia- 
tute 17 Ctn\ 2. c. 8. i\o venue y the caufe having been 
tried by a jury of the proper county. And he compared it 
to the cal’e in i Lev, 207. upon an ilTue joined in an a£lion 
of covenant, whether J, S, had any title to Sbrob walk in 
the foreft of JP'bittlewood in the county of Northampton : thff 
a<ftic)n was laid in London.^ and the venire fatias was from 
Sbroh-walk, And' though it was agreed, that a walk in 
a forclf was but a liberty, and no place from which a 
‘renue could aiifc, yet this want of a venue was aided 
bv the {a) 17 Car, 2. the iffue having been tried by a jury 
of the county, wlicrc the matter in iflbe arofe. As to the 
fecond it was anfwered by the counfel fpr the plaintiff, and 
refolved by the courts that that was hl3|^d by the veidicf, 
foi* the ifluc being upon ;//7 dchi% if the ele^it had been ex- 
ecuted out of Cambrulgejhlre it had been a void execution, 
and confequently againli the plaintiff, and the jury miift 
have found for the defendant, qrtod nil debet. Ar^d therefore 
a venlicl being now found for the plaintiff, it niuft be in- 
tended that Cambridge is in the county of Cambridge \ for 
k muff be intended that a record was given in evidence of 
an inquiiition taken within the county of Cambridge* 
Judgment was given for the plaintiff*. 

(\i) Noi-c, rills ftritutf has been confine d fince to the kttcr, 'I'ix, county wlstTe the aftion Is 
iaid j but thnt is no’ rliii. calV, bcc^urc the actit-n iure is hid i:i t.hu propcrcounry, and tried there 
alfo, and ibwitliin l>orh ti)c letter and meaning of the flatutc. Note to the i/t. edition, vide 
ante 530. iii2. and the calc'.thtjc cited. 

Billings vetf. Beds. 

S. C. Salk. 612. 

y\manniayicf y TpON a fpccial vcrdicf in an adfion of trcfpafs for 
^ taking the plaintiff’s horfes, the cafe was, a gentle- 
iuvin'g a licence iTian here in town had a chariot and harnefs of his own, 
#>oni file com- 'and contracted with the plaintiff to furnifh him with a pair 
h'ici n" of horfes and a coachman whenever he fliould have occafion, 

co;4chvs. iitid paid him for it lOoL per annum. But the plaintiff had no 
licence fiom the commifiioners of hackney coaches to keep 
hackney conches. And whether any peribn cotild let coach 
horfes licrc in town to a gentleman, to ilrivehiin about town, 
1 xcept he had a licence to keepa hacknev coach, was thequef- 
t'lon upon the 5 IV. M. c. 22 . Aful the cafe was argued by 
Darnatl king’s feijeant, and Adr. attorney general for the 
defendant, but manifcilly agaiull the Itrcain TVlic court from 

the 


Midi. 1 
Ann. B. R. 
Rot. 170. 
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ihc beginning conceived it a clear cjife for the plainti/F. Bim.ings 
And upon thefecond argument the court gave judgment for 
the plaintIfFj becaufe though in the beginning of the licenc- 
ing claufe, feii, 3. and alfo in the prohibitory fedl. 5. 

hackney coach or coach horfes are mentioned in the dis- 
* jundfivc, yet that muft' be underfrood coach horfes to be 
lifed wi^h a hackney coach. For all the other provifions in 
the a£i: arc reftrained to hackney coaches, as the number to 
bs licenced, the fine to be paid, and the annual rent; and 
if the act had intended that keeping b^ckney horfes, difiin6t 
from hnekney coaches, fliould have been licenced, it would 
have made fomc provifion about it, and have referved fome 
♦venue out of it. And Holt and Powell faid, that the for- 
feiture of 5/. being for keeping a hackney coach or hones 
without licence, could be extended to no keeping of ccuu h 
horfes, but fuch as the comrniilioners had power" to licence, 
and might have been licenced by the commifEoners ; but for 
the reafons beforementioned hackney coach horfes diftin^l 
from a hackney coach cannot be licenced ro be kept by the 
commiffioners, and therefore the keeping them without li- 
cence is not withia:)the reftraining claufe. And they faid 
this would be a very hard conftruitipn, for at this rate, if a 
gentleman’s horfe fell lame he could not hire another, but 
mufl either buy another or lie flill : that this trade of letting 
out horfes had been ufed a long time, and was lawful for 
any man to do by the common law, and therefore the fub- 
ject ought not to be reftrained from it without exprefs 
words; that this particular manner of keeping a coach and 
hiring the horfes, was a method known and i.n iifc before 
this act was made, (a) 

Judgment was given for the plaintiff, 

{a) Note, upon the arr,iim<‘ntof ihii: cafe Powell faid, and the chief juftice agreed, that ii A. 
kr pi a pair of horfes, and B. had acoadj, and Jet them to B. who drove them about with the coacli 
st'i hackney, that thjs would be keeping a hawkney coach without licence in bom of them. N ote 
w the firA Edition. 

Wallis ver^. Lewis. 

pjtadings port vol. 3. p. 55. 

I N an action upon the cafe rhe plaintiff declared 3s ex- a man who fue$ 
ccutrix, and the declaration fet forth, that the defend- as executor, 
ant was indebted to her ttf executrici ftM* monies of the tefta- he might 

tor received after his death by the defendant to the plaintiff’s need not 

life ut exscutricis ; and being fo indebted promifed to pay, nikcaprofcit 
The plaintiff (^^7) had judgment by and a writ 

of inquiry of damages returned. And Mr. Dee moved in v^dc 1* 
arreft of judgment, that {b) the plaintiff had not in the de- ^ 
claration made any profert of the letters teftamentary. 

Holt chief juftice. ‘This declaration being grounded on An executor 
? promife to the executrix herfelf, the naming her executrix "'ayfui ‘H iiis 
was but furplufage. For if the executor gives an authority 

received after the death of the teftator. R* acc. ;inte 436. R, com, ante 865, 
(^i) Sfd vide poft vol. 3 . p. 55. {h) Vide 4 Apn. c. 1 6; C 1, i. 
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to anothcT to receive money of the teftator’s, payment to 
that jitafon payment to the executor. So where ^7- 
rt:cji\'es money of the teftator’s of his own head, the exe- 
cutor may if he pleafes allov/ the receipt; and then it is mo- 
ney received to the ufc of the cxeputor. So if an executor 
be j^ofleflcd of goods of his teflator’s, and they are takcMiout 
of ills pofiefhon, and the executor brings trover or trcfpaf-,', 
he may i i the doclaratioTi name hlmfclf executor if he will, 
{a) Acc.antc but he need not produce the will in court, bdeaufe he {a) is 

f*55, and fee the fuf^cientlv intituled to ihc adion upon his poirellion. 

C4les there citrd. •' 


And Foivell faiJ, that he might bring the aclion in his 
own nanu, though he never had actual poirellion. 

And afterwards at another day upon the motion pf Mr, 
judgment was given for the plaintiff. 


Laminc vtvj. DorrelL 

IfamantAkc^ y 'psj a/lufnpjit for money received bv the de- 

-A ffndant to the life of the plaintiff as adtniniilraior of 
and icJU them, /. o. on mn q/fUmp/it n]v.-,idca^ upon evidence the calc ap- 
tlK ownci may penred to be, that "J. S. died inteftate poffcffcd of certain 
rn-rrcc^ovcr^^^^ debentures ; and the defendant pretending to a right to 

price for which be adminiftrator, got adminiftration granted to him, and by 
tiiey were f( .Min that means got thcfc debentures into his hands, and difpofed 

defendant’s adminiftration was repealed, 
money lucl and adminiftration granted to the plaintiff, and he brought 
received. this action againlt the defendant for the money he fold the 
debentures for. And it being objected upon the evidence, 
that this action v/ould nor lie, becaufe the defendant fold 
the debentures as one that claimed a title and intcreft in 
them, and therefore could not be faid to receive the money 
for the ufe of die plaintift’, which indeed he received to his 
p. acc. Cowp. owq,ule; but the plaintiff* ought to have brought tt'over or 
3S7 vide PuVr. debentui cv ; the point was faved to the dc- 

’1009. fee;)ifo , fcudAlit, and now the court was nioved, and the fame ob- 
6 Mod. 1 51. jedfion made. 

C'owp, 4«4, 

Where a jv-ifon P(7:fr// juftice. It is clear the plaintiff might have main- 
who hasnonjiht detinue; or /rcwr for the debentures; but when the 

an int^rfiatc Ob- nature tortious, It IS hard to turn 

lains loiters of that into a contract' and againlf the rcafon of n(Jumpf:ts, 

may difpcnfc with the wrong, and fijppofe 
hK confent, and brin^ an addon for the 

his acimiMrtra- money they w^cre fold for, as money received to his ufe. It 
rion i& repjabd, j^^s been Carried thus far already. Howard and Wood\ cafe, 
^ ^' 45 * Sir T. Janes 126. is as far ; there the title of 

)Hi for) legally the OiEcc was tried in an adtion for the profits. 

Intitl'jd toad- 

mlniiler, the latter may recover from the former the money for which he fold the inteftate's pro- 
perty in an indebitatm aiiunipfit for money had and received. 

Holt 
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i/oA chief juftice. Thefe aftlons have crept in hyde- Lamina 
grees* I rememberj in the cafe of Mr, in a difpute 
about the title to the office of clerk of the papers in this 
court, there were great counfel confulted with ; and Sir 
William Jones and Mr. Saunders were of opinion, an indchi^ 
tatus a£umpftt would not lie, upon meeting and conferring ^ 
together, and great conffdcration. If two men reckon to- 
gether, and 6ne overpays the other, the proper remedy in 
that cale is a fpecial adion for the money overpaid, or an eovered backei- 
account; and yet in that cafe you conftantly bring an 
bitatus ajjumpjit for money had raid received to the plaintiff’s! • 

ufe. Suppofe a perfon pretends to be guardian in focage, oranindtbi*- 
and enters into the land of the infant, and takes the profits, 
though he is not rightful guardian, yet an a6f ion of account 
will lie againft him. So the defenoant in this cafe pretend- videx T.R.* 
ing to receive the money the debentures were fold for in the 343* 

. right of the intetote, why (hould he not be anfwerable for An on of 
it to the inteftate’s adniniftrator ? If aiv a£iion of trover tortious 
ftiould be brought by the plaintiff for thefe debentures after guiird-an. 
judgment in this indebitatus ajjumpftt^ he may plead this re- a recovery in 
covery in bar offhe action of trover^ in the fame manner as indebita us aC- 
it would have been a good plea in bar for the defendant to 
have pleaded to the adiion of trover^ that he fold the de- ^ 
bentures, and paid to the plaintiff in fatisfadlion. But it 
may be a doubt if this recovery can be pleaded before execu- 
tion. This recovery may be given in evidence upon not 
guilty in the adiion of iraver^ becaufc by this adiion the 
plaintiff makes and affirms the adl of the defendant in the 
fale of the debentures to be lawful, and confequently the 
fale of them is no convernoru 

Afterwards the laft day of the term, upon motion to the 
court, they gave judgment for the plaintiff'. And Holt faid, 
that he could not fee how it differed from an indebitatus a£ 
fumpfit for the profits of an office by a rightful officer againft 
a wrongful, as money had and received by the wrongful 
officer to the ufe of the rightful. 

Courtenay verf. Strong. 

S. C. Salk. 364. but very differently reported S Mod. 465, 

ASfumpftty the plaintiff declared, that the defendant, in Anasrwment 
^ confideration that the plaintiff at the requeft of the de- env 
fendant had agreed with him, that he quafdatu terras cum per- hnds 
tinentiis in Z. then in the pofl^eflion of the defendant, in lu$ pofleffion 
enerabiles ma etm tttiis terris cum foiutkne cujufdasn annualis 
redditus ^ol,tuncnuperconcejjicuidam Johanni Oturtenayy pro\^\iy J'o* ** 

. . , « - . . . . _ . perfon 

without molestation from the annuitant i. not a fumcient eonfidcration for a promife. .'\nd if an 
adtiM is brouglit upon it, and a verdiQ given for tl|ie plaintiff the judgment ihall be anefted. 


tertnim 
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CouRTfFNAY fcrmhio aTtnortm tunc et adhuc vcnturonm^ quhte occuparef 
Str'onc duravtc viia cvjujdmn M. L, ahfqun fnolefi^iofte ipfius Jacobi 
' * Coiivtcnay (tl’.e plalntifF) raitone ejnfdem annualis riddltus^ 

proTriiictl to pay the pla*ntiff, bV. and alfo that the defend- 
ant in roni'icieratiop, that the plaintilFat the requeft of the 
defendant had agreed with the defendant, that he qunfdant 
U'rras c?ijn pjj'tijicniiis in L. praedit'io^ then in the podef- 
f.on of the di-reiidanl d^irantc vita cujufdam L- quiet e occu^ 
parety promifed to pay the plaintiff, trV. Upon 7 ion ajjump^ 
jit pleaded there was a verdidt for the plaintiff. And .VI r. 
r.yre in A'lichaebnas term laft moved in arrell of judgmeiit, 
that h ‘^e was no coiifidcration, for the rent charge appears 
to be yohn\ and not Jameses* 

Mr. Squibb move i feveral times for judgment, and cited 
Z Rjll^ 22. n. 22. ajjnmpfit in confideraaon that the piain- 
tiffat the renu^.ff of the defendant would permit the defend- 
ant to have and hold a meffuage and land then ip the 
occupation' of the defendant to his own life, the defendant 
affumed to the pLuntiff to pay the plaintiff 1 3/. at Michael- 
tnas after, for rent for the premifes } and held a good con- 
fidcration,' although it did not appear^ that the plaintiff had 
any eflate in the meffuage at the time of the promife, and it 
did appear that the dei'endant was then in pqfreffion of it. 
And 1 Rc/l. 2g. n, bi. 3 Crc. 703. qffumpjit^ that where 
jj. was Indebted to S, and /t came to C. and inireated him 
to pay IL ra)d promifed to repay him again, and thereupon 
^ C, piornifc'd to pay the ikbt to B, and after did not pay it; 

a^iion againft C on the promife, bc- 
' ‘ criule of the mutual promife freim A, to C, whereby 6. may 

be indemnined : and an action will lie for C againfl; //. 
upon it, even without averring payment to j 9 . (And it 
feenjs to me, that 5 . alfo may have an a<Sion againfl: C be- 
ing the perfon for whofe benefit the promife was made.) 
lio here the plaintiff might maintain an action againfl 
the defendant, wkhoutany other confideration than the mu- 
tual promife from the plaintiff to the defendant, 

the firfl cafe Mr. Byre anfwercd, that the contrary 
had been adjudged, , £/. 859, And if it had not been fo, 

vet this cafe differed from that, becaufe here the title to the 
rent charge, of the plaintiff ’s own fliewing, was in ano- 
xlvT, John Courtenay^ and muft be intended to con- 
piiue fo, unlefs it had been fliewn to have been granted out 
of him : in that cafe the thing only flood indifferent. 

Holt clilef juftice. You fhould have faid, that the rent 
•charge was affgned by John to Jamesy the plaintiff. You 
would have us intend it, but we cannot. 


Powell 



Mich. Tcrrifi 4 Annae reginae. 

Powell ]n^\ce agreed^ that when it is faid in the decla- 
ration, that the rent was granted to John Courtenay^ it muft 
be taken to be his rent. After this cafe had depended a 
long time, now tins term judgment was given for the dc- 
fenclant. 

Holt chief juftice. The quiet enjoyment is no confidera^ 
lion, for the plaintifF had no right to charge or moleft the 
defendant ; that right appears of their own mewing to be in 
John Courtenay^i a ftrangcr. And a promife not to do a 
thing, which the perfon that makes the promife cannot do, 
is nothing, no confideration i but the promife granted on 
that, is merely nudum paHum* 

Mr. Squib urged, that it was helped by the vcrdi< 9 :, for 
now it muft be intended to have been proved in evidence, 
that the plaintiff had a tide to the rent-charge. 

Holt, The {a) vcFdi(ft cannot help it. Yon muft allege 
a fufficient promife in ypur declaration. 

Powell If the plaintiff prove the promife in the 

declaration, he muft, have had a vcrdtft. 

Powell and the others agreed. Part of diis cafe is of the 
r-eport of Mr. Pengelly. 

Knight verf Barker, 

S. C. n Mod. 6«, 

< 2 ^ Rover was brought for 400 pedis,, AngJice ends, of dca^ 
boards : not guilty being pleaded, verdiil was for the 
plaintiff j and Sir James Mountague^moveA in arreft of 
judgment, that it was uncertain, what an end of board 
meant ; itfhould fhew, how many ibot or inches they were* 
And after feveral motions, judgment was given for the 
plaintiff, becaufe ends of boards feem to be a term of art, 
and are fufficiently known among workmen. Stile 75. 
I KeL 34. fValcQtt V. Tappin. 


1219 

COURTINAV 

3trok«, 


(a) Videame 
no. Dougi. b5&. 



1220 


Hilary Term 

4 Annse regiose, B. R. 1705* 


Regina verf. Highmore. 

Certiorari and Conviction, poftvol. 3- p. 5S. 

y/beicajuilicc rTT^HE defendant was convifted before the lord-mayor 
convi^^tbr an° ^ London^ upon the 16 and 1 7 Car. 2. c. 2 , for fel- 
oftencT within ling coals contrary to that acf) viz. Icfs than 36 bufhels 
the limit a of his (||e chaldron, fcfr. And the conviction being removed 

convldtion^m^^^ king^s bench by certiorari^ it was quafhed, becaufe 

fptcifythe place there was no plac^ mentioned, where the coals were fold .* 
where the of- which ought tc) havc been, in regard that the power of 
^*^*^^*' the lord-mayor ir only in cafe of coals expofed to fale in the 
city of London liberties thereof. If the coals were ex- 
poied to fale in any other county, then the power of con- 
victing is it! the juftices of peace of that refpeefliv® county. 
And tTicrcfore the lord-mayor, to have cntituled himfelf to 
a jurifdic^lion, ought to have Ihcwn in the convidllon, that 
the coals v/erc fold within the city of London or the liberties 
thereof \ and for want 0/ that, the conviction is naught. 


Rhodam verf. Watfon. 


A wnt of error a Writ of error of a judgment in the court of Berwick : 
plaint for a debt the writ of error was, in redditione judicii loquelaequac 

of sol will Dot yh//, frr. de quodam dehifo quinquaginta librarum^ quod idem 
€o^^ola^Vint ^ the record returned was, 

foradd3t^' 54l. ^ 54 ^* ^^^t. And for this variance the writ of 

Sed nunc vide error was quafhed by the w^hole court. 

5G. i.c. i3.f. I, 

crror”in!^ddi^^ The judgment was for 50/. and therefore ferjeant Bro- 
tionejudiciiio- would have had the words in the writ of error 

qucisE qu:E fuit quodam debito 50/. refer to judiciL and not to loquelae^ and 
dc quodam dehi- bring iudicii de quodam debito 50/. loquelae quae iffc. 
libr^um^ could not bc, bccaufc of the following 

idem A. exigit wofds, quod idem W. a praefato R. exigtiy which ties up the 
B. the 

vvt,id<i quinquagintalibrarum'’ cannot refer to the ward judicii, they muft refer to the word 
loqutU. 

words, 
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words, de quodam detiio 50/. to the word ; for that 

only is a demand, and not the judgment, the demand by Wa-Ticn, 

the judgment being transferred in rent judicatarru 

Regina verf. Deman, 

T he defendant was indicHied of perjury, and the in- the 
di£tment fet forth a trial had before the lord chief ftndant may 
baron, affoeiatofibi J. S, by nljiprius in Middlefex^ and that JTovem airtft of 
the defendant, being fworn before the lord chief baron upon jy^gmem by 
the holy Evangelift’?, depofed fo and fo^ which was falfe, et fault. 
fic the defendant commifit voluntariumptrjurium coram the lord But not after a 
chief baron affociato fthi J. Judgment was given againft on 

the defendant by nihil diiit} +And now the defendant 
pearing in court, ferjeant Broderick moved the court in his men" foj 'pti jury 
behalf m aneft of judgment; and it being doubted, whether /fating that a 
he were not too late. Holt chief juftice faid, that after judg- ^^lal was had 
ment by nihil dicit judgment has been aireftcd, but “^^er 
after judgment upon demurrer. Then ferjeant 5 r^?<j 5 pr/V^ ^ by mfi 

took exception, that this oath could not be at the trial fet pnus in Middle^ 
forth in the indidbnent, for the trial was before the lord 
chief baron and the aflbeiate, but the oath before the chief et 
baron without the aflbeiate; and the affignment of the per- carlem cuna 
jury differs from the oath, for that is coram the chief baron f^^rT^the^chief* 
and affociaie, where the oath was before the chief baron 47on\ depofed, 
only, and that is a material part of the indiilment. And &c. and fo com- 
for this variance he prayed, that judgment might be flayed, ^^ort fh^e^ch^tf 

b iron afTociato 

fiSi A.B, Noobie^lion can be tikenbccaufc the trial and perjury are Aated to have been i»ad 
and committed be fort the chief baren, aflocnio fibi A. B, and the oath flatcd to luvcbetn 
taken before the chief baron without mentioning hisaflociate. 

Holt chief juftice. The trial is not faid to have been 
before the chief baron, ajfociato fihiy tfa And the aflbeiate 
need not be mentioned in every part of the indidlment, 
where the chief baron is mentioned: but this is according 
to theconftant form; in the ; 7 ^/>r/Wproctfs, dijlringa^^ 
and the jurata^ and in the continuances, the aflociate is 
nevtT mentioned, but only in the entry of the pt^ea. And 
by the j8 Eliz. c, 12, which erects iht ni/iprius in Afiddlefexy 
tlure is no direilion, that the judge ihould have any 
aflbeiate, 

P<nvell juftice. It fhall be intended, that the afTocidte 
did continue with the chief baron all the trial, having been 
mentioned to have been there at the beginning, 

Mr. Eyre for the profccutor faid, that the oath was faid 
to be adtunc et ibidem m eadem curia* 

Judgment was given, that the defendant fiiould be fet in 
the pillory. 
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Vanghari verj. Lucking. 

A decbrntion .. jyj acHon upon the cafe: the plaintiff declared, that 

Hatiiv; that the A , i r 

defemiant Ji\^ dcicJKJant was paym alter or— — , and incon- 

payinahei, that ft deration of, rSc, promKed the plaintifF, that he ftiould be 
^Ihlntiin^ defendant (hould be paymafler j 

ihouklbch^s ^ and avers, that he the plaintifF continued to ferve him in 
clerk, as]o!io:as f^rvltio pri'icdiSio till fuch a time ; and then the defendant the 
he th^c dcumiant plaintiff extra jcrvtthtm fuum penitus dirniftt tt cxpuljjt. After 
martei ^that^tlte vcrdidf for the plaintiff, it was moved in arreft of judgment, 
plaintiff ferved that the pJaintIfF had not averred, that the defendant con- 
tlie defendant in tinned paymaftor at the time be turned the plaintiff out of 
iinrd'a p^rdcuirr fervice, and confccjuently the plaintifF had not fet out 
flay, and that on a good caufe of action; for the defendant was to continue 
(hat day ihr dt- plaintift'his clerk, only fo long as the defendant continued 

lcn<Umd.n>:fu 
cr cxpiihii the * ^ 

plaintiff txo a 

jervit.uni funm, L jjood tho‘ it doeb not ffate In tcnr.s that the defendant continued paymaffer 
p/ltT ti)e dhndlTion of the plaintiff'. 


But it was anfwercd and rcfolved by the court, that it 
was averred in the declaration, that the defendant was once 
payniaffcr ; and he fhould be intended to continue fo, unJefs 
the contrary did appear. Alfo that it was faid, that de- 
fendant the phintifi' extra Jerz’/tium fuum penitus^ dimijit et 
I'xpulfit; which could not be, if the defendant were not 
paymaster. But to that anfwer, it was ob]e£fcd for the de- 
fendant, that it was extra ferviiium fuum generally, and not 
extra fervithm Juum praediSiumy and fo might be fomc otlier 
ibrvicc. 


Icaff no fX- 
r.in he 

ir^kcn to It o'i 
^iwoount of the 
omiffion afirr 


But //<9/^f;\id, there was no other fervice mentioned, and 
it would be a foreign intendment to intend any other. And 
Poivell fa id, that in the words next preceding, there was 
(erviiio praed'Moy viz, that the plaintifF ferved the defendant 
in fcrviiio praedicto ; and then, when he comes and fays, he 
turned him extra fervitium fuumy that muft be intended the 
fervice the plaintuF ferved him in. And all the court 
agreed, that no other fervice could be Intended. Alfo, if 
the defendant’s office had not continued at the time of his 
turning away the plaintiff, he could never have had g, 

V VI diet. 


Judgment was given for the plaintiff^ 
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Moverly verf. Lee. 

S. C. Salk. 558. 

/iSfumpJiu in confideration the plaintiff would provide A promifc to pay 
meat, drink, iSc. the defendant promifed to paj him 
fo much as the plaintiff habere meruit^ and avers in fact, that meruit, upun an 
he habere meruit fo much, Upon non ajjiimpftt pleaded, executory con- 

there was a verdicl: for the plaintiff. There were b^conXu’cd'afa 

counts in the declaration. , promifc to pay as 

much as he habere merucrit. Vide ante 835. 

Mr. Mountague laft term moved in arreft of jud^micnt, 
that the promifc was void, to pay fo much as the plaintiff 
habere meruit^ which is the prreterperfedf tenfe, and denotes 
the time paff, and confcquently could be nothing; fora man 
could not have deferved any thing, for a thing to be done 
infuturo: and confcquently intire damages being given. And fo Hmil ac- 
judgment ought to be arrefted. count upon it. 

Mr. Acherlry fa id, that it was but falfc Latin^ and that 
was aided after a verdict: by t8 £//z. 14. Secondly, that 

it wanted only a dafti to make it merucrit^ and that would 
have been well ; and the court would fupply the dafii. 

7 'hirdly, that if the count, by rcafon of that word, was in- At lenft aftu 
fenfiblc and impoffible, the court would rejeii it, and in- vudia. 
tend that no damages were given for it, and give judgment 
on the reff of the promifes. To the firft it was anfwered, 
and agreed by the court, that this was not fidfe Latiiiy but 
falfe (enfe, that there may be Inch a promife made, but 
it was void in its operation. And Poivdl faid, that nothing 
could be given in evidence on the declaration, but meat and 
drink found after the promife, for which it was iinpoflible 
for the plaintiff to have deferved any thing at the time of the 
promife. And chief juftice faid, that a verdidt cannot 
help nonfenfe, that the words of the 18 Eli%. were, ‘‘that 
“ after a verdidt the judgment fhould not be ftayed or rc- 
‘‘ verfed, by reafon of any default in form, or lack of fofm, 
touching falfe Latin but that the adt did not fay, that 
a judgment fhould not be fl:a3X'd or reverfed after a verdidt 
for nonfenfe. Secondly, that the court could not fupply the 
dafh, for that would be to make ' it qultc_iinother word. 

^"hirdly, that there never was any cafe, where an infenfible 
or impoffible count was rejedted, and aided after verdich 
And upon thefe exceptions, the caufe refted till the lalf dav 
of this term, and then upon motion the court held, that they 
would take the words in the declaration tob^tffe very words' 
of the promife. And as if the words of the declaration had^^ 
been in writing under the party’s hands, they muff have 
conftrued the promife according tothc intent of the parties, 
and not have put fuch a conftruaion upon it, as to make the 
promife void : fo here, upon this declaxation, they would 
conftrue it according to the intent of the parties^, which muff 

be 
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2 P^£nfr. 143. Where in replevin fof taking his cattle in al 
place called JJytdcrway^ the defendant made conufance foi' 
rent arrear, and fliewed, that 7* S, was feifed in fee of a 
clofc called Underway^ parcel of the manor of £. of which 
the place where was and is parcel, according to the cuflorii 
of the faid manor, and made a leafe to the plaintiff rendring 
rent; and y. S, afterwards , ermfuetudinem tnanerit 
fraediSft ti el jour at a court of the manor then held, fur ren- 
dered into the hands of the lord of the manor fecundum con^ 
j'uetudinem mamrii praediHi the reverfion and rent to the ufe 
of J, N, and his heirs; and the lord of the manor of the 
fame court granted the reverfion and rent to y* N, to hold 
to him and his heirs, according to the cuftom of the manor 

And upon demurrer the conufance was held to be in- 
fufficient ; for that the lands being to be taken to be free- 
hold, they ought to have a fpecial cuftom to pafs them by 
furrender in court, and it was not enough to fay, that 
he furrendered them fecinidurii confuetudinern manerit but the; 
cuftom fhould have been fully fet forth, vi%. quod infra ma^ 
nerium pr a cdi^tlum et tempore^ effr, ialis hahehatur confuetiidoy 

and that they muft be taken to be freehold, though it is 
{hewn that J, S, v/as feifed according to the cuftom of the 
manor, becaufe it is not faid at the will of the lord. 2 Lutii\ 
1165, 1166, 1171, 1174. Where in replevin the defend- 
ant avowed as grantee of the manor of JV, for rent arrear, 
and fliewed that the place where time whereof, was 
parcella rnaneril de W, ct per tjtum te/npus fupradUturn tenc^ 
rnenta culiumaria didi inancrii ct di:.iijfa ct dlmijftbilia per 
copiam rotulorum curia manerii praedidi by the lord of the 
manor, or )\\'?^^cLyN'AxA cuicunqiic perfonae^ ea capere vo* 
Icntij ad termbmmvitae-i fecundum confuetudinern ?na^ 
fjcrii praedidi : and that the lord of the manor at his court of 
the manor ticl jour per copiam rotulorum curiae ejufdem manerii 
granted the place where, to one f. S.pto 99 annis fecundum 
confuetudinern manerii praedidi rendring rent, and upon 
demurrer the avowry was held to be ill, becaufc it was not 
faid ad voluntatem domini^?xA fo muft be taken tube freehold. 

3 230. 'riiere in affumpfit the plaintiff declared, quod 
curnjeiftusfuit in dominico juo ut feodo fecundum confuetudinern 
manerii de R. of a houfe, in conllderation the plaintiff would 
furrender the fame to the ufe of the defendant, the defendant 
promifed, and the plaintiff averred, that he did fur- 
lender ; and the court refolved that this could not be taken 
tu be copyhold land, but yet gavx* judgment for the plain- 
tilf. Forlreeliold land might pafs by furrender by cuftom, 
aiui it was notnecelFary tofhewthe cuftom in the declaration. 
And in pleading a copyhold eftate, you always fay ad volun-^ 
tatem do mini, Co, intr, 9. An a£tion by a commoner copy- 
holder, for depafturing the common there he fhews, that 
the tenement, to which he claimed his common, was time 
wheieof, <£-Ci parcella manerii de and by all that time db 
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aiijjufh et manerupraedicii Cro^^vthi* 
by the lord or his that would take it 

in feodo JimpUti^ d0' ^luntat€M domini JecUndu?n con* 

Juetudimm flianerit prdediMu And When he comes to fliew 
the grant to himfelf, he purfues that form. So is RajL 
Intr. 627. 2. It cannot be taken to be a freehold cftare^ 

becaufe it is faid to be parcel of the manor, and a freehold 
eftate cannot be a parcel of a manor; 2 Roll, JbK I2d. 

So that there can be no fuch Cafe as is fet out in this decla- 
ration, and confequenily the plaintiff cannot recover. Se-- 
oondly* fuppofing upon this declaration the court can rake 
the eltate to be either freehold or copyhold^ yettl^ common 
is not fufficicntly claimed. F5r if you take it for a copy- 
bold eftate, the cuftom ought to have been alleged exprefsly 
and fpcGially, quod infra man^rluM taiU habeiur^ necnen a tern- 
tore cujus^ hahebutur^ conjuetudo quod^ isc, and not as 
here, per conjuetudinem manerium p^aedi^lum a iemporei 
ujitatam et approhaim^ httlmcrejt hahere confuevere^ 
as in the cafe before. And fo it is laid in 4 Co. 31. b. 
faugh. 251, 253. vvdiere in trcipafs, the defendant juftified 
under a cuftom for the copyhold tenants of a manor to have 
folam et [eparakm pajiuram in the place where; and the cuf- 
tom was laid with a per conjuetudinem in eodem manerr^y i^a 
ufitatam et approbatam kabucre ct habere confueverey ^And 
my lord Paughan fays, it is double, including both the cuf- 
tom of the manor, and the claim by reafon of the cuftom, 

Which ought to be fevcral. And the court fliould judge, 
whether the claim be according to the cuftom alleged; 3 Croi 
185. In debt upon an efcape, the plaintift’ declared, that he 
recovered a judgment againftj. in London^ fneA a ca^ 

pias adfatisfaciendu?n againft him; upon vy\\\chnon fl irivSn^ 
was returned : upoii which one or J, fureties being 
in prifon upon a plaint there, was detained in execution fecurt^ 
dum Tonjuetudtnem civitatis praediSfae : and upon demurrer 
the declanitinn was held to be ill, becaufe it was not exprefslv 
faid, that there was fuch a cuftom; but only Jecundum con* 
fttetudinem-y and according to that way of laying the cuftom 
mentioned before out of ,4 6^. 31. k are the pkcedc^|$ in 
the books of entries, Co. Intr. 123. h. Rajh Intr. bit/, and 
befides, the common fs claimed here tanquam ad Unemertia 
cujlumarin fpedantem^ which cannot be in cafo of ^copyhold i 
for a copyholder hath common by reafon > of the cuftomi 
which annexeth the fame to his cuftomary eftate | and there-* 
fore, if -the copyhplder purchafe the freehold of his <lpyholdl 
eftate of the lord, and thereby infranchifo|h the fam^is (a } (g] VitI? Suit 
common is deftroyed- And fo is the eawlif Marjfham verL *7P* 3^6. 
Hunter^ % Cro* 253. and in ^rownL Infr. the daufe is ^ 
lefcout. Indeed the greate#|art of the, precedents arc as 
this is, but they p^Skd/ub/tlef^h and therefore rioW it comes 
to be difputed, the realbn of the thing ought to prevail Jf 
It ho taken to be a freehold^ eftate, lien tfee dedlirauoh is 

li 
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c^inwTiTTR much worfe; for tlien theplaintifF otight to have pjcfcribetl 

0 DFittLi) z que ejlatc^ and cannot raaUe -tide :by cuftom : and for 

* ’ that was cited I Cro. 41S. where'^the plain ttfF declared, that 

he was poflefled of a clofc in the pafifh of M» for years, and- 
that within the faid parifh there is> and time whereof, 
was a cuttom, that dmues oecupatons of the plarntifF's clofe, 
time whereof, habueruntet habare confuever uni z way, 

After a verdidl for the plaintiff upon not guilty pleaded, the 
judgment was arreftcd^ bccaufe he ought to have prefcribed 
in him that had the inheritance, and could not claim it by 
way of cLiftom. To the objeftion,. that this was a pofTeflory 
adion, and therefore the plaintiff had no need to fet out any 
title, according to the cafes of Stroud verf, Birty it was 
anfwered, that where the plaintiff in his declaration under- 
Salk. 363. takes to fet out a title, and fets it out infufficiciuly, the de- 
claration will be ill, though thefetting out the title was more 
than needed. And the cafe of verf. Cajlifordy Michi 

9 Will 3. J 5 . R. was cited, where iff leflec for years brought 
an afiion upon the cafe, for flopping his way, and pre- 
feribed in a and after verdifl: for the plaintiff, 

judgment was iirrefted, becaiife, though it bad been eitough 
to liavc faid habuitet habere dehuii /(which were part of the 
words of the prefeription, and as was urged ought only to 
ftand, and the reft be rejeded) yet when the plaintiff hasr 
laid a prefeription, which is ill, it will vitiate his declara- 
tion: and the court cannot rejedl one part of an intire fen- 
teticc, arrd retain the reft. And the fame anfwcr was given 
to the objedion, that the verdift w^ould make this deckira- 
ticn good, it being found'by that, that the lands were parcel 
of the manor, and that there was fuch a cuftom for com- 
mon, neither of which could be, unlefs it w^as a copyhold 
eft ate. And the cafe of Dome verf* Cajhford cited to that ; 
and it v/as obferved, that the cafe cited out of 1 Cro* 418. 
was after a vcrdidl. And the cafes alfo of 2 Cro. 315. 
debt upon a bond: condition, that the plaintiff’ fhould enjoy 
fuch lands without evi£ljon: the breach was affigned, that 

1 the plaintiff had the lands recovered from him by verdict in 
ejedtment ujwn a Icafe made by one £, but did not fliew 
whit title £* had to m^c the leafe, but only that he had 
good title: and upon a rejoinder that the recovery was by 
covin, and iffue upon the covin, and a verdi£l for the plain- 

2 Saund. iSa the judgment was arrefted for the infufRciency of 

I Mod. 294. the the breach, becaufe it was not feid, that £* had a prior title 
a beforC|j^he plaintiff’s title, for it might £*s tide was 

thc pUfotrC 2 Saund* Mjfnmpfity inconfidera- 
covert on tion the father of defendant, whofe fon and heir he is, 
a tinafurconr^r^^^^ bouiid to the plaintiff, £^c^,thc plaintiff intending to ftie 
againA*ali^mcrt, defendant, he promif^ inWanfidmtion of forbearance, 
and hrca:)i to pay, ondon non a£uik^t pleaded there was a verdiik 

afligned, ’ 

itihtns k^aU}us etMum to the tenements exur«4 sud iffue upon ejefling, and a verdict 
lor the pUntiff, and yet judgnient 

, • ~ . for 
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for the plaintiiFt bi*! t^ic judgment was arrefted, becaufe it Crowthe* 
was not faid, that the fetber bound himfelf and his heirs, and o^Dr^aLS^, 
fb there was no jBohjjiderition for the promife* And front 
thefe Cafes it was obierved^ that Mere the plaintfft’ in his 
declaration, fets out his title infufficicntlyy or affigns ani 
infufKcient breach, a verdict will not help it: that the cafes 
before cited of Stroud verf, Blrty were not adjudged 
upon die verdi£l, for thole declaratibiis would have Wen 
good upon demiirreri 

Broderick unA. ferjeants, for tKe plaintiff in error 

argued, that the declaration good enough. And as to 
the firft exception they faiefe that this muft be taken to be 
copyhold, for it is faid to ht^farcelia mdncriiy which freehold 
land cannot poffibly Be, and alfo that it Is tenia per copiam ro^ 
iukrurn curiae manerii illiusi and farther that the plaigtifFis 
feifedof it, ut tenens citjiud^ius ejufdem inJeodofimpUci j'ecun-- 
dum lonjtududinem ejujdew^anerii, Ahdiu 4 Co. 24* 3 ^* 

it is relolvcd, that tjie two main pillarsj upon which.copy- 
hold eftates ftand, arc, that the land is pared of the manor,’ 
and that it has time out tjH mind been demjfed and demifable 
by ,copy of coiirt-^rolly The words^ that he is feifed ut 
nens cujlumariusy nec^ljarily imply, that it Is copyhold ; for 
this is the phrafe which is ufed where a lord of a manor pre- 
Icribes for common for him rod bis copyhold tenants in the 
foil of another, viz, pro fe etienentibus Juis cujlufnariisy and 
no more. Co, Intr, 9, a. and in Raji, inir. 131. where a 
cuftom is pleaded for copyhold tenants to furrender out of 
Court : they are called only tenentes cujiumarii, , In C?,' 

Intr, 123. where a ciiftoin to grant ,W copy is f^t out in an 
acl'iort of debt for rent.a^ainft the lefiee of a copyholder, aiul 
alfo a grant purfuant to it# in both, the words aid voluniatent 
are omitted, and no more in effe£l faid than here; 

So in Co, Intr, 373, where grams by copy were found in a 
fpecial verdid, the feme words were omitted, and only laid 
fecundum confnetudinem nutneriu And as to the cafes thaf 
have been cited, they do not come up to the cafe in quef- 
tioru In the cafe in l Cro, 2 i<^f there were not the wbrds^ 
tenens cujlumarim^ nor pareella mmerii. In th^ cafe Inf 

2 l^entr* there were indeed the words but 
there were not the Words ienia per copiam rotdwifum curiae 
manerii illiusj nor ui tenens cu^iumarUis : foat the, cafe ini 

3 Bulfir, was rather for them, becaufe At opuh there went 
upon the Want of tenia per ebpiarri nqtulorunh which^?$ faid In 
this cafe. To the feepnd obje<Elion, that; the cuftdifo Ought 
to have been fet out fpecially, and not with ap#r cdnfuctudU 
nem i it wa^ anfwefed, thaf : the . cuftom was well enough 
laid in fubffance, and the ififormalify of laying rt would be 

.jCured by the verdift.. If a man niakesvtitleas coiifin and 
yheir, and does not fay eomniy yet that is well upon a 
general demurrer; Where a man prefcribes ' for donrt- 

« n 2 
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CtowTMER nion without number, the wstnt of kvdjkt and couchanf is 

^ helped aftpr a verdict, thou£>;h it is the very nieafure of the 

LoriEtD. Sty, 4,2s. i In a^iou 

upon the cafe for flopping his way to hi$ houfe, the plaintiff 
preferibed in a que ejiate to a way to his houfe, but did not 
fay, that his houfe was antiquum^ but the want of anti-> 
quum mejuagium was* helped, by the verdiil. Latch, IIO* 
Palm, 4310. And as to the objei 5 lion, that the common was 
claimed as appurtenant to the cuftoreijiry tenements, whereas 
it was appurtenant to the cuffomary eftate ; they anfwered, 
that the precedents were all lb, though it muft be confefled, 
that according to the Cafe in 2 Cra, the common is in ftri( 9 :~ 
jiefs appurtenant to the cuftomary eftate. And for pre- 
cedents were citcd,^g C$. the. entry of that cafe, Co, 
Intr, 9. Dyer 363. b, i Saund, 349. 2 Samd, 321, Co. 

Intr. 574. IVinch. Intr, 931, 3^26, Ilii. Herne 81. 
BrownL Red. 428, 430. The agreed, that if it did 

' not fuf&ciently appear to them oir^is declaration, whether 
this were common belonging to a copyhold or a freehold 
eftate, it would be ill, becaufe they could not give judge-' 
ment for they knew ^not what. And the chief jtiftice put the 
cafe of an aaion fof flopping the plaintiff^s lights: it would 
be a good declaration to fay, that the plaintiff was poflefied 
of a houfe, in which were ancient lights, and that the de- 
fendant flopped them. But in trefpars for abating the nur 
iiincc the defendant in his juftification muft have preferibed 
for the lights, and fhewed the commencement of his term. 
And in the cafe of a declaration, if the defendant plead libe-- 
rr/n the fdarntiff muft reply, and fet out his title. 

They did alfo agree the difference between a declaration, 
and an avowry : that a declaratipri being againft a wrong 
doer Is good without fetting fomi a title ; ©therwife of a 
bar to an avowry, or a juftification. And therefore if 
this plea had been in a jufti&ation in trrfpafs, of in a bar to 
an avowry damage feajanty it would have been unqueftionably 
ilk But tne chief juftice and Powell differed, whether In this 
declaration the plaintiff had fct out a title tiel quel, or no. 
The chief juftice held, that it was only a defeription of his 
eftate, and wt any ways a fetting out of a title. He fays, 
indeed, thiliie ana all the cuftomary tenants of his tene- 
ments ougfjit^ and ufed to have. common ; but if he would 
have fet out a title, he fhouW have faid quod confuetudo tails 
/y?, for all the copyhold tenants to have common : and then 
he fliouM have fliewed a grant from die lord tohimfelf, and 
that the tenements were demifed and demffaWe, feV. as 
muft have been done in a bar to an avowry. Powell 
thought, that when in his declaration he mentioned the 
cuftom, that {hewed that be ititcrided to have fee out a title. 
And though in pofleffory adlions the plaintiff may dcclan 
upon his pbiTeflioh, without fetting out his title ; yet if h( 
ijaidcrtakcs to fct out a title, and fcts it <>^t infuflicientlyV 

the 
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the declaration will be ill- Which rule the chief jufl-ice 
agreed. As to the objection of ad tenementacujlumaria per ^ 
tmenttnh the chief jtiftice faid, that if the common belonged 
to the copyhold eftate, it did belong to the tenements, and 
that all the precedents were fo* 

The chief iuftlce faid, that the great difference between 
copyholds ancf cuftomary freeholds v/hich pafs by fui render 
is, that the copyholder is in by demife from the lord ; but 
in cafe of thofc Ctiftomary freeholds the lord is only an in- 
ftrument: and in ,pleading one's title to a copyhold eftate, 
it is enough to (hew a grant from the lord. But that will 
not be a good title ip cafe of thofe cuftomary freeholds ; 
but you muft fiiew, that the furrenderor was feifed in fee^ 
and made a furrender to the lord, wlu) granted it to the 
Surrenderee. 

What is before report was faid hy the court upon the 
argument of the cafe. 

After great deliberation the court this term rewerfed the 
judgment in the common pleas, and gave judgment for the 
plaintiff! 

Holt chief jufticc. The fault in this declaration is helped 
by the verdii^. It is fully enough expreffed to fiiew it to 
be copyhold eftate, though it be not fo formally done. It 
is faid to be parcel of . the manor, and that by the cufton of 
the manor the plaintiff is intiticd to common, and all this 
is found by the verdief. It Ihould have been faid indeed, 
that the tenements were held at the will of the lord accord- 
ing to the cuftom of the manor, to have them appear fully 
to -have been copyhold i biit unlcfs they were copyhold, it is 
impoflible this finding can be true. I mentioned a cafe this 
term between Bkkerjiaffe and Perkins^ which is reported 
I Sii, 228. where an adlion was brought by an executor 
upon a demife by his teftator rendering rent, for rent ac- 
crued after the death of the teftator:; and upon mndetinet 
pleaded, there was a verdi^St for the plaintiff and it was 
moved in arreft pf judgment;, becaufe the had not 

ftiewcdwhat eftate the teftatoc, that made thi|||kiiire, had> 
for the intendment prima facie is., that a ipakes a 

leafe for years is tenant in fee Ample, by his carving out a 
particular eftate; and if fo, then the reyerfion and rent 
could not come to the plaintiff : and therefon^^the plaintiff 
ought to have ftiewed, that his teftator was poffefled of ^ 
term for years, and made an under Jeafe, the reverftoft to 
himfelf, cfr. and for want of that it was agreed of all hands, 
the declaration would have been ill upon demurrer: and 
yet this de-eUration was held to be after verdi^, becaufe 
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the vcrdidlhad found the plaintiff's title; for now that had 
found, that the c if ate the lellor of the teftator had, was a 
term lor j’ears, and not only fo, but alfo that it was larger 
than the lemi dnvifed to the defendant, fo as a rcvcrfion of 
i]K- term wa^in the teftator ; for if that had not been fo, the 
plaintiff could never have had a verdief, Now that was a 
gr^-ater dekd than this in this rale, the intendment being 
t!ie pl^Hiuiff, and the dcfc£l in the plaintiff’s title. 
iV:.v;/>'juftice rtnaiped his former opinion, that this was 
a defect in the title, and that the plaljitiffhad undertalcea 
to ihew a title. He agreed alfo the former difference be- 
tween declarations and avowries ; and that though in de- 
danitious It is nor rxeeffary to fhew a title, yet if you do 
file w a title, and flic w it itifutHcicntljs it will be ill upon 
dcr urrer. Bur he held, that it was cured by the verdict, 
foi’ a defedl t)f title in a declaration helped by ver- 

dict. And he put the epmmop cafe, Srgn afiignee of a 
rcvcrfion brings debt for rent, and iii his declaration does 
not fnew an attornment; on yiil dchet pleaded, and a verdidt 
for the plaintiff, the defect is helped. And imlefs thefe te- 
nements had been copyhold, this verdieff could never hav^ 
been found, bccaufe unlefs they had been fo, they could 
never have been parcel of the manor. 

powy% juflice faid, that hq had fpojce with judge 
and he had informed him, that they did not confider in the 
common pleas of the verdidVs finding the tenements to be 
parcel of the manor. 

Could juftice faid, that in the cafe of 5/. *John againft 
Moody Hale faid, that however it might have been’ upon 
demurrer, it was helped by the verdidl: ; for all defccls of 
title are helped by a verdift. And he put the cafe of the 
want of attornment put by PowtlL 

Regina ver/'. ballivo';, burgenfes et cpmmuui- 

. tatem villae de Gippp. 

0 

A Mandamus to reftore Mr. ferjeant Whitaker to thp 
place and nffitc of recorder of the town of Ipfwick-y 
they tuvil\^ a ipecial relurn, which as to the matters which 
wei(4 debatwin court uptm the return, u'as this: the writ 
Was dlredlea . to them by the name of haJ/lv/\ hurgeufes-, et 
rohimuniias villae deGippo in comitaUi Suffolk: then the return 
was: rcfponfw hallivorumy hurgenfmn^ et communitatis villae 
fine hurpri (Jjf^fKvici in comitatu Suffolk ad breve huic fchednlae 
'anne:<ujru A'>.f batliv/^ ^Jfr. villae five hurgi Gippwici inco- 
mitatu Suffolk, And then returned, quod villa de Gipp-> 

wicn ejj et tempore cujkSy^c, fuit antiqua villa et antiquus 
hurgus^ ac burgenps et vihahitantes ejufdem villae arc, and by 
all the lime aforefaid were, a body corporate, tamen diversis 
temporibys per varja mmina cognitiim et nuncupatum : and then 
fet out the charter of confiAnation of kino: Charles JJ. in 

which;^ 
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which, among other, things, are thefe ciaufes; that they Regina 
I hould have umm virum diferetum et in legjbus Angliae perltim, b « l i r r 
who fhould bt their recorder, and that S* {hould be their &c. oi ipfwich. 
\')vcicnl: ieco\is!V €ont{mumdus in e&de?n officio pro et corporation 

’vita j'ua naturalt^ nifi interim pro mtilegejiur a in officio I Ho^ five can do 
(iliqua Cilia rationahili caifa^ etbinde a/notus efft per ballivos^ the abfcnceof 
hurgenps^ et communitatem^ ^ c, pro tempore exijientes^ Vel per 
major em partem corum^ quorum ballivos^ duos eff voluit \ 
acjtiam haUivis^ burgenfibia et communitatiy {ffc. et major i 
parti corundem pro tempore exifieniibuSy quorum balUvoSy ^ c, 
pro tempore cxijicntes duos ejjevoluity talibuset con/wiilibus cajii If a Aatute an- 

ct ca/ilnis Henam totefiaiern et authoritaiem idem tiuter rexdcdit thorizesact»r- 
^ t ^ ^ ci ^ t- pOT'atJon to re- 

et concejjity b'i\ tarn praef atum J. o. quam altquem ahum re- an 

cordatoremy b?c. in pojierum eligendum pro tcjnpore exijientem 

ab hujufmodi offeio recordalorisy iS tota liter expcUere et amo- 

vere ; and that w^bcnev/:r the office of recorder Oiould hap- corporatin^ ct 

pea to be vacant by death; £5t\ the bailiffs, burgeflbs, and the quorum, an 

coinmonai ty for the time being, or the major part of them, allegation that 

of whom the baiJiffs fliould be two, fficuk! chafe another 

pro vita fua o)A alltcry at the picafureof the bailiffs, bur- bailiff- or t'hc 

gefles and comn>onalty iia quod fuch recorder (hould be re- bailiffs, being 

movable and removed as aforefaid pro fnalegcjiuruy or any 

othci juff caule: and that the recorder mould take an oath ruesoi ihc/ta- 

well and truly to execute all things belonging to the faid were com- 

office ; and that the recorder for the time being, together 

with the bailiffs and four of theburgeffes to be eleckd out 

ol the portmen fhould be juffices of the peace of the faid corn- 

borough: and that if any burgefs or freeman fl).ou]d be 

tdecled into the office of one of the bailiffs, one of th<^ a quorum, all 


[untmen, esV. 


:i!id after notice of fuch election fnould rcUifc fbt-'jiithcto ap- 
pointed by it 
rnuft riticnd at a 


to execute the laid offices, the common council of the town 
fhould have power to line fuch pciioa fo refufing; and fcffiom'! 


Thf! rctwdtT <if a 'Corporation h houni to attend the o^rpontion Ivff'ions. S. C. Salk. /J34 
Holt 4^13. Vidt, I Vent. 143. 2 Keb. 770 706. Buir. 1999, tho’ h? Ig notlVni for. 

1 : h;- does not, he forffitn his office. S. C. Salk. 443. Holt 443. Sea vide Bun. 1099. 
1 Hawk, c. C6. 1. 1. 

J jfficti need not iiTue a warrant for holding afefftons. 

An iilitgatlon that juffices appointed a Icffk'n: implies that every tiling neceffary ♦o make the 
appoinrnitnt legal, was done. 

'I'he recorder of a corporation is not compellable by an order of ihc coi-porathm t(> dcii^'cr up the 
corporation books and writings to any other oificer of the corpoi.iUoi*. 

Nor is hr bound to give advice except to the corporation at 

yind he need only advlfe iht m how to order and execute thcirfiroceffcc and judgments according 
to law. 

If a corporation make n return^ a m.andamui, wdOch they c:,il exec u tip iffius brevis, qurere, 
whether ihe> Ihall be at liberty to inffff upon an allegation it tli ' end ol :t tl at th.ry were never 
incorporated ct known by the •name by whicti the writ is dtreikd to ihun. S. C. Salk. 434- 
Vide Holt 44 5, 

A perfon who appears to and anfwcrs a charge cannot objeff to a of notice. S.C. Salk 4 34. 
Holt. 443. V{dr aniciZ5. and the books thtre cited. Sir. 261. , 

Or a detriTl in it. S. C, Salk. 434. Holt 44 p 

If a corpoi at ion charges one of the’r offict is wdthwhat dor?, not app-^e.rro be an offence, tho’ 
he may anfwcr and anfwer inlufficicntly to what ii, they cannot leniove hinr. b. C. Salk. 434, 
Holt. 443, 

No matter can be urged againff the grant cf a peremptory mandamuft whif h might have been 
returned to the firff ntandamus, but was not. 5 . C. Sail:. 4 34 . .443. 

A peremptory mandamus inui\ be dircaed as t.he tiiff wds. S* C i;dk. a 74, Holr44T. 
Vide Holt. 445. 
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<r; 

The Batmffs 
<ec. of Jp'.wich. 


that the bailiffs, burgeffes and commofialty fhoiild ha<^e 
power to levy fuch fines by dirtrefs and ftlc of his goods, 
'Fheii they return, that upon the death of 7 . S. fejjcant 
Whitaker was duly chofe by the bailiffs, burgefles and com- 
monalty for the time being, the bailiffs for the time being 
being afiually prefent, Recorder, to hold the office ad liin^ 
turn of the bailiffs, burgeffes and commonalty: and that he 
took the oath of recorder, which they returned in hmc 
verha^ in the latter end of which is this claiife, you fhall 
at all times to the beff of your learning give your advice 
and counfcl to the bailiffs of the fame town for the time 
being, how they fhall order and execute their proceffes 
aivl judgments according to the form of law, and to the 
moft honour an I profit of the^fame town:’’ and that af- 
terward and in the iamc manner lerjcant IFhitakcr was con- 
firmed recorder for his natural life. And then they return, 
that icij cant the bailiff, and one of the juftices 

cloibted out of the portmen, on the 6ih of Jemuajy iyo2, 
appnrnluabant quod ip fi tciiereni fcjfmnem pads mr the borough 
in the Alotchall upon the 14th of January following, 
iit two in the afternoon : ard that a precept was iffued out 
by the fame perfbns accordingly the fame day to the fv-rjeants 
at mace, to return a grand jury, and fummon all officers, 
whofe attendance was neceffary, and to proclaim the feffions: 
and that the feffions was proclaimed accordingly by the 
crier: and that ferje^nt Whitaker had notice of all the pre- 
niiffes: and that the bailiffs and the' other ji?ft‘,ce, and rlie 
jury, and all other perfoivs neceffary to the holding a feffions, 
except tlic feijeant, affcmblcd at the day and place appointed, 
and there remained feveral hours, and were ready to h.r. e 
held a feffions of the peace for the borough, if l'fTje;mt. 
/ 77 ;/V^’/(vr had been preiciit; but the 7 rjcan|t did not come 
at the hour appointed, nor all the afternoon, to the place 
appointed, licet jolemnitcr exaelus, but voluntarily and with- 
out any rcafonabl ^ caufe abfentecl himfelf, fo that by reafon 
of his abfence the feffions could not be held according to the 
'appointment and notice, to the great detriment of the bai- 
lidV, bnrgdVcs, and commonalty, and againfl the duty of 
tiic ferjeant’s office. 'J'hen they return another feffions of 
the |>c:icc, appointed to be held on the firff of April 1703, 
and the ferjeant's default as before, mutatls viutandi^. I'hen 
they return farther that the ferjeant had fcvcral court-rolls, 
books, writings, and deeds, concerning lands belonging to 
the bailiffs, burgoOes, and commonalty, and likewi(^"letters 
pritcnt, v/hcreby divers franchifes were granted to them by 
Edu\ 4. in his hands and poffeffion, which belonged to the 
bailiffs, burgefles, and commonalty, and that thereupon 
they made an order, that the ferjeant fhould deliver tlu-m to 
the clavigers of the corporation upon notice of the order; 
(jut the ferjeant, though he had notice of the order, 

refufed 
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refufed to deliver them to them, to the great detriment of Rsgjna 
the bailiffs, burgefles and commonalty. And The Biu lifts, 

further, that one Edward Gaell being chofen one of the ofipfwiciu 
portmen, and rcfufing to accept of the office, and qualify 
himfclf, pretendij^g that he was a diffenter fmm the church, 
the bailiffs and common council being affcmblcd to con- 
ilder, whether they could compel him to hold the office, 
and concerning the fetting a fine upon him, and levying it, 
and dlftraining for it, for not taking the office upon him, 
the bailiffs afked the ferjeant^s advice about it, and he, 
though he was then in the common council, refufed to give 
the bailiffs his advice, againft the tenor of his oath, and the 
duty of his office of recorder. And they alfo return another 
refufal to other bailiffs upon the fame matter. Then they 
return that upon the 9th of 'June 1704. the bailiffs, bur- 
geffes and commonalty being aflembled, the bailiffs adhially 
prefent, they had notice of the feveral mifdemeanors before 
alledged and committed by the ferjeant in the execution of 
his office of recorder ; and upon confideratioii thereof they 
ordered, that the ferjeant Ihould have notice of the pre- 
mifles objedted to him. Then they return the notice in 
baec verhuy which took notice of the feveral mifdemeanors 
before alledged, and required him to anfwer them if he 
could ; and as to the not holding the ftflions of the peace, 
was in thefe words : Why you did not by your attend- 

ance afllfl; Mr. Bailiffs, ana other her majefty’s juftices 
of the peace, for this town at the Aioteballln Ipfivichy on 
the 14th of January 1702, and alfo on the 8tn of Jpril 
following, at which times and place there (hould have 
‘‘ been the general qiiarter-feflions of oyer and terminer and 
‘‘ gaol -deli very holden for this town, according to the fe- 
‘‘ veral ufual jiiclamations publicly made for that purpofe, 
you tcnowiljp that by the charters of this town no 
feflions of the peace could be holden for this town 
without the adtual prefence of the bailiffs and recorder 
thereof;’’ and to fhew caufe why he feould not be dif- 
charged of his office of recorder for the faid mifdemeanors. 

Then they returned, that they ordered that notice to be 
delivered to him, and that notice fhould be given to him to 
anfwer the faid matters fo as aforefaid objedled to him, 
and to fhew' caufe on the 8th of September next following 
to the bailiffs, burgeffes, and commonalty, why he fhould 
not be difeharged from his office of recorder, for the laid 
mifdemeanors in his fsud office : and that the feveral no- 
tices in writing were delivered to the ferjeant on the lOth 
of Auguft 1704, And then they return, that upon the 
8th of September aforefaid, the ferjeant appeared before the 
bailiffs, burgeffes, and commonalty, the bailiffs being ac- 
tually prelent at the Motchally and then and there praedi^ae 
f e-par ales malcfrefturae praedi^o Garolo in officio fuo recordatorisy 
in praejffjjf^ia et auditu praedifii CaroLi per curiam illamci 
tibjc 6 lae fuerunt ; the ferjeant anfwered, q^uoad fuas non atten^ 

dcn$ia$ 
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xikgika a e net as ad fejjloncs pacts praedi^asy he expeftefd to have bccri 

ThduTr TFK 1 ^'Vhen they were ready: and as to the other arti- 

&c!oripfwich.’ declared that he was not bound to onrwer to them, 
and refufed, and did not anfwer any thin^ to them. 
Whereupon adtunc et ibidem audit is ct plene inUllctVis per cof-^ 
demballivos^ hurgenfes^ et communitatc?n^(.3c^ praedi^is hafit- 
visj Or. pro tempore cxijlentihus tunc ct ibidem arJua liter prae 
fejitibus^ all the matters and mifdcmeanors objeded to thr^ 
/erjeant in his office of recorder, tsfr. and heard proof of 
them by divers credible witnefles, and heard all the matters 
allcdged by the ferjeant in his defence, adtunc ct ibidem eon^ 
Jideraium fuii et adjudicatum per ballivos^ burgenfes et commu-^ 
fiitaUm^ h'c. praediSlis hallivisy pro tempore exijieniihus 
tunc ct ibidem aciualiter praefentihus^i that the ferjeant was 
guilty of all and each of the mifdenieanors objeded to him 
as atorelaid in his oflSce of recorder; modo et forma prout^ 
cfr. and that for the mifdcmeanors aforeffiid he lliould be 
rcm^’veJ : and then and there, per cofi ji bailivos^ hurg&nje^y 
et communitatum^ i^c, pro malegejluris iliis in officio juo prae- 
d't£io the ferjeant debito modo amotus fuhy and that he was 
never elcded into the office fince ; and therefore they had 
nf)t, nor ought to rcltore him : et nltcriui certifeamus quod 
burgenfes^ et inhabit antes villaejive burgi praeduiiy aut aiiqui 
eoruiUy minqtiam incorparati fueruuty nec ullo tempore legitime 
nuncupati fuerunU per tiomen ballivorum hurgenfum et cotmnu- 
nitaiis villae ck Gippo in comitatu Su^olky prout in breve hnic 
fchedulae annexo nuntionatum ejh Several exceptions we^-e 
taken to this returru Firll an exception lUrreJ by the 
chief juft ice, that in the power given in the charter to the 
haillft's, burgefl'es, and commonalty, or the mayor part of 
them, to turn out a recorder pro inalegejlura the baiiiiTs are 
made of the quorum^ am! therefore the bay||^’ confent was 
necefliiry to the doing of it ; and here iwjfmG return they 
]iad only faid that the bailiffs were prefent, but not that 
they did confent as they ought. 

Two anfwcrs w’ere given^ to this exception. Firft, that 
this muft be underlloocl like the like claufes in commiffions 
of oyer and ienniner>y peace, which require the prefence 
of the perfons named in the quorum \ but it was never yet 
thought, that their adual conient was ncceffary to every ad 
that was donci and that \i they confented the majoritv 
roiikl not ad; but their xonfent. has been always taken 
\o be included in the confent of the majority. Secondly, 
tint it was returned here, that he was dehito modo amotv^ 
per baHivosy burgenfesy et communiUJemy which mull: be un - 
<‘erftor‘d of them all, and confeqiiently both bailiffs con*^ 
iented. 

This exception was over-ruled bv the court, partly upon 
ft" corid anl'wsr, znd alio becaufe the quorum the bailiff's 

IhoiiilJ 
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fhouid be two, was like the mapri parti eorim-i no more 
than the law implied. For as in all corporate a6ts, the 
of the majority is the aft of the whole, fo the bailiffs, be- 
ing the head of the corporation, nothing can oe done 
without their prelence i and this is fo, though no fpecial 
provifion be made for it by the charter. And fd it comes 
within the rule of exprejfio corum quae tacite infunt nihil opt^ 
ratur^ and confequcntly their exprefs confcni is not necef- 
fery, but. is involved in the confent ofthernajor part# 

To the caufe of forfeiture afligned in not holding a fcf-' 
fioris of the peace, two exceptions were taken. Firft, 
tjiat a feffions of the peace might be held without him, he 
not appearing to be of the quorum^ and two jiiflices of the 
peace may hold a fcfTjons of the peace. And fecondly, 
admitting it could not, yet firft, they ought to have fent 
for him j and jccondly, they ought to have fhewn feme fpe- 
cial damage, to the corporation by the not holding the 
f efiions. '1 o this it was anfweied and refolved by the court, 
firft, that admitting the prefence of the recorder were not 
nccclfary by the charter to the holding a fefTions of the 
peace (though the chief juftice obferved, that it did not 
appear by tliis return, that there was any quorum of the 
juftices of peace ; and where a commiffion is granted to 
twenty perfons to be juftices of peace, and there is no quo^ 
runiy they muft all attend at the holding a feflions, and if 
fo, then the ferjeant’s abience muft be a forfeiture) yet he 
muft attepd, for it was the intent of the charter in making 
fiK'h an officer, that he fhouid affift the corporation in mat- 
ters of law j and the juftices of peace, though they had 
power, yet they might be afraid te proceed to the holding 
of u feffioris without their recorder. And fecondly, this 
office being a p#lic office concerning the adminiftration of 
juftice, the officer is to attend at his peril, and hon-attend- 
nnee is a caufe of forfeiture of his office, though no incon- 
venience enfue by his non-attendance. And tlie difference 
is between public and private offices. And fo is Co, Lit, 
233. a. 9 Co, 50. I'hough, as the chief juftice faid, in 
this cafe the corporation might be ^disfranchifed for neglect- 
ing to hold feffions of the peace, and fo his non-attendancv? 
was a damage to them. 

Thirdly, it was objefted, that it did not appear in the 
return, that the feffions of the peace was well appointed to 
be held 5^ for they fhouid have fhewed, that the juftices 
ifliied a warr^t under their hands and feals. To this it 
was anfwcred,^that it was not abfolutely neceflary to the 
holding of a feffions, that a precept fliould be iffijed oqt 
under the hands and feals of the juftices ; but if, the jury and 
all perfons neceftary to hold a feffions appeared, it would 
be well held, though no warrant had been iflued out. And 
fo Lamb* 367. But if it were nccclfary^ it appeared fuf- 
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nciejvjy here, that it was done, for fo mucli was implied 
here nncier the praeceptimi ejL ^nJ fo is the ccnftant form 
cfpji ading. wiils. And tiie court over-ruled this ijbje£lioji. 

And the chief juflicc faid, that appim^uubant inuft be 
und/Tilrood a Ico;:] appointment : and he agreed that matter 
ofiioldini; u feiiions without an appointment by warrant or 
ofhcrwiie tiian by agreement between the jiiiiices to meet 
and i\old it ; but faid, that the ufual way of appointing a 
K fjions w^s by ilfuing out a precept to fummon it, and that 
without fiich a precept no body^,^^ld be compelled lo appear. 

Fourthi)', a-^ to the ferjeant’s rcfufing to deliver the books, 
Cr. to the chivigcrs, it was objected, that that was no 
caufc of forfeiture of his office; becaufe the corporation 
jnight refort to thuni, and make ufe of them in his hands, 
.ind he M as the proper officer, in whofe cuftody they ouglu 
to be. 


The chief jufticc and Powell feemed to think tl:^ no 
caufe of forfeiture. And Powell faid, they might bring an 
aciion of detinue for them. 

Fifthly, as to the not giving advice, the chief juft Ice 
faid, he was not bound to give advice to the bailnTs but 
only to the whole corporation : that indeed he tf^eir 
advifer, and ought to advlfe them ; but he might do it in a 
reafonable manner, and was not (<2). bound to give any 
pofitive opinion. It was prevented on the behalf of the 
corpoiation, that this refufal was againft his oath ; but 
that was held to be otherwife, the advice there mentioned 
being reftrained to ordering and executing their proccifes 
and iudg! neats according to law. 

Sixthly, it was objefted on the part of the corporation, 
that the MTit was mifdirecled, and therefore ought to be 
quafhed, they having returned exprcfsly, that they were 
never incorporated, nor named by the namil. of bailiffs, 
burgeffes, 'dnd commondty dc Qjppoy as they are named in 
the Vvrlt* 

And Mr. Rapmnd^ited the evSe Pafeh. 10 W. 3. Rex. v. 
Alorrh^ nrite 337. wffiere a writ was direifed to the mayor 
; nd bin gf iT s of the city of Lincoln^ in the county of Lin^ 
..nV, wlici'c it fbould have been in the cou||ty of the chy 
of LihlcIi: : 2nd the corporation took advantage of it in their 
iOiuMi aa here; and though the return was infufficient, the 
p'aintni could not get a peremptory mandamus^ but the writ 
w.is quailied. He cited alfo the cale Pafck ilTV. 3. Rex v,# 
the mayor of Rippofiy ante 563. where the like miftakc was 

made, 
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made, and advantage taken of kin the retHrn : [But according 
to my notes in that cafe there turn was allov/ed upon the nie- 
rits> and the writ never quaflied] and that thefc was a ma- 
terial dilFerence between Gippus and Gippwicus ; the firft 
being but half the name^ and wick fignifying according to 
Speiman verho wic^ a port or bay, and fo probably added to 
dill iriguifti this from (ome other Gippus : andthai Gippus and 
Gippwicus was no more the fame name, than Jps and Jpfwich, 
And he cited Camden^s Britannia 372, that the ancient 
name of the place was Gippeivich^ and that they never were 
named in one charter by the.name of Gippus, 

I'he chief juftice doubted, whether to have taken ad^an- 
take of this miftake they fnould not have r^^^u^ud it noli- 
tlvely at firft, and relied upon it. For he fiiid by tkei^ iA;n 
return it appeared, that they were calitrd and known by 
divers names, and fo the writ and the return W'ere romn'r- 
ent t and then, when they by making a return admit them- 
felves the perfons to wdiom the writ is directed, for they 
call the return pxecutio hrevis-i which it is not, if they 
are not the parties to whom it is directed, anti the, return 
not being inconfiftent with the writ, though in ihc end of 
the return they do poficivcly avtr, they are not, nor ever 
were incorporated, nor named by the name of Gippus^ yet if 
that will be fufficient againll their owxi admittance ? 

'v 

PoiveU]i\^\co was on the contrary againft thc-^ chief jiif- 
t'cc : but upon looking into the record it appeared, that 
Gippom the return was writ with a da/h, and Gippo \n 
tlu,; writ was without a daft, and fo not ad idm^ and fo this 
point was put out of the cafe. 

The chief juftice took this difference; where a cor- 
poration by one name is incorporated anew by ano- 
ther name, where' they ftall lofe their fuft name, and 
where not, viz, where the new charter alters the con- 
llitution of the corporation, and new'- models it, there they 
ftall lofe tlreir old fiarne: otherwife, if the conlfitution as to 
all the integral parts of it remain the fame ; though 
the new charter gives^ them a new name, the old one re- 
mains. For the purpofe, if a mayor be added, ora mayor 
and mafters are made mayor and aldcfl^icn, or an abbot ai^d 
convent, a dean and chapter; there they lofe their old 
name, beeaufe new integral parts of the corporation are 
added. But if the inhabitantr G/ppuvV? were incorprorated 
by the name of bailiffs, hurgeffes, and commonalty Gippnvidy 
and then a new charter is granted to them that they fhall 
be called by the name of bailiffs, burgefics, and commonal- 
ty of Gippwki-, yet they may ufe the firft name, becauPe 
the town is the fame, anu the old conftitution remains. 

. When, 
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Where an fxlfl- 
ing cerporation 
is incorporated 
anew hy a frelTi’ 
name, if it niters 
their cont'^itci- 
tion> it cullroys 
r.tntc. 

S. P, Salk. 434. 


rjUjcrwife It cif/fs 
not. 5, j>, Salk. 

4t! 34. vide ante 
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Regina When al] thefc n^attcrs were got over, the notice was 
ThcBATLiEFs objected ag;un<i. Fir<h there w^as no time appointed 
&c.of Jptwich/ by the notice, when he fhoulJ appear to anfwcr to the mat- 
ters charged in I he notice. Secondly, that he was not 
charged in tlic notice with not holding a feflions of the 
peace, but oyer and terminer^ and gaol-delivery. To thefe 
objections it was anfwered, and refolvcd, that the ferjeant 
appearing, and being charged, and anfvvcring, fupplied the 
want of notice, both of the time, and of the offence. And 
for tlut was cited Palm* 453. Harrises cafe, which cafe 
was argued by the court. And the chief juftice faid, that 
In jufllce convenient notice ought to he given for the party 
to prepare for his defence ; but he might waive that, if he 
would. Secondly, it was anfweied, that it appeared by the 
return, that notice of t^je day was given, and that in writ- 
ing, it being faid, quod fepar ales noiiilae inferiptis were deli- 
X^ered to him; though the chief jiifticc faid, the notice of 
the day might be well enough given by the officer by word 
of mouth. But then it was objected, that he was not 
-c harged for not holding a feffions of the peace, but oyer and 
terminer and gaol delivery ; and u he was not charged with 
It, though he did anfwcr to it, his anfwer was impertinent, 
and will not help the want of notice : he was charged with 
one thing, and anfwered to another. For the traediSiae 
feparaks malegejiurae miift be underftood thofe in the notice, 
or at Icaft it may be underllood of them, anej^that will be 
fufficlent to vitiate the return ; which being to turn a man 
out of his freehold, ought to be precifely certain, and can- 
not be aided by intendment. Which the court agreed, and 
granted a peremptory mandamus^ but direfted that it ffiould 
be awarded according to the firft writ, W//w, iSc* de (jtppn ; 
for they faid it muft purfue the firft writ,, and they could not 
grant it different from that. 

The folicitor general oppofed granting a peremptory mmh 
damus^ becaufe the recorder was an officer ad Uhitu?n of the 
corporation; and cited 1 Sid* 14. Rex Campion* Bur 
that obje^Sion was contrary to the return,, whereby he ap- 
peared to have been confirmed for life* And //i>/tfaid, that 
)f he had been an officer ad libitum^ the corporation ought 
to have returned that, and relied upon it,, and it would have 
been a good return ; but they could not take advantage of 
that, when they had returned a caufey if the caufe were not 
fufficlent; for it appeared, that they had not gone^pon their 
power, and determined theif will, but put him out for a 
mifdcrncanor. 

The chief jufticc alfo faid, that the court could not take 
notice of towns any otherwife than they appeared to them on 
the record, though they did of counties* 
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SeignorettW;^ Noguire. 

A n adloa of covenant brought on articles of part-lf j. S. andfevtv 
nerfhip, whereby it was agreed, that the three de- 
fendants Ihould contra£t for 336 mares of the royal luflring emlMnso^ 
company, for which the plairitifFs were to pay the money, partnerihip with 
and to have the fharcs delivered to them; lind the plaintiffs 
were to have intcreft for their money; that the plairitifiFs and c4ipany/that 
defendants were to manage the litres in partnerfhij), and in i.s.fliailpayihe 
cafe of difference in c^pinion tWr moft voices to carry it, *^oncy, and have 
the plaintiffs to be but one voice: that when any of the 
fhares fliould be fold, the money fhould go to fatisfy the thathc ihallnof 
plaintiffs the principal and intereft of what they advanced; obliged to 
tlic parrncrfhip to continue for four years, to begin with 
tha day of the date of the coiitraft for the ftiares : that years, but 
after the expiration of the faid four years, the plaintiffs tlicnfdiwiiat 
fliould not be obliged to keep any of the faid (hares, which 
Ihould then remain unfold any longer, but might fell them fignmJnto/ ' 
to make an end of the account of the partnerihip: and ifibmeof the 
there (houl J be any lofs, the fame (hould be borne, one fourth 
part by the plaintiffs, and the other three fourths bj^ the 
defendants. The contract for the 336 (liares is laid to years as a felu- 
be made 13 April 1693, and for breach the plaintiffs (hew, to perfons 
that after the four years elapfed, the plaintiffs fold 174 for hlm^fsnot 
(hares, whidi were what were then remaining of 336 (hares, tube confidtrcd 
for 2921/. I or, and no more, which was the beft price 
could be got for them : fo that the damage came to fo , 

much, three fourths of which was fo much, for which the wui intitlT th^ 
plaintiffs brought this adion. The defendants craved cjy/'r ‘>thtT partnen; 
of the articles, and they were entred in baec verba ; and it ^ 
appeared, that the commencement of the four years was to count with 
be from the day of the date of the contrad. The defenefents thtm for tboft 
pleaded, tliat before the fale of the 174 fliaies, viz, the 23d 
of Nov, 1698. the plaintiffs vemlidere et iranjhiUre the faid Sley'^m'igbt have 
174 lhares, vi%, 90 fliares to R, L, and 84 (hares to JV, S, been fold when 
and that at the time of felling and transferring aforefaid, 
vurrens et vendihiie pretiwn of the faid 174 (hares was fo 
much : and lb there was no lofs. The plaintiffs replied, 
and traverfed the fale of the 174 ftiares, modo et format and 
thereupon iffue is joined ; and the jury found a fecial ver- 
did, that the plaintiff' Seignorettzt the feftions of parliament A c<'rnputatioi> 

9 £5? 10 IFW, 3. was impeached for mifdemeanours, and 
R. L. aitd W. S. become his bail : and that the plaintiff wmmencesm 
30 May 1698, affigned over the 174 lhares to R. L. and the day the d«4 
IV. S. viz. 90 to L. and 84 to S. pro eorum fecurtMe et 
adfecurandum et indetmificandum of and from the rccogni- 
zances : that afterwards the 28th of Ollober 1698 t. and S. cited, 
were difeharged from their recognifances, and that they were , df <r 
no ways damnified thereby j but whether this alignment compuu^n* 

y^rcrc the date 
ofthc dnfiU 
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SiiGNojiETT were in law a falc dr not, they leave to the diferetion of the 
court. 

Nocvire# 


After this caufc had been very long depending, the throe 
judges gave judgment the latter end of this term j but the 
chief jullice was not fatisfied. It was agreed by the three 
judges, that if this partnerfliip had been concerning chatties 
that had been a/I*gnable, that then this affignment to L. 
and S. would have been a fale within the meaning of the 
covenant, and would have been with the defendants, be- 
caufc the legal intereft bAg out of the plaintiflFs, they had 
difabled themfclvcs to perform the truft. But they faid, this 
affignment was not like a conveyance in law ; that they 
could not tell what it was j that by it they were not fatisfied, 
that though thefliares were put out of the plaintiff’s power, 
but they might have executed the truft notwithftanding. 
And Powell faid, the confcicnce of the caufc was with the 
plaintiff’s. 


The chief juftice doubted, for he thought there was no 
difference between the cafes, for that fuch affignments muft 
be taken to be within this agreement as the nature of the 
thing is capable of, whether they were or were not cftcdtual 
affignments in point of law. So if a man affigns a bond to 
y. 5 . and afterwards receives the money of the obligor, if 
he do not immediately pay it over to the affignee, the af- 
fignee may maintain an aftionof covenant againft him upon 
the word ajfignavtt : and that was the cafe of D coring v. 
Farrington^ I Mod. 113. I Freem, 368. 3 Keb. 304. So 
if the obligee covenant to affign a bond to "J. 5 . tiel jour^ and 
will not affign it, or before the day receives the money of 
the obligor, by which means he has difabled himfelf to 
affign it; in either of thefe cafes it is a breach of covenant, 
and yet in ftrifinefs a bond is not affignable. 

The three judges were giving judgment for the plaintiffs, 
and Mr. Raymond flood up, kni put them in mind of feme 
exceptions he had taken for variances between the declara- 
tion and the articles i and particularly of that of the com- 
mencement of the four years for the continuance of the 
partnerfliip, which in the declaration was faid to be with 
the day of the date of the contrail, in the articles from the 
day of the date of the contraft. [The others were men- 
tioned at this time; and have loft my note book,"'m which 
they were contained.] The court faid, that the variances 
were not material. And the chief juftice faid, that a datu 
does not exclude the date, and fo was the fame with cam 
datu y but that a datu and a die datus were not the flhic, 
(4) Vide ante But Powell faid, that {a) a datu and a die datus had been ad- 

the fame in the common pleas. Judgment 
was given for the plaintiff. 
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Dobbins verf. Burley. 

D ebt on an obligation. The defendant p]c.aclcd want 

of a fpecification in bar. On demurrer adjudged for 1055. 
the plaintiff' that it is not a bar. 

Pie W{/. Cooper. 

I N c.ife, the defendant pleaded in abatement, that the 
plaintiff was an alien enemy, and laid no : and 

on demtiner adjudged that it U) was w'cll pleaded, and the Srmb.occ. 
piaintiTT mip;ht have replied, that he was born in hnghind d, :^cc' 
}_:enera]]y> But if fneh a matter is pleaded in bar, it (/v acc. ante 
muff be pleaded wdth a vemte-i and the plaintiff’ fhould reply, 853, 1173. 
that he was born in fueh a place in England And in the 
principal cafejudgini^nt was given, quod bllla cajjeiur^ 
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Eafter Term 

5 Annas reglna?, B. R. 1706. 


Regina vcrf.vm]otcm et alderniannos Norwici. 


A Miindmiius to admit one Dunch alderman of Norwtchy 
and /wear him. 'I^o this they returned a charter of 
£nzu. 4. that the alderman of id‘o7'‘u ich onerarerdur ct 
cxoncruverdi.r as the aldcrmari of London ; and that \nJLondon 


yard, but was refufed by the mayor and aldermen, be- 
caufc he had not qualified himfelf according to the corpora- 
tion adf, he not having rcceive<l the facrament according to 


. n turn to A 

mny 

rciy n])on llviral 
indepen.dcnt 
cauit,s. Aci . 3. 

perfon bo eledted alderman by the ward, the ?ourt of 
arecontr.Jiacry jd*'-tnieri may rcfufe him j and that Dunch was elected by 
tlic return ii> the 
void. 0 . acc. I 
T. R. 461. 

T hat a parrv , . u » r r' ; / • 1 • 

was dearth and ntes or the cnurch ot tnglandy within a y' ar ncx" bc- 

had been difap- forc his election ; and that he was a turbultnt perfon and 
proved of by a and that lic procured his election by bribery: and 

approbation was ^h^n at tiic end ot the return they returned, (^uod tioti 
tlftfntial, and iddfdh':^* 
that he WAS not 

eIci‘L(f, are contradldory caufes. Wfiere the caiifes are contradiffery, aperwnptor)’ mnndamui 
iJiall be jtranted alilio' matter inliftcd «pon monc of thecaules by way of aVbidance is a good 
avoidance. ' ■ 


A peremptory 
mandamus to 
/wear in an 
officer dots not 


It v/as admitted of all hands^ that the matter of 
DimcDs not having received the (kcrament;^ithiri the year 
ne-'ir ‘\> > before his ekeiion made his clcdion void, IJfltl had been a 
fufficient return, if it had ftood by itfelf. But in regard the 
any right to the return was repugnant and contradictory, the court granted a 
i^kJ ^8^’ peremptory The chief juflice find, the court could 

1C V/ not believe them, when by their return, fif ft they admit an 
are deny that Dunch v/as clei'ted, 

an ofhccr, A return may contain as many caufes as the perfons that 
make the return pleafe, but then they muft bc*diftin£l: inde- 
iVto^rvvcaMdm matters. So here the refufal might be well returned, 

in have a power alfo that ^Duuch had not received the facrament ; both 
of rcjcding him, v/hich make the eleftion void: but then you »come and 
all thc former part of your return, and fay 
A , hc isciiofca Dunch v^ as never elected. To avoid this contradiction, 
by the body it is urg/^d, that the elcdion by the wafd is no cl aft i on ; 

K ‘ \ coiiluminate, till it is approved by the 
notofchooiing, Hiayor anci ddennen. But this chufing by the ward is an 

but of ap.provir.g 

<b Whether pioturhir^. by bribery uu ckaion to a", ofiice not wi hin lit: lUtute of 5 & 6 Edw. 6. 
c. r b. will make the ekciiion vohl. 

(r?) Vide ante 7.9 and the bccki tUre cited. 


eleftion, 
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eledion^ for they have feveral perfons to chufe out of; but Rroina 
the mayor and aldermen have ho choice, but only appro- MayorT&6. of 
bation ; for they cannot chufe. The ele£tion and approba- Norwich; 
tion are diftinft adls to be done by feveral parties. • And if 
the election be confummate before the approbation, then 
the return is contradictory, in returning an excufe why D. 
was not approved, and then returning, that he was never 
defied. 

Pmv//juftice, If the return be not contradictory, it is 
very inveigling ; the court cannot tell what you rely upon. 

The election and approbation are two dilFerent things, and 
the election is confummate without the approbation. The 
power of the bifhop to approve the prefentec, is different 
from the prefentation. And fo is the nomination of one (where 
the cafe is, that J, 5 . is to prefent fiicha one as J. N. lhall 
non'ini^fe) from the prefentation : and the prefentation' is 
over before the approbation^ and the nomination before the 
prefentation. So here the eledion is over before the appro- 
bation* Non full eledus in the return, nuift be undeiftoodji 
that Dunch was never cl^ed by the ward. 

Poivys and Gould ac:reed* But Pouys thought (upon the 
cafe which had been cited out of i Sid, l86. where, though 
the return was infufficient, yet the court would not grant a 
.peremptory bccaufe the right againftthe per- 

ion that fued the mandamus; but ordered the right to be 
tried) tiiat it^-«ppearing to them upon the return, that 
el^^tijbii was void on the corporation they ougr.t 
not to grant ^peremptory mandamus. 

» 

But the chie/Luftlce faid, it did not afjiipear ; for the court 
could not ull’i^at to believe, when the return was con- 
iradicTfory to itfelf. And he faid, a peremptory mandamus 
would not.-makc the eleftion good, upon an information^ the 
election might be avoided^ and Dunch turned out. 

* ^ ^ 

pQivrli The return can never be made good. 

Upon the argument of this cafe the chief Juflice faid, that 
as to the procuring his dc£tion by bribery, it w^ould be a 
queftion whether that would make the election void, unlefs 
it were to an office within the ftatute of 5 ^ 6 Ed. 6. c. for 
though elections ought to be free, yet an eledor miyht ufe 
liis liberty to vote for him that had given hina money. And 
he remembered a cafe between Blancard and Galley^ SaM 
41 1, v^^here in an adion of debt upon a bond conditioned 
for paying part of the profits pf the office of provoft mar- 
Ihall within the ifland of Barbadoes^ it was refolved, that if it 
had concerned the fame office in England^ the bonil bad 
K k 1 been 
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Recjnii been void by the ftatute of Edw. 6. but the office being irt 
Eurhadoes^ the bond was held good, though it was concern- 
ing the adminiftration of jufticc. 

He faid, the method of chufing aldermen in London was 
thus. The inhabitants of the ward chufe two, and if the 
court of aldermen think them inefficient, they may rejeef 
(hem, and order the ward to chufe again. And he laid, 
that in the lord chief juftice Kelyngeh time, in the cafe of 
(a) Vide March (^) cqftoni of London was certified to 

be, that if a man be chofcii alderman, and refufe to ferve, 
the court of aldermen may commit him to Newgate as for a 
contempt ; but if he fines, then the v/ay. is to fwear hirn 
alderman, and then difeharge him by confent. 

Sheriff of Middlefex’s Cafe* 

A Latitat iflued out of the king’s bench to the flieriff, 
to arreft a man, and the fhcriff returned, that the 
man v/3S lifted according to the a£l 4 Ann. c. 10. et ea occa-^ 
fione caper e nonpo[jum. 

Mr. ferjeant Broderick moved againft the fhcriff, bccaufe, 
as he pretended) he ought to have arrefted the man 5 bc- 
caufc by the a£t the plaintiff had liberty to go on to judg- 
ment and execution againft any thing but the defciKlant’s 
bodv, and then the court fhould difeharge him on common 
bail, if he appeared to them to be lifted j^cgularly 5 but the 
ilicrilV ffiould not take upon him to determine whether he 
was regularly lifted. But the court upon confidcration held 
it to be a good return, and that this aft worked by way of a 
jnperfedea) to any procefs to be iffued againft perfons lifted, 
and that If the fherliT ftiould arreft fuch a peifon, he would 
be liable to an aftion of falfc imprilonment. And they faid 
it appeared, that the a6t did not intend, that the man fhould 
be arrefted, and then difeharged on common bail, by the 
provifo^ that the plaintiff upon leaving notice in writing 
at the defendant’s place of abode, or giving to the dc- 
fendant fuch notice in writing of the plaintiff’s caufe 
of action, might file common bail for the defendant, and 
proceed to judgment, That in cafe the men were 

not regularly and fiiirly lifted, tfiis was a falfc return, and 
tlie plaintiff had his remedy againft the fheriff by action for 
tj'ic t’alfc return. 
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My Lord Banbury’s Cafe, 

S, C. Salk. 512. 

A Motion was made on his hv z fuperfedeas to z . 

latitat^ which w^as ifluedout of the king's bench againft wlfoL^irrJned* 
him, and on w’hich he had been taken ; and to induce the by hisdiriflian 
court to grant it, they offered to produce an exemplifica- lumamcas 
tion of the judgment in the indi£tment againft my lord in 
this court, ante lO, and the letters patent of creation, and difcharged on 
the affidavit that my lord was the fame perfon in the record common bail if 
of the judgment. And it was alfo pretended, that if my lord 
fhould put in bail, he (a) would be eftopped to plead his 
peerage, ^But the court denied the motion, and the chief 
juftice faid, they could not take notice, that this Charles 
Knollys is earl of Banbury \ that there was a difference be- 
tween this aife, and the cafe of a peer that had fat in the a 

houfe of lords. If my lord had euer been fummoned 
parliament, and had a writ to fhews and there was no dif- 985, 
pure about the identity of the perfon, it would have been 
reafonablp to iiaye granted a jiiperfedeas ; but in this cafe of 
a lord that has never fat there, they could uot do it, for 
they could not try peerage upon a motion, but his lordftiip 
might plead it, and pray z juperfedeas, 

Pw^/yfaid, tljat^if in the capiat my lord had been named 
peer, it {b) ftiould have been fuperfeded. For the law would (A' R. ccc. i 
never intend, but a peer had fomething to anfwer the ac-^ent. 29S. 
tion, and the body is made liable only in defeat of that, and 
that was the ground of that privilege of peers. And the 
abbots of England had the fame privilege for the fame reafon. 

But hc’-e the v/rit is againfl Charles Knollys^ apd we cannot 
take notice of his peerage. 

(a) Vide 7 Mod. 315. | Salk. 5. 

Brown verji Benn et alios. 

A Motion was made for a prohibition to the court ^ 
admiralty, in a fuit there byfeamen for their w’ages, 
upon a fuggeftion that the court refufed to allow the defen- 
dant’s allegation, that the place upon the arrival at which 
the plaintiffs intitled themfelves was iK>t a port of delivery; 
and that they refufed to receive the allegation, unlefs the 
defendant would bring the money deinjmded into court. 


But the chief juftice and Pw^//held, that the admiralty 
court were the' judges of that matter, 'and that if they did 
not do the defendant right, his only remedy was by appeal 3 
but it was no ground for a prohibition : that the jurifdidlion 
of the .court of admiralty in Cafe of feamens wages was an 
ancient concurrent jurifdidUon, as ancient as the conftitu- 

< tion 
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Br own tion of the adniiialty court here: that you cannot appeal 
BiNt; court of admiralty before definitive fentence> fora 

gravamen^ as you may in the ecclefiaftical court. 

The fuit here was for wages, upon the arrival of the (hip 
at Guinea, jufiicc faid, he ren^embered a cafe of the 

like natur(', where a fuit was cominenced in the couitof 
acInuiaUv i>y fcarr.en for their v/ages, upon the arrival of the 
at A^nvfoioidland : and though the merchants all held it 
no ]K)it of delivery, yet the court of admiralty held the ron-- 
trary. And fp did the court of common pleas upon a pro- 
hibition. 


Regina verf. Atkinfon et alium. 

S. C. Snlk. 38^. Ji Mod. 79. IrcIiOmciu pofl vol. 3. p.6n Cr. Circ. 

AH'. ^i6. I 


another perfon were indifted, for 
jointly for ex- that they being receivers of (he queen’s tax, did ex- 


tortion. yjiie 
Burr. «) 8 o. 
i T. R. 9S. 
Sir. 9^1, 


tort money out of fevcral perfons colorc ojficii. It was.mov^ 
cd in arreit of judgment, that they could not be indicStecl 
jointly. And to prove it, Was cited z Roll, Abr^ 81. pL 6, 
un incliiTlment againfi: four perfons for ufing of a trade, and 
the indictnicnt was, that they four, et uterque eorurn^ ufed 
the trade; and the indic^icnc W'as quafhed, bccaufe the 
ufiiig bv the one ceuld not be the ufing by the other, 
(a) I J'evir, 302- The fame cafe agreed. Isut note, the 


prirtcipal cafe there was upon the ftatute of maintenance, an 


^.dictnc^’it upon that ffatute againll two, and one only 
found guilty: and it was moved in arreft judgment, that 
tlie verdict did not maintain the i/iJicl:ment,^nd the cafe 


of the trade before cited and agreed; but refolved that that 
WMS an offence two might join in, or it rrught be fevcral, as 
in trcfpafs : othwrwife of excrcifing a trade* 


,A>^Molt chief juftirc. For battery or extortion, which arc 
crimes at common law, two peifons may be indicled joint- 
J-v; but the excrcifinr rf a trade not having been educated 
\r, it a"' an a.ppicnvicc fcc/ms to dift'er, bccaufe tb.c forfeitures 
arc dilliiici, aUvl that v.hich makes the crime is feveral, ijiz 
the not having been apprentices. He faid alfo, that ba)‘on 
anvl feme couM jiot be indicted for exercifing a trade not be- 
ina qualified, b':c;uife it is the exert ife of the hufband. If 
:hc \vifc be ojaalificd., that qualifies the hufband, but frill it 
h the cxcrciie of theliuiband. 


Serjeant Bi^odcrlck cited another cale inforcing the 
ica^tion, 'ii%, an indidtrnent againft fix perfons fim opening 
t heir fltops upon a day appointed to be kept holy by procla- 
ntntion, and it was quaflied, becauie the fix defendants 

I’otf, 1>) Rneanr Erode; k, if two ])erf<>ni. employ a man In a trade, that is .i joint 
. the trade, and *Uf y mall be indited jointly. Note 10 the ^ril Edition. 

could 
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could not be joined in one iftdi£lment ; it , was a cafe in the 
chief juftice’s time, and was now agreed by him. Judg- 
ment was given for the queen. 


1249 


R F. C I N A 


.Atkikson.. 


Facquire verf. Kynafton. 

A ction upon feveral promifes’, the defendant plead- 

cd in abatement that the promifes in the declaration abaument^what 
were made which was after the ad^ion brought, he m-ght give in 

and traverfed that they were »iade before, and the plaintiff evidence* on the 
11 * veneral iHuc. 

Vidcamc- 34 S. 

» 693, 1107, 

Mr. Branthzvayte to maintain tl\e plea argued, that though Thus in an 
this matter was pleadable in bar, yet many things that might adion of af- 
be pleaded in bar, might alfo be pleaded in abatement ; as cL 

(d7j property in a ft ranger, or pris en auter lieih may be pi^ad In 

pleaded cither in bar or abatement in replevin. The chief abatement that 
juftice agreed the cafes, but laid they differed from ^bis, 
firft, bccaufe thofc matters could not be given in evidence thcVommcnce- 
upon non cepit^ the general iillie in replevin, as this might nuntxsf the 
npon non ajjivnpfit^ and that if there had been any fact anduot 

fupport this plcaf the defendant would have pleaded the ge- “ 
neral iflue: feccndly, becaufe the matter of this plea is new ^ 

matter out of the compafs of the plaintiff's a 61 iou. And 
the defendant was ordered to anfwer over. 

(./} Vide ante 9X4. and the hcoKs tlicic cited, 

Oueen z^rf. the Juftices of the Peace of the 
liberty of St. Peter’s in York. 

Alniidimiu:. was ci rented to tlum, reel ling, that where- ff 3 newdiilri^t 
as an ancient bridg^e called ‘/ndcq/Zi'r britf^e, fuiiate isaddedtoa 


city, the in- 


A. 

partly in the touiuy ot the city of }or^y and partly in the 
Weft-riding^of die county of was lately {VJlcn dewn, c\ty mu 
and thac it ou to be repaired by the inhabitants of the the public 
county of the city, of the Weft -riding of the county re- J^f^tijreswihin 
fpeftively ; and that it was fo done by them, except on) v the 
inhabitants of the liberty of St. Peterh in the city and coun- rbejuaiccsofa 
ty of the city: and that the inhabitants of the city laid out pariiculardiOiia 
in the repair of their part 1449/. and that the fhare (^f tK'e ^ahinacity 
inhabitants of *the liberty of St. PetePs came to 30/. which ^ 

they had refufed to pay, and the juftices refnfed to make a rcpainnt: of a 
rate for it according to the form of the fr/J ftatutcj and bridge: 
therefpre commanded them to make and impofc a tatc upon 
the inhabitants within the liberty in the city and county of jurtict^ of Uk* 

the city, for fuch tlieir part of the charges about the build- vide 
ing and repairing of the bridge according to the form of the ^ 
ftatute, and caufe it to be collcdfed and levied and paid o, whether 
to the mayor and citizens, or theit attorney or treafurer to a rare c.m 
their ufe, (Sc, To this the juftices returned, that the city 

c,5. ^ th. hndgcis 

' ^ t repaired, vidc 

. JtQVk antcico9, 
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Jufticc of St 
Peter’s in Yor 


( a ) D. acc, 
jn<t. 704. 

3 ^-l£wk. c, 77* 
1 . 
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!fr/f is an ancient city, and the citizens and inhabirants of, 
time out of mind,, have, been a body politic; and that the 
K, city of JTsr^ and fuburbs and precin£ls of the fame, ir />- 
Iruary 27 Hen, 6. and long before, were a connty by itfelf, 
and called the county of the city of Jiri; and that the hun- 
dred of Jnijiic was part of the Weft-riding of the county of 
Tork^ and that Hen, 6. ll 'February 27th of his reigr., by 
his letters patent granted, that the hundred of Antjue fcoulJ 
be annexed to the county of the city of Tork^ and that the 
city and fubuibs of Tork^ and the precinClsof the hundred 
of Anijiie^ ftiould be the county of the city of York^ divided 
from the county of York^ faving to the church of York^ and 
the archbi/hop, dean and chapter of the fame, and to all 
communities ccclefiaflical and temporal, and all other per- 
fon^, all manner of franchifes, privileges, rights, commo-* 
ditics, and cuftoms, to them or any of them of right belong- 
ing, ita quod by that grant no prejudice in any manner 
fliould be done to them, in po[/eJfwnc^ feu proprieiate oi any 
liberties, franchifes, privileges, rights, commodities, or 
cuftoms, of which they were then feifed or poftefled, or 
which did then belong to them ; that the liberty of St. 
rVr s in York in the city and county of the iiiid city is, and at 
the making of the faid letters patent and long before was, 
an ancient liberty, of which the dean and chapter of 2 Vi is 
fcircd in fee, and that by all that time they had juftices of 
peace there, and that tlv. juftices of the peace ot the county 
of York^ or of the county of the city of York^ had nothing to 
do there: that the part of the bridge in queftiori at the 
making of the letters patent lay in the hundred of Anijiie^ 
out of the liberty of St. and out of the jurifdiction 

of the juftices of peace of that liberty, and before tiiat ti.me 
was, and ought to be, repaired by the inhabitants of the 
Weft-riding of the county of York^t and from that time, and 
at the time of making the adt of 22 H, 8. c, 5. and ever 
fince w'as ufed, and ouglit to be repaired by the inhabitants 
of the city and of the hundred of /frnyf/V without any con- 
tribution from the inhabitants of the liberty, and that it was 
know'll, and could he eafily proved at the time of making 
the faid act, and is known and can be eafily proved to be 
fo, bV. 

In this cafe it was refolved, firft, that the return was ill 
in fubftance, becaufe this charge came upon the city by 
uniting the hundred of AniJiU to it, and confcqiTently the 
liberty of St. Pcirr% which is part of the city, muft be 
fiibjefl: to the charge as well as the reft of the city. 7 'hat 
the {a) ati of 22 Hen. 8» c, 5, had taken away all exemp- 
tions, and franchifcb, and made them all liable to be charged : 
that there can no reafon be given for exempting the liberty 
9f St. PeUr*^ which would not as W'ell hold for exempt- 
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<» 

ing all the reft of the city> and lay the whole burthen on the Ri cina 

hundred of juftiee^s of st. 

, Petcr’bin 

Powell agreed. And he faid, that as to the perfons, who 
of right ought to repair bridges^ the act of 7.2 H. 8. c. 5. 
was only declaratory of the comnr»on law ; which Holt 
chief jiiftice agreed, and fuid, that the (a) charge of re- ^ 

pairing bridges'^ v/as incumbent on the county by common 5 vj^^ P77Biirrf 
.]aw, unlcfs where particular perfons were charged with it -,594. (>^s* 

*by' tenure or prefeription. What was new in it, was the ^ 
appointing the method of doing it, that a hundred might 
be charged with the repair of a bridge by prefeription, but 
that was not the cafe here ; for the hundred had not ufed 
to repair the bridge, but the Weft-riding of the county: 
that upon the annexing of this hundred to the county of tne 
city, there niight have been an agreement made between 
the corporation and the dean and chapter, that they ftioulci 
have been exempted from the charges of repairing this 
bridge, but if there were anjr fuch, that ought to liave been 
returned ; that there had been no inftance of the liberties 
contributing, becaufe this bridge had never been repaired 
before. 

Serjeant againft the return faid, that^he latter of 
it, that it was known, that the county of the city ought to 
repair it, was ill j becaufe it did not fay, how they were 
obliged to repair it, by tenure or prefeription 3 for that was 
what was meant by the ought in the a£t ©f parliament 
22 IL 8. c. 5. f, 2. 

But then the writ was quafhed, becaufe by the adl 22 LL 
8. c. 5. f, 4. the jufticeS of the liberty had no power to 
aflefs or rate the inhabitants of the liberty, or to intermed- 
dle in this matter ; but this juftices of the county of the city. 

And the chief juft ice faid, that the juftices of the county of 
the city had power in this cafe, to fummon the conftables 
of the parifhes within the liberty, out of the liberty j and 
fo the juftices of a county had, conftables within a corpo- 
ration, where corporations are part of a county ; for it is 
they muft put this a£t in execution, and not the jufHces of 
the corporation, 

There was another objection taken to the writ, that it, 
would not lie in this cafe, becaufe the money was laid out 
firft.j whereas by the aft of parliament 22 H. 8. r* 5. 
the rate ought to have been made firft, like the cafe of 
overfeers of the poor on the 43 £/. and Tawneyh cafe ante 
J009. cited, where a writ or mandamus to make a rate to 
reimburfe an overfeer of the poor was quafhed, becaufe the 
rate ought to have been made firft% 


nie 
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Rkgina Thr court fcemed to i>e of opinion, that the money 
Jurticesof might be laid out, before a rate made j and that the juftices 
Pi terVnyoKK. of {v ace might make a rate to reimburfe the money. But 
then the chief ju/Hcc faid, that the perlbns that were, to be 
charged to the repair of the bridge, ought to be made 
privy to the laying out of the money ; and the rate to be 
made, ought to be for the repairing the bridge, and not for 
leiinburiing money laid out in the repair of a bridge ; and 
tiint in tliC cafe of an overfeer of the poor the juftices might 
order a rate to be made for the relief of the poor, and out 
of that the overfeer might be relmburfed the money he had 
laid out, and that that was the regular way; but the rate 
mu ft not be for rcimburfing the overfeer. 

1 did not take this to he fo certainly refolvcd, but the 
otJua- being a plain exception, the court, as I apprehended, 
went upon that. 


Atwood verj. Burr, 

If a judicial writ HIS caufc was not ftirrcd \\\ {xovs\ Michaelmas r of 

roiran^^ihaTrrn* ^ qucen till Hilary 4° being laft term. And then 
Vut Broderick took the old exception, that there was a 

thereon before it difcoiuinuancc, bccaufc there was no return to the firft Jilre 

ViX^'^ntc^'xi 2 defendant in error inlifted 

1 cane 142. good *is an alias feire facias^ though 

An attorney cjw- not returned ; and cited Enter, 326). h, 
faciasapdnft^i^^^^ Chief jufticc Holt (dxA’i that the firft» 

under the war- writ, when awarded, fhould be entered on the roll, for the 
rant of attorney defendant has a day by the roll ; and therefore the writ is 
giinft thcTri^^^^ depeiidirie: before the return of it: and therefore in this, if 
C4L1. s! c\” there had been fuch an entry it had been good, with this 
Salk. iv;. 603. award of another, priuSj feV. And it was, with very 

little faid more, adjourned till this term. And now this 
term, Pajeb, 5 Jnn, ferjCant Broderick infifted, that the 
judgmtmt ought to be reverfed for the prolixity of the 
And ,» ui 'rm-rn bccaufc they had fent; the record and proceedings 

jrvlt n tigai nft the principal, and then the record and proceedings 

fKw ^ again ft ihc bail WAS made dependant upon the other, and 

fevv^a.blc from it, which iie faid was not to becounte- 
noth 1 >?2. nanced in an inferior court: and cited Cro, Car, 164., 
rryer v. Fatikencr,, where judgment of an inferior court 
was reverfed for the abfurdities and prolixities in the plead- 
ings, But the court anfwercd, that there all the reafons 
;jT.d arguments were entred at large, and therefore tliat cafe 
d'fi’rcd. niuch Jrom tl^is. Then he took another exception, 
tn,)^ here was no warrant of attorney to appear to tlie feire 
fsvw/i, and the party appeared per attornatim praedidium, 
i'o which Mr. Eyrr anfwercd, that this was only a fault in 
certifying the record by them below, for which the plaintiff 
|})cuui not fuficr. But the lord chim’d jF/i?/Maid, tlmt 

, ihv 
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the plaintiff might pray . without an attorney ; Atwood 
but when he comfes to pray judgment upon it, be docs it 
by attorney, and there is no warrant of attorney before, 
and therefore that is error. And of tltat opinion was all 
the court, and judgment was reverfed, nifif fjCf. die Lunae 
Apr. 21 Pafeh. 5 Annae reginae, 

Knight verj. Barnaby. 


S. C. Salk. 670. Holt 712. 

T he plaintiff’ brought an action of trefpafs, aflliult 
battery sgainft the defendant in Middlefix. 'Hie 
defendant upon the common affidavit had a rule to change 
the venue into Kent^ ntfh tafe. And now Sir yames Moun- 
tague moved to fet afulc that rule, becaufe the plaintiff’ was 
cleric of the alTifes of the Norfolk circuit, and by confe- 
quence an officer of this court. And the court was of that 
opinion, becaufc the king’s bench frequently makes rules 
on clerks to return C 5 V. and therefore that rule was 
difeharged* 

atrift' are offtcers of the courts 


Any oflictr of 
the courts at 
VVeftminfter 
may when plain-- 
tifi'in atianfito- 
ry adion lay his 
venue in Mid- 
dlcfcx, R. acc. 
Burr. 2017. BU 
106:;. vi(ie t- 
J57. Sir, 


T'he clci'hs of 
at V/ciiminttcr* 


Adams verJ. the terretenants of Savage. 

S. C. Salk. 601. 6 Mod. 226. 


Intr. Pafeh. 3 
Ann. B. R. 
Rot. 28 j. 


^OHN Adams adminiftrator of Sarah Adrmis^ who died on ViucUMnent 
J inteftalc, fued out a feire facias bearing iejU the 19th of in a ’penonal 
Maye^ the third year of this queen, and returnable die Lu- againft 
me proxime poji crafointm nfccnfionis Domini next following, ^^irrhcr a 
upon a judgment given for the faid Sarah Adams in this th.it there are' 
court die Sabi at i prox ime poj} ires fuptimanas Pafehae 34 Car, o'hcr len ctc- 
1. againft Sir George Savage of Bloxworth \n the county of 
Dorfet for 200/. debt and 405. damages and cofts, againff mimed in the 
the terretenants of the lands of which Sir George reuim can con. 

was feifed in fee the day of the judgment given. pmyerTh^^^^ tVt.- 

writ may be 

qualhfd. S. C. 6. butwithfomedifferrnoc. 3 Salk. 32;. ^ Mod. 191;. vid^* Koll. Rep. 53* 
If oneperfon in particular is returned tetretenant of particular lands, none of thi. othci tei ic- 
tenants can join with him in pleading any thing with reipciit to thofe lands. 

A plea which is bad as to one of the perfons pleading it, is bad as to all. R, acc. Sn. 1:09, 
General non -tenure cannot be pleaded lofuch a feIre facias either expivfsly or hv implication. 

Whether a tenant for ycart may not be confidcred as Tcnctcnant upim fuch a fc.ic t.icjas 
$. C. 3 Salk. 3I1. 


At the day of the return of fare facias as well the 
plaintiff John Adams as Daniel Sadler zxiii Philippa bis vi'ife, 
and fcv^eral other perfons returned by the fherift to be te- 
nants of the land of which S\r .George Savage was feifed in 
fee the day of the judgment, fummdncd, and they appear 
by their attornies : and particular the faid Danlal Sadler 
and Philippa his wife, who were returned tenants of the 
capital manfion-houfe with the appurtenances called Blox-> 
%vo 7 ^thA)oufe^ and W the manor of Bloxworth^ isle, in the 
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Adams coiiiiry, of which the fald Sir Genr^e Savage was feifed 

^ '' r in Ivc the day of the judgment ffivcn. lit fuper hoc idem 

Savage. /idam^ a}ctt^ tfuca pc/i judiaum praedtStum inprnia 

pnicdirla rcdJihrn inlicet 10 die Alai! anno regni Domini JV. 

^ n::per re^ns /fiiiUiaes'^e,'i%apud EhxVJOJ'thpraedidfwn in 

clia.h oi'ilif ;n- eoniiUiin pruedUvOy pracdiSla bar a Adanu obiit mortem^ et aU’- 
tcft.Jtr liud niinifh'diio omnium et fingukrurn honorum et catallorum juriuut 
oi atlnuiii^ia- credilorvni quae. Juerunt pr aedUiae Sarae tempore /norils fuacy 
per ThoniiWi providcntia divina Cantuarienfem archlcpijcopum 
totius Anglia: prbnatem et metropolitanian die Mali anno 
Domini 1 704, apud London cidem yohanni debita legis forma 
commiffa fuit. Et fraedi^m Johannes Adams profert in curia 
PTcfcri in cuila^ lit eras adminijlratorias pracdidlae Sarae^ per quas fails liquet 
curiae Inc ipfuni Johannem Adams fore adminijiratoremy ethule 
habere advwnjlrationcmy tAc. Et petit idem Johannes Adams 
execuiionem verfus praefaium Danielem Sadler^ and the other 
perfons returned tci retenants, de dehito et damnis praeditiis dc 
Ntn tema c pi' ad- tenemmtis praeditiis levandis fthi adjudicariy c* Et 

<d by impLtati- pracdjtius Daniel Sadler ei Philippa uxor cjusy and the reft of 
the terretenants, at the day of the return of the feire facias 
folcmniter exadliper P. T.aiiornatum fuurn praedUtutu veniunt 
et petunt judicium dc brevi de feire facias praefaio vicecomiti 
Dorfet dirctio in forma pracdidla reiornato : quia dicunt quod 
^ qitulam Georgius Trcnchard armiger ejly et die impetrationis 

ejufdem brevis dc feire facias et ante fuity tenens ntde libero /e-r 
ncmento de mancrio de Bloxworth cum pertinentiis in comitatu 
praedielo in retorno praeditio mentionatOy et hoc parati funt ve^ 
rificarcy unde ex quo praeJiclus Georgius Trenchard in retorno 
praeditJi brevis de feire facias non nominatus feu retomaius eft 
tenens cjifdan mancrli de B, praeditfi cum pertinentiis^ iidem 
Daniel Sadler et Philippa uxor ejusy and the reft of the ter- 
tenants, pciunt judicium de brevi illoy et quod breve illud cajfeiur, 
j\ DarnalL To which plea the plaintiff* demurred, and 
tlvj dcleiidaiit joined in demurrer. 

The exception which was took to this plea by the plain- 
tift’’s cQuafel Mr. Eyre^ was, that it concluded ill, for it 
ought to coiiL’ludc y^the defendants refpondere compelli debearrty 
and could liot be pleaded in abatement, unlcfs the defend- 
antv give the plaintiff a better \yrit, which in this cafe they 
do not, for a new writ muft be the fame, and the fault is 
i\\ the fhcriff*, in omitting fome of the terretenants in the 
turn. So is A/L 40 41 Eli%. Qerk v. Hardwick. Cro, 

EUz. 750. M. lb Jac. i. Michel v. ?i\r John Crefts and 
t^lhers. Cro. Jac. 506. 2 Rq. Rep, 41, 53. Moore 524. 

Mr, ferjeant Darnall for the defendant infifted upon 
that i\\r* precedents v/ere both v/ays, and relied on Co. Intr, 

C24 
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The caufe being in the paper for judgment, Mich, 3. of Adams 
this queen, the judges did not feem to be altogether uiiani- xerretenants of 
nious as to the exception above-mention. Powell]\x^\Q^ Savacj;. 
took it to be a fettled rule, that the defendant Ihould never 
abate the plaintiff’s writ without giving him a better, which 
in this cafe he cannot do, there being no defefl^ in the writ> 
but in the fheriff’s return i but becaufe execution ought to 
be awarded againft all the terre-tenants equally, which 
cannot be done till all of them are returned warned, and 
before the court, therefore this is a good pica in delay of tho 
execution, and ought to be pleaded ft refpondere compelli 
debeant\ but cannot be plcade.^ in abatement of the writ. 

For the court cannot give judgment, that the writ for this 
defeft fhall abate, but the court mull award another wrii, 
and the terretenants returned upon the firft writ mull have 
the fame day given them with the return of the new v/rit. 

So is II E, 2. Fitv^h. Briefe 266. 2 Saund. 8, 9. 

and Datvfon, And Muh. 1 IVil. £if Mar, B, R, Prytine v. 

Slaughter, Fentr, 1 05. 

Holt chief] uftlcefaid, that where the terre-tenant omitted 
is tenant of lands in another county, fuch a plea can never 
be pleaded in abatement : bccaufe the fheriff has perfcdlly 
done his duty in execution of the firft writ, and could do ^ 

no more but fummons the terre-tenants in his county : and 
therefore in fuch cafe the plaintiff muft fucout a new writ 
directed to the fheriff of that other county where the other 
lands, yr, lie. And therefore in fuch cafe to plead that 
matter in abatement would be very improper, but it ought 
to be pleaded with a ft refpondcre compelli debeant^i &c. And 
fo are the cafes of 2 Saund, 8, 9. and 2 Ventr, 105. the 
terre-tenants not named being of lands in another county. 

But where the terretenants not returned are of lands in the 
fame county, the precedents arc both ways ; though it muft 
not be intended that the king’s bench can give judgment to 
abate the writ, but only to ftay till the other terre-tenant is 
brought in. Moore ^.ig, Cro, Eliz, $ob, Goldjh. ibo, 

pi, 92. Dame Grejbatn^s cafe.] 

But when the lord chief juftice Holt took an exception to 
the plea, which he faid muft be fatal, which was, that 
Sadler and his wife were returned tenants of the manor, of 
Bhxxvorth^ then no body but they can plead any thing in 
refpe< 5 l of that manor,, of which they are returned tenants. 

For if in a fetre facias^ A, is returned tenant of Black- 

acrcj and B, of Whitedcrey A, can plead nothing as to Wldte^ 
acre^ nor B, as to Blackacre\ then in this cafe, when all the 
terretenants returned join in this plea with Sadler and 
his wife, it vitiates the whole plea. Indeed if Trenchard 
had been jointenant with Sadler and his wife, and not re- 
turned nor funtimoned; Sadler and his wife pight have 
pleaded it, but the other terre-tenants cculd not join in fuch 

plea, 
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Adams plea, becaufe they have noth'iiig to do with the manor o ( 
Terretenants of Sadler ^i\d his wife arc returned tenants* 

SaWace. ^ ^ . , - • 

2. If Sadler and his wife had pleaded this, it had been 
naught ; becaufe it had been but a plea of general non-tenure^ 
and that too but by implication. In a feire facias on judg- 
ment in a real action, fpecial mn^ienure may be pleaded. 
8 Eilw^ 4. 19. 9 Hen. 5. But in a feire facias on a 
judgment in a perfonal action the tci*re« tenant cannot plead 
non-tenant by implication. To all which the other three 
judges, viz. Powelf Powys-^ and Gould agreed, and there- 
fore a rejpondcs oujler was awarded. ^ 

Note, the lord chief juftice Holt faid further in this cafe, 
that it was a queftion whether a tenant for years was not a 
fuiEcient tenc-tenant to be returned by the mcrift in ^ feire 
faeias on a judgment in a perfonal adlion. In Owen 134. 
Kemp et alii v. Lawrence y, SiiQi\da\X. for years pleads in bar of 
a feire facias^ and as that cafe is reported in a Brownl. 244. 
it is doubted whether it is good or not. And in 2 Saund. 20, 
21. a leafe for years in the ter retenants returned in the feire 
facias is pleaded in bar. Now if the law is fo, that a tenant 
"for years is a fufficient tenant in fuch a cafe, this plea is ill ; 
becaufe, notwichftanding Trenchard might be tenant of the 
freehold,, yet Sadler and bis wife might be tenants for years. 
But as to that neither he nor the other judges gave any po- 
fitive opinion. Mr. RoL Eyre counfel for the plaintiff', 
Mr. ferjeant DarnalKor the defendants. 


R. Parkins verj. Wilfon< 

Rot. :6i. 


, rkadings poff vol. 3. p. 346. 

the^rt:c*^gn?2ance MiJdlefcx, IT, f^Emor:iv.du%i quod alias fcillcet die Lunar 
ofbailtoan ac- praxme pojl quhidenarn fandli Martini iu 

fendHnt^^kads fanSli Michaclis ultimo praeterltOy coram domina regina 

f hat no capi^^ad IVeJimonajUrixm venit Thomas Parkins per Franctfeum 

iatisfaciendum Hutchinfon attomatum fuumy et protuUt hie in curia diSlae do-^ 
was fued out jninne reglnae tundbidcmquandam billamfuamverfus Matiheum 
dplu>efo^t'h^ in cujlodia marefthalliy de placito debitiy et funt 

cc^inmurxtan nt plegii de profequendo feilicet "f D. et R. R, quae quidem billa 
01 th^ a;tiun, fr^ultur in hacc verba : feilicet Middlefex.Jf Tho. Parkins que^ 
h/iu^r^jlilcltlon ^ Mattheo IVilfon in cufodia marefchalli marefchalciae 

ifts uni* out, a domhutc reginae coram ipfa regina exijhntiy de placito quod red- 
Rioindtrti.at 25/, 15J. legalis monetae Attgliae^ quas ef debet et 

fut’dtmua^ detinetypro eo videlicet quod cum pro^diSius Thomas Par- 

and f\kd, a writ 

01' ei ror vva» bi ought on ti»e judgment againft the principal is a departure. S. C. 6 Mod. 139; 

Nctwlthn.in<ling a writ of error U allowed upon a judgment on the day on which a capias ad 
fat;.sf..c.'&ndum upott it is returnable, the capias ad fatl^faciendum may be returned and filed. S. C. 

^ Mod. 130. 139. Salk. 3Z», Vide Str. 11S6. iWilf. i6» ante 34a. Str, S67. Bl* H83. And 
the pUiiKiff iiKiy imruediatcly proceed againft the bail, 

’ iint. 
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kins alias fciUcet hot infimtl termino in curia dominac retinae Parkin* 
coram ipj'a regina apud IVejlmmaJierhm [eadem curia up ud 
IP'eJJmonaJierlum in c^itatu Middlefex tune exijiente) ter biUani 
Jine brevi dUlae domhiaercginac^ oc per judicium ejufaem cnriae^ The judgment 
recuperaffit verfus quendam Jonathanern TV lollajion gencrofum thr pn' 
25/. ft 151, pro damn! s fuis^ quae fujiininjjettam occafione non 
performationis quarundum promijjionim et affumptionum eldcm 
Thomar per praefatum ^yomihantm nuper fadiarum^ qnam pro 
rnifts et cnjiagih fuis per ipfu?n circa feShmi fuam in ca parte 
appofitis^ unde idem Jonathan convlSTus eji^ proutper recordum 
hide in curia diJdae dominae reginoe coram ipfa regina apud 
Wejimonajicrium pracdi^uin rejidens pleniui liquet et apparet : 
ac cum praediSlus Mattheais IViljon ei quidam B, C, per nomina The baiPs reoog- 
Matthci TVilfon de parochia fandli Pauli Co vent Garden coquiy 
et B. C de paroebia faui'-li Clcmentis Dacorum generoj!-, alias 
fcilicet termino Pcifchae ultimo praeterltOy in eadem curia diSfac 
dominac reginae cora^n ipfa regina apud Wejlmonajlcrium^ per^ 
fnnalitervenijjent et devenijfent plegii ct manucaptores^ ct uterqne 
eorum pro fe devenijjrt plegius ft nianucaptor^ pro praefato Jona^ 
thane ^ quod fi contingerct ipjum Jonathanern in placito pr^edidlo 
convince tunc iidem AL ft B* conceffijfen^ ut uterqne eorum 
pro Je concejjllfct.^ omnia hujufrnodi damna^ mtfay et cujiagiay 
quae praefato Thomac Parkins in ea parte adjudicarentuvy dc 
terris ct catallis fuis et eorummtriuj’que ficriy et ad opus prae-- 
fail Thomae Parkins propriunij levari y fi contingerct damna 
ilia praefato TJjomae {ipjum Jonathanern mn) folvercy out Je 
prifonae marefchalli rnarefl halciae diclae dominae reginae coram 
ipfa regina ea occafione non redder e : et idem Thomas niclt quod 
praedleius Jonathan damna ilia praefato Thomae nondum fluity 
ih'c fc Ipjum prifonae marcfrhalii marejlhakiae diJae dominae 
reginae corum ipfa regina ea occajione reddidit ; per quod adfio 
uicrevit eidem Thomae ad exigendum et habendum de praefato 
AJatthro praediSt, 25/. et praedhius t amen Matthens licet 

faepius requijitus^ ISc. praedidas 25/. et 15X, eidem Thomae 
nondum Jolvit ; fed illos ei foIi)eri hucufque omnino contradixity 
it adhuc cofitradicity ad damnum ipjlus Thomae 30/. // inde 
producit fcdlamy bV. Cttm hoc quod idem Thomas verifitare Awreci^xir. 
vulty quod pratillol us Afattheus TVilfon unus fhgkrum etmanu^ 
captorumpro praedii^k Jdnathane devenijfi fupemus mentionatusy 
€t praedidns Aiattheus TVilfon niodo defendensy funt una ct 
eadem perjhiay ei non dliai neque diverja \ qmdque praedtclus 
Thomas in recordo praedido meniionatusy et prgedkTus Thomas 
modo querensy funt una et eadtm perfonoy et non alivy neque 
diverja j* quodque judiclikn pracdictum in fuis pUno roborcy 
vigorcy et effectu adhuc remanei fnimme rcverjatuniy anmkila-- 
timy five jalisfactum. 

The defendant TVilfon pleaded in bar, that after the giv^ 
ing the laid judgment againft the faid Jonathan IVoollafiony ' 

and before the day of the exhibiting the plaintitl ’s bill, 

capias 
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capias ad fatisfatiendum upon the faid judgment againft the 
fiiid IVooilaJhn was profecuted and returned in the queen’s 
bench, iSc. 


Replication of a 
capm adjaih*^ 
facienJun fued 
and returned. 


Rejoinder that 
the defendant 


The plaintifF Parkins replied, that after the giving the 
faid judgment againft the ftid JVoollaJlon^ and before the 
exhibiting this bill, vi%. lo of November the (econdof this 
queen, the faid plaintiff did fue out of the king’s bench a 
capias ad fat n faciendum againft the faid IVoollaJlf^n^ returnable 
die Lunae proxirne pofi octabas fancti Martini^ £5?<r, at which 
day the flieriff returned, that the faid Jonathan IVoollaJian non 
fuit inventus in balUvaJua^ prout per breve de capias ad fatis-^ 
faciendusn^ et praedictam retornam brevis il/ius in the faid 
queen’s bench apud JVeJimonaJlerium^ de recordo reftdentia 
plenius liquet et apparct ; et hocy y r. 

The defendant rejoined in this manner : Et praedictns 
in thf principal Mattheus tVilfon dteit quod poji redditionem judicii praedicti in 
Qiiov pjrai^dicta fpecificati^ et ante praedictum hr eve de 

before fatisfaciendum de vcl fuper judicio pracdicto verfus 

iid fatiifackrt^um praefaUtfu Jonathanem IVilfon profecutum retornatum et ajila- 
was profecuted, fum fuit in curia dictae dominae reginae nunc corum ipfa regina 
lilrd apud JV jimonafierium praedictum fcilicit 20 die Novemhris anno 

regni dlcti e dominae reginae nunc jeeundoy ipfe idem Jonathan 
pro reverfionc judicii praedicti profccutus fuit extra curiam can-^ 
ccUuriae dictae dominae reginae apud Wejlmona Her turn praedic^ 
turn in comitatu Middlefexiae tunc exiflentemy quoddam breve 
dictae dominae reginae de err ore corrigendo in recordo et proceffuy 
acetiam in redditione judicii illiusy directumdilecto et fidelidictae 
dcmincie reginae Johanni Holt militi tuncetadhuc rapitali juf- 
ticiario ipfius dominae reginae ad placita coram ipfa regina te^ 
nenda afjignatoy per quod quidem breve dicta domina reginaprae- 
fato capital! jujiiciario fuo mandavity quod fl judicium inde red- 
dltnm fuity tunc recordmn et proceffum loquelae praedictae cum 
enmibus ea tangentibus coram jujliciariis fuis de communi banco 
ft baronibus juis de fcaccarto de gradu de la coife in camera 
fraccarii dielac dominae reginae apud IFeJlmonaJierium die Sab* 
batty videlicet 2/ die tunc injiantis menfis Novembrisy venire 
facer ety iit diSlt ju/liciarit de communi banco et bar ones de jeae* 
ranoy vifis et examinatis recordo et proceffu praedidlisy ulterius 
inde in ea parte fieri facerenty quod de jure et fecundum for* 
mam Jhituti in hujujwodi cafiu edit! et proviji foret facien-^ 
flnniy virtute cujus quidem brevis de err ore corrigendo idem 
capiialls jtijliciarius pofieUy fcilicet eodem 27 die Novemhris 
praedi^iy tranfer Iptum recordi et ptoceffus loquelae A judicii 
praediilorum cum omnibus ea tangentibus coram praefatis juf* 
ticiariis dWae dominae reginae de communi banco et baronibus 
i(e fcaccario de gradu de la coife in camera fcaccarii apud Wejl* 
tnmajlerium praediSium tranfmifity nhi eadem adhuc remanenty 
et quod praedUlum breve de errore corrigendo in eadem camera 
fcaccarii praedidfi adhuc pendet mdeterminatumy et judicium 

praedUium 
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.prdi^diBum in endm curia &Bae dominae reginae nunc coratn I'arkins 
ipfa regina adhuc in pleno fuo robore remanet rnininie adnullu"- wii?o«, 
iutn^ proiit per recordum Me in eadem curia diSiac dominae 
7'eginae nunc coram ipja regina plenius liquet et apparet : ct 
idem Mattheus ulterius dicit^ quod pojl profeeutionem praedt£lr 
brevis de errore corrigendo^ et ante retornam inde necnon ante 
prueduTium breve dc capias ad fatisfaciendum de vel fuperjudich 
praedilio verfus praefatum yonaihanean jyilfon profecutu?n re- 
torn alum et affilatum fuit in curia diElae dominae reginqe 7 iu?ic 
coram ipfa regina apiid IVcJhnonaJleriurnpraedidlim^ Ji-ilicctiz Bail In cm 
die Novemhris anno regni divide dominae reghiac nunc fecundoy 
idem Muttheus IVilfon^ et quidam Booth Chadderton^ et Ricar- 
dus JVoollajlon^per nomina Booth Ch adder ton de Btanhop-ftrect 
in parochiafantli Clementis Dacorum hi comitatu Midatefexiai 
.generofi^ Alaithci IV Ufnn de 1 ork-Jlrect in parochia fandi Pauli 
Covent Garden in comitatu praedt^o coqui^ ct Ricardi IVoollaf^m 
ton de Wormley in comitatu Hcrtfo 7 \l arynigeri^ inpropriis per- 
fonis fuis venenint in praedhlam curiam didne dominae reginae 
nunc coram ipfa regina apud IVtJhnonaJierttim^ et fecundum 
formam Jiatuti pro evitatione minime necefariarum dilationum 
executionum indc editi et proviftj rccognoverunt fc debercy et 
quilibet eorum recognovit fe debercy praedido Thomae Parkins 
51/, et lOs, legalis monetae AngluUy folvendos eidem Thomae y 
(xecutoidbus vel ajfignatis fuisy et nifi fccerinty iidem B. M. et 
R* concejjerunty et quilibet eorum concejfit pro fey praediclos 51/. 
et lOy. de terris et catallis fuiSy et eorum cujujll bety fieri et 
ad opus didi Thomae Uvari ; fiub conditione tamctiy quodfi prae- 
didus Jonathan projequeretur praedUhim breve de errore cum 
tffiechiy ac ft judicium praedidum afijinnatum foret verfus prae- 
dictum jonathanemy tunc fi idem Jonathan fatisfacerct eifohe- 
ret dido Tboynac damna praediciay acetiam ovinia talia enjiagid 
ct damna qualia adjudicata forent dido Thomae occafione dila- 
Innis executionis jnae fuper judicio praedido praetextu prof ecu- 
tknis didi brevis de errorcy tuHc recognitio ilia vacua furdy ei 
nullius ejfiedusy prout per recordum inde in pi'aedida curia 
didae dominae reginae nunc ceram ipfi regina apud JViffmonaf- 
terium remamns plenius apparet : et hoc idemMattheus paratits 
eft verificarcy nude ( ut prl us) petit judiciumy et qiiod praedicins 
Thomas P. ah actionc lua praedicta inde verfus cundem Mat-' ' 
theum habenda praedudatnvy a 


Acherley; 

To thi§ rejoinder the plaintiff demurred generally, and 
the defendant joined in demurrer,- and adjudged for the 
plaintiff Eajler term 3 jlnn, B, R. becaufe the rejoinder is a 
departure from th^ ban Cro. Car. 76. This term a mo- 
V OL, IJ!» I ti<j)rf 
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tion was made by Wotlk^m the defendant In the principal 
aiStion, to fet afide this capias ad fathfaeiendum as irregular, 
bccaufe it was fued out- returnable die Lmae proximi poji 
o^abas Martini, which was the 22d of Novemher, and 
that very day the writ of error fued out by JVoollaJion 
the 20th was allowed : after which the CT^pias ad fatisfacien- 
dum was filed, but returned the fame day. And adjudged, 
this capias ad fatisfaciendum was well fued out to chiu’ge the 
baH, apd the motion was denied May 5. Pafeb, 3 dinn. 
B, R. Parkins v. Wocdlajim. Raymond for the plaintiff, 
■deberley for the defendant. 


The principal OlEcers in the Law. 

Pafch, 5 Annse reginae, A. D, 1706. 

E right honourabU 'WxWxTi.va Cowper, ffquire, lord keeper 
of the great feal of England, which ivas delivered to hint 
by the queen in council at St. James.*s, Odlobcr 2, 1705. being 
then one of her majejifs counfel at law. 

5 <r John Trevor majler of the rolls. 

/ 

Sir John Holt knight, chief jujlice. 

Sir John Powell knight, I 

Sir Littleton Powys knighu > jujiices of the king’s bench. 

Sir Henry Gould knight, J 

5 /> Thomas Trevor chief jnjlice. 

Sir John Blencowe knight, 7 

Robert T racy efquire, j> > jujiices of the common pleas. 

Robert Dormer efquire,' j 


Henry Boyle efquire, chancellor, 
sir Edward Ward knight, chief baron. 

Sir Thomas Bury knight, n 

Robert Price ^barons of the exchequer. 

John Smith efquire, j 


Sir Richard .Simpfon knighv, curfstor baron. 

The right honourable John lord Gowers baron ^Sittenham, 
chancellor of the duchy of Lancafter. 

Sir 



1201 


Jtialter Term 5 Ann® wgiti®. 


Sir Thomas Powys inighU 
Sir Salathiel Lovell knight^ 


J ^eerfs chief ferjeants^ 


Sir Edward Korthey attorney generaU 


Sir Simon Harcourt knight^ folicitor generaU 


Sir John Darnall knight. 
Sir Jofeph Jekyll knight, 
Nicholas Hooper efquire. 
Sir Thomas Parker knight 


1 


J^een^sferjeantsi 


John Conyers efquire. 

Sir Wiljiam Whitlock knight, 

4 — ^ u Aglionby efquire, > 

William Jennings efquire. 

Sir James Mountague knight, - 


^een^s tounfeh 


Sir Edward Northey knight, attorney general of the dUchy 
of Lancaftcr, 

Robert Starkie efquire, attorney gerteral of the county pala*^ 
tine of Lancafter* 

Mr. jerjeant Bennett, judge of the Marlhalfea* 


Welfh judges. 


Hook, ^ 1 

S^phen Harvey, efqutre^ } ^ ^ 


Lla 
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Pafch. 5 Ann. 
J^.R.Apr. 10, 
1706. 


Tmntrjverf Beale. 

S. C. Salk, 52 j. Holt 565. Pleadings port vol. 3. p. 350* 


Jf an Infolvenr 
autMorilcs 
the A flions on 
the pc'itk'n of 
any pi'ifontr to “ 
fiininu'n his 
creel, tors and 
difcharge him, 
a plea thtreott 
mufi Blew that 
the prifoner 
petitioned, and 
tlie creditors 


T he plaintiff brought an aftion upon the cafe againft 
the deh'iidant, upon an indebitatus adumpfit for lOO/. 
for goods fold and delivered by the plaintiff to the defendant, 
June I, 1705, uiponz quantum memit^ and an infmulcompu-^ 
tafjent : t6 the laft promifes, and to the whole fum of looL 
in the promife mentioned bcfides 37/. part thereof, the de- 
fendant pleaded non ajjumpfit'y upon which iflue was joined. 
Et quoad eafdern triginta et feptem libras de dkla fumtna centum 
libranon in eadem prima promijjione et ajfumptione mentlonatasy 
idem Abraharnus [viz» the defendant] dicit quod Ipje non pote/l 
were fummoned. dedicer quin ipfeante otiavum diem Novembris anno Domini 
S-C. Holt 566. „ jfjilleJlpiD JtptingenteJimo tertio indebitatus ftiit praedi^iojohannt 
Turner in eifdem triginta et Jeptem libris^ p^o evibus et agnis 
[^‘iz, the goods in the declaration] eidem Abraharno per pr a e- 
fatim Johannem Turner ante tempus illud venditis et delibcratisy 
ac ante eiindem oHavum diem Novembris in conjideratione inde 
fuper fe ajfumpftt et prcmifit jolvere dielo Johanni Turner eafdern 
triginta et feptem libras ^ etfic non poteji dedicer e^ quin pracdic’- 
ius Johannes Turner damna fua occaftone non folutionis earundem 
triginta et feptem lihrarum verfus tpfum Abrahamum recuperarc 
ibrrMusdif'^ / .* idem tamen Abrahamus petit quod perjona fua^ nec non 

chnrge only will ejus apparatus^ AngUce apparel, AnglicchcA^ 

be bad on age- ding, ac inftrumenta fiecejpiria pro ejus occupatione^ quae non 
excedunt decern libras in valor jint ftmper exonerata et libera de 
et ab Omni executione per praefatum Johannem in bac parte ha- 
henda^ juxtn formam (a) Jfatuti in parllamcnto dominae reginae 
nunc apudJv ejhnonajieriumin comltatu Mlddlefex^ nono die 
vembris anno regni fui fecundo per proregationm Untoeditl^ in- 
,, tiiulatiy An ait for the difcharge out of prifon of fiich infol- 
debtors as fliall ferve, or procure a perfon to ferve, in her 
brcnacco.cling majefty’s fleet Or afmy ; quiadicit^ quod ipfc idem Abrahamus 
to the form of praediSlo ofJavo die Novembris anno Domini 1703 eodem 
ilitutf. jlatuto mentionaio^ nec non antea et pojlea^fuit prifonarlus adtu- 
etliter inprijhia et gaola dominae reginae de marefcalcia ejufdem 
dominae regime coram ipfa regina^fuh cujhdia Francifei South- 
ard armigeri cujhdh prifonae illiasy de et fuper adlione ad fedlam 
Edtnundi Warnfordpro debito [didfa prifona tunc et adhuc apud 
Southivark in comitatu Surrey exijitnu) quodqne ad generalem 
quarterialem fejftonm pads didae dominae reginae Untam apud 
Guilfordy in et pro eodem comitatu Surrey •i die Jovis 13 r/u* 
Jultianno regni dUlae dominar reginae nunc tertio^ coram Jo- 
hanne Fulham etj oh anne Ladearmigeris^et akisfociis fuisjuf- 
tici arils tpjius dominae reginae adpacem in dido co?nitatu Surrey 


nti j 1 demurrer. 
S.C. Holt 566. 
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confervandafn ciJfig;natiSj ipfi diSfus Abrahamus prifonarius in Turner 
forma praediSfa tunc etiam exijiens^ per eofdem jujiiciarhs pads 
in apnta curia illa^ virtute ac ju^ita formam Jiatuti praedifti de 
ct ab mprfonamento fuo pracdiFlo aebiio modo relaxatus et ex^ 
oneratus fuit , ahfqnc hoc^ quod idem Abrahamus fuper feu pojl 
praeditium oH av um diem Nov emhris anno Domini I'JO'^^fu pru- 
dish affumpftt fuper fe quoad cafdcm 37/. modo et forina^ prouf 
pracdi 5 tus Johannes fupeuus inde fupponit^ et hoc paratus ejl 
venficare j unde petit judicium^ fi praedittus Johannes Turner 
allquam executionemin hac parte ad onerandian perfonam ipftus 
Abrahami^ aut rjus apparatuniy tor alia vel injirnnh nta ncccfja^ 
ria praedUta habere debeat^ Efproftrt hie in curia idem 

Abrahamus duplicationcm ordtnis exoncraiionisHliu^^ manihuset 
fgiUh didioi urn duorum jujhciariorum fads fuperius riomhiato- 
rum ftgnatam et figillaiam^ quae pracmifa tefiatur^ cujusdatus 
eji in difia generali quarter tali fejftone pads apuJ Guilford-, 
praedidto 13 die Julii anno teriio fupradieio^ C 5 ?c. L. Ag^r. 

Et praedidus Johannes Turner didtj quod ipfe per aliqua, 
per praedietutn Abrahamum luperius p/acitando allegata, abexe- 
entione fua pro demnis fuis in hac parte recuperandis ouaftone non 
folutionis praedidar urn 37/. verfus perfonam praedidi Abrahami Denjurreu 
et omnia bona et catcdla fua habenda praecludi non debet ; quia 
didt, quod pladium praedidum per praedidum Abrahamum fu^ 
perius pladtatum, materiaque in eodem contenta minus fuffcien- 
tin in lege exijiunt, ad ipjum Johannem ab executione fua hide 
verfus perfonam praefati Abrahami et Omnia bona et mtalla Jua 
habenda praecludenaum, ad quod ip fe idem Johannes necejfc non 
habet, nec per legem t err ae tenetur aliquo modo refpondere : et hoc 
paratus eji vertficare. Unde pro chfeSlu fuffekntis refponf in 
hac parte idem Johannes petit judicium, et damna fua occafione 
preml forum per executionem verfus perfonam praedidi Abraha^ 
mi, et omnia bona ct catalla fua ad libitum iff us Johannis fen-* 
dam et Icvandam fbi adjudieari, (Ac, T, Pen|;elly, 

Et ptaedidus Abrahamus dicit, quod plaqitum praedidum ToindcrIu4c 
per ipfum Abrahamum modo et forma pradidh fuperius placita- muner, 
turn, materiaque in eodem contenta bona et jufpHentia in lege 
exiflunt^ ad praedidum Johannem ab executione fua hide verfus 
perfonam ipfius Abrahami et ejus apparatum toroHa ac infru*- 
menta necefaria pro ejus occupatione, quae nonexcedunt loL in 
valore, habenda pr a ecludendum ; quod quidem placitum, materk 
amque in eodem cofiicntam, ipfe idem Abrahamus paratus eft ve-* 
rificare, e% probar e curiae, y c, Et quia praediSikS Johannes 
ad placitum illud non refpondet, nec illud huCufque aliqualiUr 
dedicit, ipfe idem Abrahamus, ut prius, petit judicium, et quod 
praedidus Johannes Turner ah omni Executione quacunque in 
hac parte habenda, ad onerandum perfonam ipfus Abrahami, aut 
ejusapparatumtoraliavclinfrumentapraediffapra$clndatur,kc 

Mr, 


to 
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Mr. PtngeUy for the plaintiff took exceptions to the plea, 
becaufe the feveral fa6ts^ required by the a6t of parliament 
to be done, to intitle the jufticesof peace to a jurifdiition, 
were not averred to haye been done : without which the 
juftices had ho power to make fuch an order of difeharge, 
as is fet forth in the plea; 'and therefore that the defendant 
ought exprefsly and particularly to have fi:iewn, that he pe- 
titioned, that the creditor was fummoned, that he lifted 
liimfelf a foldier, bV. as the ftatute has appointed. 

Mr. Eyre for the defendant infifted upon it, that all thofe 
omiffions were fupplied by the general allegation, that the 
defendant was difeharged fecundum formamJlatuti\ for if any 
of thofe fa<fls were omitted, he could not be faid to be dif- 
charged according to the form of the ftatute ; and for that 
purpofe he cited Cro, Jac. 609. where ’tis 

laid, many of the faults in the indiftment were aided by 
the conclufion, contra farmam Jiatuti in hujufmodi cafu edits 
et proviji, 2. That ii there had been any defed in the pro- 
ceedings of the juftices of peace in this matter, it ought to 
be fhewn by the other fide, and ftiould never be intended, 
as in the cafe in Cro. Car, 280. In a writ upon the ftatute 
of Wejlm, %, I'l Ed, i, Ji, i. c, 46. for throwing down 
fences in the night, ^tis not neceffary to fet out that tjie 
landlord had a right to improve; but if he has not, it ought 
to come on the other fide. 3. ^He argued it was good upon 
a general demurrer, and cited feveral cafes of omiflions in 
pleading, held good after a general demurrer, i Lev, 194, 
Cutler V. Southerner X Lut, 545 . 9 Lee v. Elihi, He relied 
alfo on I f^entr, 356. Day v. Coplejionr which though re- 
ported feort by the book, he took to be much ftich a plea 
as this. For there it is faid the defendant pleaded the fta- 
tute for the difeharge of poor prifoners, and that he had 
been difeharged by that a<ft, [nut fee the fame cafe re- 
ported, Sir Jones 165. where ’tis faid, the defend- 

ant fet out in' j^od form all matters and ^ircumftanccs by 
the aftnec^P^J 


The coip-t were all clear of opinion that the plea was ill, 
even on a 'general demurrer; becaufe it did not appear to 
them, the neceflary fa£Is not being averred to intitic the 
jufticesof peace to a jurifdi6lion, that they had anyjurif- 
didtion in this cafe ; and judgment was given fqr the plain- 
tiff. Adjudged accordingly, HU. 5. Ann. JB, R, Intr, 
lyoodrington et Deverill, intr. Mich, 5 Ann, B. R. rot, 34. 
SalL 521. pi, 25. Holt 567. and that it was naught on a 
general demurrer, as that cafe was, and not aided by the 
ftatute for the amendment of the law. 
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Mandamus and Return poR vol. 3* p. 353* 

A certiorari to 

rR. Baines b:;ing removed by the juftices of peace of the remove proceed- 
jLvjL ^hc county of Wejlmorlandt from the office of clerk of ings ajainfl fe- 
tiic peace of the faid county, obtained a out of 
king’s bench, to command them t(. reRore him to that office, prnceedinga 
or 10 ffiew caufc to the contrary; which writ follows in againft one of 
ever bis* 

Vide ante ii99* 


.A perempto y mandamu*; for the rcRorntion of an <»iSiccr fliali not be granted^ fo long as a judg- 
nicni tor his removal given by a juiifdiftion able to rtHiovc hao, remains in force. 


Anna Dei gratia An^liae, Scotiae^ FrjRnciae tt Hiberniae 
gina, fidci dejenfury t!)c* c-Jiodibus fads nofir aCy ac jnfiidariis 
swjn is 'id iuwm in et J^ro Lcniitatu illo coiifernsandani necnon ad ^ 

dvverjas tranfgrefi: ncs, et alia mahfaday in comitalit 

nofito IV cfiinorLiud per^n train aud'tendtm et terminandusn ajjig- 
nati:^ Li ioru-n mlhbei fal-:ijm : Ci'n. Rkardus BaifUs gene rc/tts 
per praf'tjonorat ’U'^n ThemiLm diml\ium If barton nuper cufiodem 
rotuloriw/ ^aiii u.firac In cutniiutu nofiro Wejimorland The reflions may 

dehite nomlnatus et appunduatns fiitt cltrictts pacts comitatus 
praediiti ; qtn quidem Thomas dominus M'harton plenam adtunc ^pon a^harge in 
hahnit potejfatm et authoriiatem {nt cufics rotulorum eju/dem writing againft 
comitatus) ad mminanduni et appuuSiuandum eundem Riiardum \i\r\\iov my 
Baines clerirum pads cjvjdcm comitatus y haiendtm et tetteadum mhdemcanor m 
afilclum cltrid pads comitatus praedidi, quamdiu ft bene gereret ; f||sJ^^ce^^vide 
idemque Ricardos in ofildim praedidum et exerdlium inde delito | w, & M. fcfT. 
snodu ti rite udmifius fnity •virtute cujus idem Rlcardus ad exerd^ i.c. 21. f. 6. 
Jium ofiidi praedldiy nccnon ad pnficua inde caf ienda jujU in- An order of fcCn 
titidatus fuit et exifiit ; %’os tamen jufiidaxii praedidi eundem 
Ricardum ab executione efidi fraediiii minus rite amonjifiisy of the peace 
ipjiim ad exeqiicnduin ofiiuum praedidum recujatisy ad fhew that t 

damnum ipfi’is RiiarJiy (ievt ex querela fua accepimus : IN os igi- charge was cx- 
tur eidem Ricardo Baines ederem ei fejiinam jufiitiam in hac hibited againR 
farte fieri njckntcSy vt rfi jufuniy njchis mandamus jirmUr injim- 
gentesy quod immediate poji receptioricm hujus bre^isy luruiem jyjovaJ. S. C. 
Ricardum Baines ad executhnem praedicli officii clerici t, Mod, 192. 

comitatus praedicli refiituatis, et tpjnm ad extquendum officiiim Salk. 680. Holt 
itludy et capkndum frojicua inde permit i at is y sud catffiam nobis 
Jignificetis in contrarium, ne in nsejlns defectlbus querela per- fu^cieru^to 
^oeniat ad nos iteratim; ei quahier hoc praeceptum nofirum fuerit *^2iTX2c(\i thcre- 
oxecutum conftare fadaiis nobis apud Wefimonafierium die Sabb&ti xaGsAai ol 

proxime poft octabas f&ncti Hilarity hoc breve vofirum mbh tunc ^ ^he 

peace, which 
docs not acctrfc 

him of foine mlfdemeanor In the execution -of his office. S. C. 6 Mod, 192. Holt 514, An order 
of fefTions reciting that by a complaint in writing the ckrk of the peace was charged with divers 
mifdemcanSrs In the execution of his office, to wit, that heexa^edfrom aprifoner eight ffiillings 
and fix pence for a fubpoena to fummon four witneflfes to give evidence for him at the feffions, 
which CO t^ied only twelve lines, and that he at the general quarter feffions held for the couii‘‘y 
exadled from a poor labourer, and forced him to pay nine ffiillings more than his juR fees, and 
alfo that he had committed divers other exa^fions and extortions particularly mentioned in the 
faid charge, I’ocs not accufe him of any mifdenKanors in the execution of his office, becaufe that 
part of tlic order which precedes th« yidelicet is nnt to be confidered as a part of thccharKt. 
3. C. Salk. 6S0. Holt 5/4. ® 
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remittentcsy T, J. Holt mtltU fipud Wejlmonafierium 24 die No^ 
«venibris anno regtii tiojin frimo* 

Per regulam curiae. 


ht irtjrn,- 


To which writ the juftices of peace made this following 
return. 

Nos ChriJIrf horns Mttfgranse miles et burcneltus, ChNftofhorus 
PhihpJj// Milcsy < 3 i\ cujiodes facts ac jufiiciarii in hrc^>i hutc 
hhcdulae aune^o infraferipUj jereniffimae dominae repnae nunc 
in curia ipjius reginae coram , iffa regina afnd Wejimonajlerium 
humsUime Lcriifuamns^ quod Ricardus Baines in eodem brevi 
nominaitiSy exijiens c\ericus pads pro comitaiu IP ejlmorland prac- 
didoy praefextu indr ad gcncraletn guat'teriakm Jrjfionem pnei^ 
diriac dominae reginae irntam apud dpfleby in et fro tcmitatu IVijl- 
morland praedicio dvdmo tertio die Jipuli^ anno rrgnt didae do- 
niincic rcoiiKv: prhno coram tunc jvflidartis diBac deminae rtgi- 
hue ad patent in et pro coniitaiu ,illo conjd’vatulamf iii\non ad 
di'Verfiis fclotnaSt teanfgrejjioiJCU et alia malifatiu in torniialu 
IP ejimorlujid praedicio ferpclrnta audicndum et termmandu^n 
ai/ignatisi durante iota fejjiane ilia, neennn ad generalcm quar- 
icdidm jijjionem pacts dictae dominae reginae tentam apud 
Kirkhy Kendall hi et pro comiiatu PP'’eJtmorJand praedicio decimn 
quarto die ‘Julii anno primo fnpradicio, coram Chrijlophoro MuJ'- 
grave mil if r et haronetto, Ricardo Sandford baronetto, Chnf- 
tophoro Phillipfon milite, Jacobo Grahme, Willi elmo Flemming, 
Henrico Grahme^, Edwardo Willfon, fen. Ricardo Bratbvoaitr, 
facobo Bird, et ^homa Da^iVes, armigeris, et Johan ne Archer 
in medicinis doctore, tunc jujHciariis dictae dominae reginae ad 
pacem in et pro eodem comitaiu confervandam, ncuion ad diverj^.s 
felonias', tranfgrejjiones, et alia makfacta in eodem comitaiu per- 
petrata audiendum et terminandim ajfignatis, pracdictum ofjicium 
clerici pacts pro comiiatu iHo exercuit et execuius fun ; quodque 
at the quarter fojlea et ante advenium brevis praedicii, fcilicet ad praedirtum ge - 
t Am ^ neralem quarteriakm fejjionem pads fnperius ultimo mentionatam, 

' quaedam querela et accufatio in Jcrxptis jujikiariis pads in fejftone 

ilia exhibila fuit, querens et accufans dictum Ricardum Haines de 
d.verfts maUgefiuris in executione pracdUti ojjidi clerici pads pro 
eodem' comitatu perpetratos, eo quod ad pruediiiam tunc ultimam 
quarierialem fejftonem pads iffe idem Ricardus Baines coerit 
quendatn ' Johannsm Scott de Woodfide labourer dd folvendum 
novem folidos legalis monetae Angliae, ultra feoda Jua debha ; 
dcetium quod praediSius Ricardus Baines decimo die Aprilis anno 
regni dictae dominae reginae nunc primo fupradtSlo exegit de 
quod am prifonario Langhorne, el cocglt cum folvere et expcndeie 
fummani oBo foUdorum fex denari or um conjimilis monetae Angliar^ 
pro quodam procejfi vocato fiibpoena ad fnmmoncndum quatuor tefics 
ad evidcfitias dandum ex parte ipjius prifonarii in frjjione, qui 
quidem procejfus, vocatus Jubpoena, continebat dtioacdm lineas 
et non amplius ; , quodque ad eandem generalem quarierialem 
fjfmiem pacts tentam eodem dccimo quarto die Julii anno 
primo fupradifto, fuper pknam cxciminatioHcm et debitam pro% 

baiionem 


A complaint 
againft Baines, 
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hationcm veritatis maUriarum Mem Ricardo Baines ut praefer^ Rtciy a 

tur impojjtarum aperte in eadem Jeffione faSlam et habitam in brines* 

pracfentia praedUli Ricardi Baines ( qui exijiens per ordlnem 

ejujdem fejftonis debite Jummottitus ad refpondendum materiis illis 

tit praefertur et impo/iUs^ ad eandem fejjionem in propria perjona 

fuel cQinperuiU feje per conftliutn ernditum in lege defendit) 

praediSIus Ricordus Baines inde conviSlus fuit : ideoque confide- 

ratum fuit pr curiam generalis quartertalis fejftonis ilHuSj quod remove Baines, 

praedielus Kicardus Baines ah off cio clerici pacts praediSii comi-- 

talus IVe/hnorlnjtd amoveretur et exoneretur^ et idem Ri car dus 

Baines j'uperinde ante adventum brevis praedi^li in aperta et 

jilena curia fcjjionis illius per turiam illamab officio illo amotiis et 

exoneratus fuit : et praefati niodo cuf odes pads ac jufliciarii in 

hrevi praediSlo infraferipti ulterius certificanty quod praefatus 

Ricardus Baines non fuit nominatns five appunbiuatus ejje cleri - 

cus pads pro comitatu JVefimorland praedido ad officium illud 

exequendum^ ad aliquod tempus poft pr a edifi am amotionemet ex^ 

cnerationem ejufdem Ricardi Baines ad officio fuo praedidOy ct 

quod praehonorubilis TThomas comes Tbanet^ cujlos rotulorurn pa-> 

cis dominae regina nunc in et pro cemitatu JVefimorland prae-- 

dido exijiens debito rnodo ajfignatus et conftitutus^ cui de jurg 

pertinct nominare et appundare clericum pads pro comitatu 

IVefimoriandpracdicio^ pqft amotionem et exonerationem praedidi , 

Ricardi Baines ab officio clerici pads pro comitatu JVefimorland 
praedido^ et ante adventum hujus brevis^ nominavil et appunc^ 
iuavlt queridam Tlmnam Carleton generojurn fore clericum pacts 
comitat us praedidi^ codem Thoma Carleton adtune exijhnte per^ 
fona habili et fuffidente refulente in dido comitatu JVcftmorlfind^ 
ad exequendum officium praediduniy quamdiufe bene geffirit : et 
ea de caufa nos praefati cufiodes pads ac jufiidarii ut praefertur 
infraferipti praefatum Ricardum Baines ad locum et officium c le- 
nd pads pro comitatu JVefimorland praedido refiituere non pojfu- 
tnus^ prout per breve praedidum nobis praecipitun 

There was likewife a certiorari dlrefled to the faid juf- 
tices of peace, to command them to certify all orders againft 
JVilliam Atkinfon and Richard BaineSy made by the faid juf- 
tices, or any of them, which writ of certiorari bore tefiey 
June 25 of the queen, and was returnable a die fandi 
Michaelis in unum menfemy upon which the order againft 
Baines only y reported hereafter at large, was returned. 

Exception was took to the return of the mandamusy that 
the offence was uncertainly alIeged^ and therefore a 
peremptory mandamus was prayed ; but the court faid, the 
order was a judgment, till fet afide, and therefore advifed 
the counfel for Mr, Baines to take exception to the order 
returned on the certiorariy but refufed to grant a peremptory 
mandamus. Whereupon the counfel for Mr. Baines took 
the fame exceptions to the order, as he hereafter mention- 
ed at large. And when the court were ready to give their 

opinion, 
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RrciNA opinion, Mr. attorney general Nsrthey took exception to 

Bai^es. certiorari^ that the order was not thereby removed, be- 

caufe the certioretri was to remove all orders againfl: Atkinfon 
and Baines^ and the order returned was againft Baines only, 
wiierenpon the certiorari was qualhcd, Mich. 4 Amu after 
having heard counfel on both fides. [See the report of it 
before, 1^99.] And ona newerr/zV^r/ ilTiied, the order fol- 
lowing was returned up, made at the general quarter-fefrions 
of the peace for Wejimorland held the 14th of July the fu fl: 
of this queen. 

The order of the Whereas by a complaint and charge in writing at this 
juilices. feffions, held the faid 14th day of J«/y, preferred and ex- 
hibited to this court, againft Richard Baines of Appleby in 
this county of Wejhnorland gentleman, clerk of the peace for 
the faid county, who the lOth day of April laft paft, and 
during the whole laft general quarter-feffions of the peace 
• held for this county, did (a) claim and exercife the faid 

office of clerk of the peace for this county, the faid Richard 
Baines was charged with divers raifdemeanors by him com- 
mitted in the execution of the faid office of clerk of the 
The mifdcmca- peace for this county, viz. that he the faid Richard Baines^ 
iMjrs. the faid lOth day of laft, did exa£t from one prifoner 

Langhorne^ and compel him to pay and expend the fum of 
eight {hillings and fix pence, for a fubpoena to fummon four 
witnefles to give evidence for him in the feflions, which 
fubpoena contained but twelve lines ; and that the faid jR/- 
chard Baines alfo did at the faid general quarter-feflions held 
for this county exact of one John Scott of Woodftde^ a poor 
labourer, and force him to pay, the fum of nine {hillings 
, more than his juft fees: and alfo that the faid Richard Baines 

had committed divers other exaftions and extortions parti- 
cularly mentioned in the faid charge in writing, and now at 
this general quarter-fefftons, held by adjournment on the faid 
iSch day of Auguji^ upon due examination in open court of 
tne faid matters alleged againft the faid Richard Baines^ who 
by order of this court hath been duly fummoned to anfwer 
the lame, and did attend in perfon, and had particular no- 
tice of each charge againft him, and made defence by his 
counfel thereunto, and upon full proof of the premilTes 
made in open court, it doth appear to this court, that the 
laid Richard Baines hath mifdemeaiied himfelf in his faid of- 
fice of clerk of the peace of this county, and in execution 
thereof, by exafting and extorting by colour of his faid 
office from the faid prifoner Langhorne the faid loth day of 
April laft paft, the fum of eight ftiillings and fix pence, for 
the faid ftthpoena^ to fummon the faid four witnelfes, which 

(d) According to 6 Mod, 1 92. one of the principal objedtions to the ordfer was that it did not 
imply that Mr. Barnes was clerk of the peace when he foppofed otfences were committed j the , 
being merely that he clmmed and ertrdfed the ofhee at that time. 
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is three ftillingi and fix pence more than the accullomed fee 
of right due for the fame, and bv exaSing and extorting by 
colour of his faid office at the faid laft general quarter ref- 
lions from the faid John Scott nine fliillings more than his 
juft fees ; and thereupon this court doth openly in court dif- 
charge and remove the faid RichctTd Refines from the office of 
clerk of the peace of this county of JVeJimor elands and he is 
hereby by this court difeharged from the fame accordingly. 

Per curiam Thomas Carleton cleric, pacis^ 

Divers exceptions were taken by Mr. Baines^ counfel to 
this order, which were argued feveral times, and it was in- 
lifted upon by them that this order ought to be quidhed. 
They faid, that though before the of i M. f f], u 

c, 21, the clerk of the peace was removable by the cuf- 
fos rotulorum^i yet now by virtue of that ftatute he has a free- 
hold in his office, it beings ena^lted by that ftatute, that the 
cujfos rotulorujn Ihall appoint the clerk of the peace for fo 
long time as he Ihall well demean himfelf in his faid office; 
and"^that freeholds are fo nuigh favoured by the law, that all 
afts which would avoid an eftate of freehold mull be taken 
ftris^tly, and executed precifely, and therefore a man can- 
not avoid an eftate of freehold for a condition broken, 
without an adlual entry. ’Tis true the freehold the clerk 
of the peace has in his office is by the fame a£l fubiefted to 
the jurifdidlion of the juftices of the peace, fo that for a 
iiiiflemeanor committed by him in his office they may re- 
move him in a fummary way ; for it is enafted in the fame 
ftatute, 6, that it any clerk of the peace Ihall mifde.r 
mean himfelf in the execution of his office, and drTeupon 
a complaint and charge in writing of fuch mifdcmeanor 
Ihall be exhibited againft him to the juftices of the peace in 
their general quarter-feffions, it fliall be lawful for the faid 
juftices, or the major part of them, from time to time upon 
examination and due proof thereof openly in their faid ge-. 
neral quarter-feffions to fufpend or difeharge him from the 
faid office j and that then the cu/ios rotulorum (hall appoint a 
new clerk of the peace. But then the juftices of peace in 
cafe of fuch removal muft purfue the method which that aft 
has preferibed, and if they do not, all their proceedings will 
be void. And proceedings in cafes of this nature, which 
are to deprive a man of his freehold in a fummary way, 
without letting him be tried by his peers, are always con- 
ftruetl ftriftly, and never fupplied by intendment of matter 
which don’t appear on the face of them. 
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This ftatute therefore gives the jufticw of the peace a 
power to remove the clerk of the peace. 

1. For mifdemeanors in the execution of his office. 

2. This removal muft be upon a charge in writing before 
them of fuch mifdemeanors. And this is but agreeable to 
common iuftice, that the party may know his charge, that 
he might have a fair opportunity to make his defence ; but 
in this cafe it don’t appear, that there was any charge in 
writing againft Mr. Baines for any mifdemeanors commit- 
ted by him in his office. 

For the firft part of the order is only a recital of a charge, 
according to tlie inference or appreherifion of the juftices, 
that Mr. Baines mifdemcaned himfelf, and cannot be took 
to be the charge itfelf, but only is a narrative, that there was 
a charge, which as they took it, imported mifdemeanors. 
If it had gone no further, that had been plainly ill, not only 
bccaufe it does not appear there was any charge of mifde- 
meanors, but likewife becaufe it is uncertain and gene- 
ral, viz. divers mifdemeanors, ISc. for the mifdemeanors 
ought to be fpccified, that the court here may judge, whe- 
ther they were mifdemeanors in his office or not. 

Then as to the fails after the viz. they are not fufficiently, 
fet forth. 

For as to the fact in relation to Langhrne^ that don’t ap- 
pear to relate to Mr. Baineses office of clerk of the peace, as 
it is fet out in the order. For l. it is not faid to be done 
colore officii. In Hutt. 70. Luidleyh cafe, in an information 
againft the iinder-flieriff of Tork^ for taking i/. lor. for 
making a warrant on a capias ad fatisfaciendum^ it was held 
not enough to fay, he colore officii did it, but it ought to be 
fhcwrij to whom the capias ad fatisfaciendum was di railed. 

2. It don’t appeared the Zs. and 6 d, was too much, or 
more than was his due. 

3. It don’t appear, the fubpoena was to fummon witnefles 
to the feffions of the peace of Wejirmrland^ or that Mr. 
Baines made the Jubpoena as clerk of the peace of TVeJlmorland 

4. ’Tis faid Mr. Baines compelled Langhorne to pay and 
fxpend 8 s. and 6 d. but ’tis not faid to whom Mr. Lang- 

borne 
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home paid the 6 ei. nor that Mr. Baines received it; R*<»na 
but it fhould be fo exprefsly averred, and that Seines ex- bainei. 
torfive received it. 

Then as to the h£t in relation to Scotty it is laid as ill : 

1. It is not faid, Boines colore officii^ or extorfivi exatfted 
of Scotty 

2. It is not faid for what he forced Scoft to pay the gs, 

3. It is not faid to whom Scott paid them. 

4. It don’t appear but that gs. were due from Scott more 
than his fees, and therefore it fhould have been faid, Baines 
foracd Scott to pay gs. pro feodis^ et ultra feoda. 

And therefore for thefe reafons the counfel for Mr. Baines 
infifted on it, that this order was ill, and ought to be 
quafhed. 

E contra it was ars;ued for the queen, that the order was 
good, and ought to be confirmed, and it was infifted on by 
the queen’s counfel, that this ftatute of i IV. £5? M, fejjl i* 
c. 21. does not make this office of clerk of the peace a free- 
hold by exprefs words, but only by confequence of law ; and 
though it is a freehold, yet that ftatute, which has made it 
fo, has fubjeilcd it to the jufticcs, and therefore this officer 
muft take his office with the charge. 

1. Objed. They argued, that there fa) is not the fame {a) Vide Dougl. 
certainty requifite in an order made by jufticcs of the peace, 

as in an indi(Sfment. Ini Ventr. 37. King v. Nelfon^ 
a motion was made to quafh an order lor keeping a baftard 3 T. R. 49^. 
child, becaufe it was faid to be made ad fejjionem in comitatu 
p^aedidio^ and did not fay, tentam pro comitatu praedUlo. Sed 
non allocatur ; for fays the book, fuch ftriflnefs is not re- 
quired in an order, 

2. Objctft. That this order wasfubftantially good, though, 
perhaps it might have been exprefled more fully ; for it 
does appear upon thp whole order, that the ftatute has been 
purfued in removing Mr. Baines : it appears, there was a 
charge sfgainft him in writing, that he had notice, and was 
heard by his counfel, what he had to fay ; that the fa6ls 
charge on him were mifdemeanors in his office, for the viz,* 
incorporates the fubfequent particular fa<fts with the general 
words before, and makes it altogether a good charge for 
mifdemeanors in his office, being explanatory of the gene- 
ral words precedent \ and upon this head feveral qafes were 
•ited, to prove that it was the proper office of a vi%, to ex- 
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Ksoika plain ; nay, that an (^) averment under a viz, is fufficient 
Bain *8* ofitfelf; atul for that i Siiund, i 6 g. Siinfterv. Andrews 

cited, where in debt on an obligation, dated Feb, 8. 

8^* 1 9 Car, 2. the condition was to perform an award to be 

1719. D.^acc. niade on or before the 16th of March next following ; the 
Sir. 233. defendant pleaded no award made; the plaintiff rf*plied, 
that the arbitrators after making the bond and before the 
exhibiting the bill of the plaintiff, viz. the faid i6th -of 
March^ made that award, and then afiigns a breach, ^5V* 
the defendant demurred; and ^twas adjudged, that this 
averment, that the award was made on the 16th of March 
under the viz. was fufficient* Befides they urged farther, 
that if the viz. was not in this cafe took to be explanatory, 
the order would be nonfenfe, bccaufe it began after the vizi 
with the word, That, fcfr. 


Weft’s Free. 
Indiftments, 
fee. 97. 130. 


^ 3. Objeft. They further faid, that an indiftment good to 
a common intent is well, Co. Lit. 303. much more in the 
cafe of an order ; and they cited i Sid. 91. The King 
V. Cover^ as a ftrong cafe for them* In an indidiment 
againft the bailiff of a hundred for extortion, fcilicet^ that 
colore officii he took 50!. held good after a verdift, though 
ill on a demurrer. And Sir Thomas Powys cited 2 Brownh 
151. Dr. Manningh cafe, if particular fails arc charged in 
a bill in the ftar chamber, and afterwards there are general 
words, as for extortion, oppreffion, and other offences ; if 
the particular fails included within the general words, and 
they (hall aggravate, and the court will give a higher fen-* 
tence for them* 


4. Objeil. ’Twas further infifled, that let the reft of 
the order be as it will, yet the judgment was full, and fuf- 
ficient; for therein the juftices hav? exprefsly adjudged 
Baines guilty of mifdemeanors in his office ; that this clerk 
of the peace was the juftices own officer, and therefore they 
had a greater power over him, and the juftices being a 
court of record, great regard was to be had to their pro- 
ceedings, and ’twas not to be fuppofed they would act ir- 
regularly* 


To thefe objeiftions it was anfwcred by the counfel of 
Mr. Baines^ particularly. 

{^) Vide the pre- And as to the firft they faid, that (i) as much certainty 

ceding page, and was required in orders as in indictments, as to matters of 
fubftance, and fo was the conftant experience ; but the 
m margin, abfolutely neceflary, and therefore in 

convictions for deer-ftealing it was not neceflary to have 
vi et armisy contra pacemy ©f* and fo was it adjudged T. 
12 Will. 3. R. the King v. Chandler and Speed, {ante 
545» 581O and thwefore the words reported in i Fmt 37. 

that 
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that fuch ftridtnefs is not neceflary in an order, muft be R*cina 
underftood according to the fubjea matter of the queftion, 
which was about the caption ; but that book nor no other 
fays, there need not be the fame ftridtnefs as to matters of 
fubftance. Befides Mr. Ventrh at that time was a very 
young reporter, and might miftake, as plainly he did in 
what he makes the court fay, Ib. 59. in relation to keeping 
the baftard child. 

As to the fecond objeftion, they faid, that the charge 
mentioned in the order is not a good charge, becaufe it 
don’t appear the mifdemeanors therein mentioned were 
mifdemeanors in his office ; that the vt%. in this cafe can’t 
incorporate the fubfequent fails with the charge, nor be 
explanatory, beci?ufe here the matter alleged before \hcviz. 
is nothing but a told by the jiiftices of what their 

judgment and apprehenfion was, that this was a charge in 
writing of mifdemeanors of Mr. Baines in his office, then 
comes the viz. which is to (hew the court, how the charge 
was of mifdemeanors in his office, and is no more than if 
it had been, viz. |he charge was that Mr. Baines did fo and 
fo, which when fficwui don’t appear to be in execution of 
his office, and this that comes under the viz. is to be took 
to be the very charga^ and what went before only the in- 
ference and collection of the juftices, and therefore the cafe 
out of I Saund. 169. don’t warrant this order; for if the 
viz. muft be took as a fufficient averment of itfelf, as ’tis 
adjudged in that cafe, yet here what comes under the viz," 
is not laid to be in execution of his office, and therefore 
not a good charge. Befides in that cafe, as reported in 

1 Sid, 370. ’tis held but form, and that it had been ill on a 
fpecial demurrer. And ’twas further infifted on, that if 
the viz, was not took to be explanatory, yet the order 
would not be non-fenfe, though it began with, That, tffr, 
becaufe that muft be took to be the very fubftance of the 
charge. 

As to the third objeClion, ’twas anfwered, that that rule, 
that an indiitment is good to a common intent, muft be 
underftood where fubftance enough appears, but in this 
cafe there does not. As to the cafe in i Sid, 91, they faid, 
in I Keb, 357. ’tis reported, that the indiClment was, ^ 
colore officii et extorfive^ which is ftronger. But Pwif// juf- 
tice held that cafe not to be law, and as to the cafe in 

2 Brownl, ,151. ’twas faid, it was a ftar chamber cafe, but 
could not hold at common law ; for the conftant praftice 
was againft it, as well as the reafon of the thing. 

As to the fourth objcAion, ’twas faid, that the judgment 
did not make the order good, if ’twas otherwife ill, becaufe 
’twas a concliifion without premifles, and as for Mr. Baines 
being the officer of the juftices, that would make no al- 
teration, he ought to have jufticc done him, and as to mat- 
ter 
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ter of intendments' the court could not intend one way or 
other, but mu ft take it as the order was, and therefore the 
counfel for Mr. Baines concluded that the order ought to 
be quaihed. 

Afterwaids in this cafe the judges gave their opinions 
feriatim* Mr. juftice Powys and Mr. juftice G^w/rfheld the 
order good, for the fame reafons ufed by the counfel for the 
queen ; but chief juftice Holt and Mr. juftice P^m;^//helcl 
the order ill, for the reafons urged by Mr. Baines''^ counfcl, 
and were of opinion it fhould be quafhed* Whereupon the 
court being divided, the juftices agreed, the matter fhould 
be argued before all the judges of England at Serjeant^ s Inn^ 
and that judgment in the king’s bench fliould be given ac- 
cording to the majority of their opinions. Whereupon in 
T^rinity term 5. it was argued at Strjcanf s Inn in Chancery-^ 
lane by Mr. Attorney Northey tor the queen, and by 
Mr. Raymond for Air: Baines, And the julliccs of the 
king’s bench retaining their former opinions, fix of the juf- 
tices of the common pleas, and the barons of the exche- 
quer, viz. chief baron IVard^ juftice Blencowc., juftice 
Tracy.^ baron Bury^ baron Price^^ and juftice Z)^»rw<?r, were 
of opinion the order was ill, for the abovefaiJ reafons, and 
ought to be quafhed ; the chief juftice and baron Smith held 
the order good. And afterwards in the fame Trinity term 
the order was quafhed by the court of king’s bench. 

Smith verf. Gould. 

S. C. Salk. 666. pi. U 

I N an action of trover for a neg 7 ^o^ and fevefal goodsy 
the defendant let judgment go by default and the writ 
of inquiry of damages was executed before the lord chief 
juftice tiolt^X Guildhall \n London, Upon which the jury 
gave feveral damages, as to the goods, and the negro ; and 
amotion as to the negro was made in arreft of judgment, 
that trover could not lie for it, becaufe one could not haVe 
fuch a property in another as to maintain this action, 
Mr. Salkeld for the plaintiff argued, that a negro was a 
chattl^ by the law of the plantations, and therefore trover 
would lie for him ; that by the Levitical law the maffer had 
power to kill his flave, and in Exodus xx. ver, 21. it is 
laid, he is but the mailer’s money j that if a lord con- 
fines his villain, this court cannot fet him at liberty: 
Flu, Tillain 5. and he relied on the cafe of EyjtUs and 
Pennyy 2 Lev. 201. 3 Keh. 785 as in l)oint, where it 
was held, trover would lie for negroes. Sed non allocatur 
For per totam curiam this a6lion does not lie for a negro^ 
no more than for anv other man ; for the common law 
takes no notice of negroes being different from other 
men. By the common law no nun can have a property 

ill 
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ill another^ bi(t^ in fpedal cafwj ?i iri a villain, bat tveti m 
Mnti not to Irrilhiin: fo in captives took iil ^var^ bvt'tlic 
taker cannot kill them, bvt jm^iy fell them to ranibm them : 
there is no fuch thin«: as a flaVe by the law 'W Englanch 
And if a nnin’s ferrlnt is took from him, the mafter cannot 
niaini.’iin an adlion for taking him, iinlefs it is l^t'd j'W 
I'ruiiium aniifit. If A lakes B, a Frenchmn captive in war^ 
ji. (a) cannot miiintain an aftion, quare o’.ph ihpHvwn i'u) Vide Reg, 
jnjffn Gallicnnu And the court denied the bpinion in ^*3 ^ 

cafe of Lutis and Penvy^ and therefore judgment was given ^ ^ 

for the plaint: ff, for all but the negro^ and as to the damages 
for him, quod querem nil capiat per hillartu 

Regina verf. Truebddy. 

rir^(^ a mandamus (llre< 9 ed to the mayor, of the bo- ■»'y;c.'T fuAcIcni 
It rough of . Ltjlwiib^el in Curmvalli to rcfloic Fruehody ground to dit- 
to the office of a capital burgefs of that borouoh, they tranemfea 
turned the conftitution of the boi'f>ugh,- anti the eleilion th.^t i:> ^ 

, Truebody^ i£i\ but they ffiew further, that Tr2/6'Wy left the airog^.-tlurfdt 
boro*iigii, and lived out of it for fevcral years, and iiegledi-- tjii; horot>gb. 

61 attendance at the public aflemblies, '<Ac, and therefore ^ 

they removed him fro»Ti his place -of capital burgefs. »Sir sA: vide Ooui:!/ 

yohn HaivliS tor Tniehody took an exception to the return, 

that («?) it did not appc*:ir that Truchedy had any notice or ^ 

fummons to attend,' and Ihew caufc, why he ffiiould not be B. r. t. 25 

removed ; \7hich was contrary to natural jiiTci^cc, that a man '?• 

fliould be disfranchifed, without Qver being heard what he 

had to fay for himfelt. Sed non dlh'atur^ for p^T ctiriam^ if wiihovn iv 

a Capital burgefs (ptite leaves the boroughj and goes and re- rumuuji wi t.» 

fides altogether in another place, there is no need of him- 

moning him before he is removed j beCuife he lu.s abdi(*a(eJ ^ ^ 

the borough, audit is a fufficient ground for timidn;. hin\ 

but; otherwife if he Only left the boroirp;h' awhile f.*r his 

health’s fake, £^6 And "the return v/as leljudred a 

return; 
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Bucks, fl'. ^ EorgiUs Dunn qui tarn pro dotfiind regiha nunc jv.| 

quam pro feipfi in hac parte fequitur^ queritur d\! r 

yofepho Hifichdy in ciijiodia marrjehalii marefchalciae dichte do 
minae reginae coratri ipfa regina vxijfsnteydeqdacit'o quod recUai of'wocd -liiV 
dit:ias dominae reginae ei euiern Qsorgio^ qui tam Stfe,* viginti ^woofRn ^ 
quatuor libraSy quas dUlae donilnat reginae ei e^dem Georgioy qui " 

of wood only tbo’ it has a fliank n t made of wood, S C,, SaiR. Crr. acc. ante 71 a. If a 
ftatute reciting the inconvcificncies wh.ch arife from making wearing particular buttons, 
jmpofes a penalty upon any one who UvhU maKe fell, them on,a perfott who makcs or iciit 
them only h liable lo the penalty, tho' he does not f«l them om 

y «1, lir M m ' ^fity 
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iamj i5f a debet et injufte detimt ; pro eo videlicet^ quod praedic-- 
ius yofephus poji decimumdiem Fe^^uarVt anno Domini millefimo 
fexcentefmo mnagefimo o5lavo^ fcilieet fexto die yunii anno re»ni 
didae domina^t^ reginae iunc tertioy infra hoc ^egnum An/Jiae^ 
videlicet apui Stony Stratford in comitatu Bucks praedLtlo^ fieri 
caufavit et v$ndidit duodecimduodenas^Anglice doze fihul> trum 

Anglice buttons, de lignotantiin^ et molinltarum^Anglice turned, 
in vnitiJtione aliarum fibularurn^ contra formant fiatuti in hujufi 
modi cafu inde nuper editi et provifi \ per quod idem yofephus 
juxia formant fiatuti in hajujmodi t aft inJe editi ctprovifi foris- 
fecit diSiae dominae reginae^ et eidem (jeorgio^ qui 
quadraginia folidos pro qualihct duodena indc^ in toto attingentss 
ad praediSlas virinii quatuor libras y et fuper inde aidio od revit 
di^iae dominae reginaCy et eidem Georgioy qui tarn l3c. ad r, . ^ 
gendum et habendum de prodiSlo y^fepho eafdetn viginti quu'j'/.r 
libras ; pracdl^us tamsn yofephusy licet faepius requifituSy *)> - 

diS^tas viginti quatuor librasyfeu aliquem inde dsnariuniy dt tae 
dominae reginaey et eidem Georgioy qui tarn iSc. feu cot u?n 
alteri nondum folvity fed Hlas diSIae dominae reginaCy et eidem 
Georg 10 qui tanty ^c,folvcre omnino contradixity et aduuc con^ 
tradicit, unde eidem Georgius^ qui tam pro dtdla domlna regina 
quam pro feipfo in bac parte fequiiury dicity quod ipfe deteriora^ 
tus efiy et damnum habetad valentiam iriginta libra runty et inde 
producit fediamy i^c. Upon nil delct pleaded, ’the caufc 
came to be tried before the lord chief baron Ward in Bucksy 
and the jury found a fpecial verddt, viz, that the dcfcnd- 
ant,theday and year in the declaration, caufedto be made 
and fold twelve dozens, as is fet forth in the declaration ; 
and that thofe buttons were made of wood only; except the 
flianks of the faid buttons, which were ma%ie of brafs .* and 
then they found farther, that there are fcveral buttons made 
of wood only, but whether the buttons fo made and fold 
arc, and ought in law to be adjudged, buttons fnade and 
fold contrary to the ftatute, < the jury don’t know, but pray 
the advice of the court: if the court fhould be of opinion 
that they are, then they find the defendant owes the queen 
and the plaintiff, qui tamy the faid twenty-four pounds, 
if not then they find the defendant owes not the queen 
and the plaifitifF, qui tam^ any thing. This aftion is 
grounded on 10 IV, 3 . c, 2 . And it was argued by Mr. 
ierjeant Weldy and Mr. Eyre for the defendant, that this fail 
found in the fpecial verdiil is not within the ftatute: be- 
caufe, Firft, they faid the fliank was part of the button, 
and therefore, that being made of brafs, it was qot a but- 
ton 6 f wood only : Secondly, that the preamble of the 
ftatute recited the mifchiefto be from Ifialting and wear- 
i/jg, and the 'preamble explains the enaiting part, fo 
that or fliould be conftrued andy the words being, that 
no perfon fliould make, fell, or fet on, in the disjuniiivc ; 
'but the conftruifion in order to comply wuth the pream- 
ble, and to prevent the mifehief therein recited, muft be, 
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that no perfon fhould fell, and fet on, and if fo, 

then the defendant has not iBcurred thep?naIcvof thisfta- 
tute, becaufe the declaration only charges nim, that he 
caufed to be made and fold, hut not that he caufed to be fet 
on. But the court were clear of,opinion in both points for 
the plaintiff. For as to the fhank, it is no effential part of 
the button, for buttons of filk and hair are made without 
lhanks, and fo was it adjudged. HiL 3. B. R. The 

King V. Robert [ante 712.] As to the fecond, the words 
arc plain in the disjunftive, and either making, falling, or 
fetting on fuch buttons, are offences 'within this ftarute ; 
'and the parliament could never mean them in the copula- 
tive, becaule they who make and fell the buttons, very 
rarely, or never, are the perfons that fet them on, or caufe 
them to be fet on the cloaths. And judgment was given 
for the plaintiff, April 26, X705. Pafeh. 6 AnniC^ Mr.fcr-* 
jeant Chejhyre and Mr, Raymond for the plaintiff. 
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T H E judges all met at Serjeants Inn in Chancery^ 
Lane this term, to confider of the a£l of parliament 
Ot laft fciTions, e^Ann.c. 17. intituled. An aft to prevent 
frauds frequently committed by bankrupts j and upon con- 
fideration thereof, they all unanimoufly came to ihcfc 
refolutions following: 

I. That the commilEoncrs of bankrupts have no authori- 
ty to proceed upon that ftatute, unlefs the perfon did become 
a bankrupt after the 24th day of June 170D, although 
fuch perfon had committed an aft of bankruptcy before the 
24th of Juney if mocommiflion wasiflUed out thereupon be- 
fore the l oth of March before. 

2. That the comraiflioners ought to certify, that fuch 
perfon became a bankrupt after the faid 24th day of June. 

3. That upon references of commiffioners certificates 
upon that ftatate to the judges, they will examine into, and 
take notice of the time of the aft of bankruptcy committed, 
if complaint is made thereof by the bankrupt's creditors, 
otherwife not. 

4. That if the commiflSoners certify a faft that is falfe, 
the whole certificate will be void. 

5. That upon references of the certificates of the com-* 
milTioncrs to the judges, witneffes lhall be exafnined upon 
oath, to fatisfy the judges as to the fafts or elfc copies 
may be prodinced of affidavits took before mafters in chan- 
cery, ordinary or extraordinary, and filed in chancery. 


That 
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6. That the allowance or difallowance of the certificate 
by the judges ought to be filed, as js the allowance by the 
lord keeper, 

7. In cafe the cornmlflion of banknipts fell by the death 
of the commifiioners, and was renewed and purfued with- 
out intermiflion or lofs of time, the fccond comniifiion flball 
be as the firft was, and the bankrupt fiiall have the fame be- 
nefit by if. 

8. In cafe a commifflon is fuperfeded, yet it may be 
renewed by proadtndo^ without any damage to the bankrupts 



Hilary Term 

5 Annae rcg’aae, B. R. 1706. 


Colebeck verf Peck, 


T he plaintiff fued agamfl: the deft n.I -"t, 

as executor to J. S. on a judgment obtained i / 
Ann. B. R. him againft the teftator : the defendant pleaded in abate- 
went, that the teftator died before judgment, {jTc. The 
SLirftwaver"* replied and fet out the ftatutc of 17 Car, t. c. 8, 

dia againft him that the teftator died after a verdid obtained againft 

and befipre the him, and after the day of niji prius,, and before the day 
**l!i;ntiff*nw ^ ’The defendant demurred, and Mr. Whitaker in- 

wtternpj^dg- ftftcd that the plaintiff ought to have fuedafpecial Jeirt 
went in the faciai,^ and not a general one: for now the writ fuppofes a 
w'redhre *'vide againft the teftator in his life-time, and the repli* 

7l7v. * cation Ihews it was entered after his death, though well 

»Keb. 549 . , entered by virtue of the faid ftatyte. But the 

writ is good, and could not be otherwife ; for had it been 
fecias* thereon wlsuld have been a variance, the judgment 

agsinft hL per- being entered generally ; and a refpondtat ulterius was award,, 
fonal rep'efen- ed. V Raymond 210, \ Mod, b. Burnett V, Holden, 

tativemay recite 
^he judj^ment as 
if it had been 
entered in hi^ 

life time. Ojifcn vcfj, THc Inhabitants of Barking, 

of tl'.e hamlets of Donnefden and Needham 
in the faid parifh. 

A farmer is not T T P 0 N quafhing of feveral orders made relating to the 
taxable to the poor’s rates, the matter in difference was referred 

jwr’8 rate for by the king’s bench to the determination of theiord ?:hief 
26 Vin'^iie^* juftice Holtt who having heard all the parties, and they 
pi. 67. ’ * not feerning fatisfled with his opinion, they fignified their 

A trarlefman is. confent in writing to fubmit this queftion to^the opinion 
6i?*'qu^fde judges of the king’s bench, viz, whether a 

aceVibVin. farmer for his ftock fttall not be chargeable and taxable 
42 b. pi 8 * 

pembs epnt. Bm* a?90, Cpwp. 326, vide 


to 
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to the poor’s rates, as well as a tradcfman for his ftock in RieiwA 
trade. And November 22 laft paft, Pmelly Powys^ and barkjng. 
Gould jufticcs, were of opinion, that a farmer for his ftcck 
not taxable, contrary to the opinion of Holt chief juf- 
ticc. Vv'hercupon the following rule of court was made this 
term, viz. Suff. ff. Regina verf. inhahitantes parochiae de 
Batkin^ et himiet. de Needhafn^ ei hamlet, de Donnejdon^ in 
parochia prdediola. Super matiira deliberatione per curiam hie 
hahita^ confideraiwn ejl per curiam hic^ quodjirmartus^ AngUce 
a tarmer, non erit onerahilis et taxahilis ad ratas pauperum pro 
peculiis^ AngUce flock : et quod artifex^ AngUce a tradefman, 
ejl onerahilis et iaxabilis pro pefuUisj AngUce flock j in arte^ 

AngUce trade. 



Eafter Term 

6 Aiinic reginse, B. R. lyoj*. 


, Powell verj. Beresford. , 

C 2 Eej* Abr. WUf. A. pi. 5. ift rd p, 761. 


tfs man wr if nn ppptal to delegates from a fentence of the p re-- 
^ paperinporr roRntivc Court, ijie cafi v/ns this. John Beresford 

wjijnnd ttB.t- naving hdd a long rxquaintance wuli Mrs. Foivrlf af- 
nicnr maJf for tcrv/aids married the rtfpondent; but haviiig 500/. of 
f<\u Cl niortaliry, Pcf'iue IN in his hands, on the 7111 (;f December 1704', 

ai Vt( feUtfit ninde a will or tcftamenU’ry fcheciule, all of his own hand- 
iTiore at larfce, writing as follows : In the name of God, Amen. 1 John 
and dfJivtrs it to Brresfovd oi the hmer Temple^ ; do make this my lalt will 
U ihuneqt for fear of mortality, till I cap fettle it more 
in, and after- at large : 1 do give and bequeath thp fum of lOOoL unto 
wards dechres Dorothy Powcll-^ to be paid by my executor, adminillrator, 
^ payment thereof 1 do not charge all the real and 
fecuriry Vor file perfonal cftate which 1 have in the world, I being very de- 
fnm, wliscti f rous to make a provifion for the faid i). Poivelf for feveral 
provLs to hrthr ^ood reafcHS inducing mp thereunto. In witnefs whereof 
I have hereto fet my hapd this prefent 7th day of December. 
cauio’tlm 1704. John Beresford \ and delivered the fame to 

he did it !'or Rir the faid Dorothy PowelL And about a fortnight before hi.s 
death, which happened in 1704. Mr, Beresfo^'d did 

declare he had left with Mrs, Powell an unqueftionabie fe- 
ciirity for loop/, charged upon his real and perfonal eftate; 
and that lie had done the fame for fear ox mortality, till fuch 
time as he could make a full and compleat will, which he 
declared he would do, fo fcon as his wife was brought to 
hjs wife IS lying. to fec if it Were male or female. He died fuJldenly 
^ P^'hruary 1704. leaving his wife the appellant, then lying- 
Will, fudi paper ih of a daughter. The widow afterwards came to take 
adminiftration to her hufband^ and a caveat being entred by. 
Mrs. Powellj flie appeared, and pleaded this whll or fehe- 
dulc teftamentary, and proved by four witnefles what is al- 
leged before. She was alfo examined on intcrrogato’'ies on 
the prayer of the refpondent, on which fhe depofeJ^ that 
Ihe was married to Mr. Beresford 18 July 1700, at his 
chambers m the Inner Temple^ by Robert Harfnet clerk, 
fmee deceafeci. [But the marriage was not infilled on, 
Harfnet being dead.] 

His 


oi moit.-itry t,1J 
he coul^l m.ike 
n coiTsplcat will, 
which he rn .Tit 
to do when hii} 
v.ifr fhoiild he 
hroni^fT to btd, 
and dies v/h lie 


ihall he con- 
sidered as h’S 
wdl. Vide 
2 Vtrn. C47, 
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hand was proved by three witnefles, who fwore they 
}:nevv his hand, and believed it to be all his hand, A deed 
was proved to be executed by him, to which his name was 
nibfciibcd, by witnehbs that faw him fubferibe his name 
tiis ii-'to. And four fenior proftors were fworn to examine 
.and compare the letters and characters, Jo* Beresford^ wrote 
to fueh (leed.^ and ihc characters and letter??, y<}hn Beresfordy 
iii!)fcribed to the will, and to report their judgment to the 
court upon their oaths, vvho returned they found they were 
one and the fame hand-v»Titing of John Beresford the tef- 
lator. 

The caufe coming to be heard before the judge of the 
prerogative, Sir Richard Raines^ he gave fcntcnce againft 
the will, and pronounced, that John Beresford died ihteftate 
without any will at all by him made. And on this appeal 
being heard before the delegates, among whom were lord 
chief juftice Holt^ baron Price^ and judge Dormer^ the fen-r 
tence was reverfed, and they pronounced for the will, 
R, Raymond counfel for the appellant. 

Regina verf. Ipfwich corporation, 

S. C. Salk. 448. 

A Peremptory mandamus being granted by the king’s 
bench to reftore ferjeant fVhita^re to the office of 
recorder of Ipfivichy HU. 4 Annacy returnable the firft day 
of this term \ the corporation returned, that they had re- 
ftored him according to the command of the writ; And 
no motion to file the return, it was oppofed, on fuggeftiori 
that the writ was not elFeclually obeyed j *'for at the fame 
time they reftored him, they made an order to fummon him, 
to fhew caufe why he fbould not be again difeharged, which 
fiimmons was ferved on him. And on the 15th of May 
1707. on hearing oounfcl of both fides, the fadt appeared 
to be, that a great court, which is an aflembly of the whole 
corporation, was called 22 April 1 707. where it was or- 
denid Ik? fhould be reftored, and he was reftored. And they 
made another order after at the fame court, that he fhould 
be ferved with a fummons, to fhew caufe on the 7th of 
Majy why he fluould not be difplaced for mifdemeanors 
committed by him, fpecifying what, part of which or rnoft 
were the fiime as in the former return. The 7th of May 
he fent arf anfwcr in writing to" the mifdemeanors charged 
on him, which was voted infufficient, and they difplaced 
him again. And the return to the peremptory mandamus 
was allowed to be filed, and held, the writ was well obeyed. 
R. Raymond counfcl for Mr, Thompfony who oppofed fer- 
jeant Whitake}\ 


Powell 

Bekeipoeb. 
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On an mforma- 
tion m r.ct, 
an infant de- 
fendant may ap- 
peal byattornty. 


Infr. Micb. 

5 Annae. B*. R. 
Rot. 227, 

No objcdllon can 
be taken in a 
cauff in which 
thf defendant 
was an infant on 
account of the 
entry of an 
amerciament 
upon him in the 
judgment if 
there was a ver- 
in the caufe. 


' Regina verf. Tanner et glios. 

I N an infornnation for a riot, the defendant pleaded not 
guilty, and the caufe being carried down to Hertford 
affixes in Lent 1606-7. verdift for the queen. And motion 
was made to fet afide the verdift, Firft, becaufe the de- 
fendant gave no authority to the attorney to appear before 
him. Secondly, becaufe he was an infatit under eighteen, 
aud ought to have appeared by guardian ; and on reference 
to the matter, it appeared there was an authority to^ead ; 
and as to the' fecond, the courfe of the crown offi(?i!i as for 
infants in riots, csV. to appear by attorney. And fo it was 
ruled, and the court refufed to fet afide the verdidl. i?. wRay- 
mond for the queen. 

Wilkinfon verf. Tircman.' 

E rror of a judgment given in the common pleas 
in &o\vcx\Intr. HU. 4 Annae C. B. Rot. 529.] brought 
by EUzaheth Ttreman againft John Wilkinfon an in&nt, who 
appeared by his guardian. The tenant , pleaded, Nt ungues 
je'ifu que dmer. On iflue joined a verdift at Tork affizes w 4 s 
given for the demandant; that the hulband was feifed, lAc. and 
further, that he died the it^July 1703. feifed in fee, and 
that the tenements were worth 40/. 151. per annum ultra 
reprifas^ and they aflefs damages beyond the faid value, and 
befides cotts 2d. and for cotts 40X. And judgment was 
given for the demandant, to recover her feifin of the third 
part of the tenements, (Ae. to hold in feveralty by metes 
and bounds, and the value of the third part from the time 
of her hufband's death, which value amounted to 38/. 6x. 
and the damages given by the jury 40x. and 2d. and 
21/. 8x. lod. co&s de incrementOy wdiich value and damages 
attained j» tetfl to6r/. 15;. Ef praedilivs Johannes Wilkin-, 
fon in mifericordia, Wc. The defendant by his guardian, 
being then an infant, affigned the general error. And the 
error infifted on was in the judgment, that it appeared the 
defendant was an infant, and yet was amerced. But judgment 
was affirmed May 20, 1707. the court being all of 

opinion, that this was qided by theftatuteof 16 17 Car. 2. 

t. 8. R. Raymond coupfel for the demandant in the king’s 
bench. Vide Cro. Car. 410. I Rj)l. 758. pi. 4, Smith v. 
Smith. Co. Lit. 127. a. 5 Co, 49. Mar 394. pi, 511. 
Vaughan' % cafe, ” 
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Degrayc verf. Hedges. 

U PON hearing counfel, who came to fliew caufe ac- 
coriling to a former rule made in Hilary term laft, 
why a prohibition fliould not be granted to ftay a fuit in the 
court of admiralty, upon a ftipulation entered into there 
by the plaintiff : the cafe appeared to be, that there were 
eiglit owners of the (hip called the Upton Galley^ fix of 
whom were dcfirous that the ftiip, then lying in the river 
of ^amesy (hould be fent on a voyage to, the other 
twQ'oppofed it ; thereupon the fix libelled in the admiralty 
againft the others in order to obtain a decree of that court, 
that the (hip (hould make her voyage accordingly ; which 
was decreed accordingly ; and that the fix (hould enter into 
a ftipulation to the other two, for the fafe return of the (hip. 
The ftipulation was entered into, and the (hip failed, and 
was loft on the voyage; the two, vi%, Gramei and Rigby^ 
fued the other fix, Degrave^ and five others, on this 
ftipulation in the admiralty. Degrave movtA for a prohibition 
to ftay this fuit, upon fugged ion of the ftatute of 13 jS!. 
r. 5. and 15 J?. 2. r. 3. and of the fads before alleged. 


Dr. Lane againft the prohibition infifted uponit, that 
this was a matter of the utmoft confequence to the admi- 
ralty ; that as the admiralty had exercifed a jurifdidion in 
fuch cafes for five hundred years pad, fo if a prohibition 
(hould go, that court would fignify nothing, becaufe moft 
of their proceedings are by taking fuch ftipulations ; that 
the fame objedions as are ufed in this cafe, would hold in 
the c.'iies of privateers, who all enter into an obligation, not 
to moleft the king’s fubje^s, nor to correfpond with his 
enemies, and their mips commonly before they grant 
them their commiflion lie in the Thamesy and yet proceed- 
ings on fuch fecurities have always been in the admiralty : 
and never doubted but they were good; argumenturny 
quod nimium probaty nihil probaU That at common law 
there could be no remedy on this reco^ifance or ftipula- 
tion ; that the intent of the ftatutes of Rich, 2. arc to rC'* 
drain contrafts of which the common law has a iurifdidion, 
which appears by the preamble, viz, that the admiralty had 
tncroached u^on the jurifdidion of the common law, 
SeldeA in bis'^Mare Qanfumy c, fays that Edward IIL 
fettled fhe admiralty, and reftored and reduced it, and re- 
eftaWilhed the laws of Okrony which were the 
by which the Romans governed themfelves as to maritime 
affairs. And that by the law of Oleron fuch proceedings, 
as in the prefent cafe, in the admiralty are allowed. Ser- 
jeant was <;ounfel for |hc plainti(F; but the exjurt 


If one of fcvcnil 
partowneisof a 
Ihip to a 
voyaj^e h'* can 
compclthetn to 
enter into a fti- 
pulation in the 
court of admi- 
ralty for her fafe 
return. R.acc. 
ante 213. and 
fee the books ■ 
there cited. 

If he can, 
Whether he can 
maintain a fuit 
in tht admiralty 
upon fuch ftipu^ 
iation. R. acc, 
ante 223. and 
fee the books 
there cited. 



1 296 Rafter Term 6 Arin^e regin*, 

being of opinion, that this point, was not fit to be de*- 
tertnined on a motion, flopped him, and (^) ordered the 
HMDCEB. to take a prohibition, and declare upon it, and 

then on the defendant's demurrer the point would come 
judicially before them, and would receive a more fo- 
lemn determination. But Holt chief juftice faid, that 
the court of admiralty might take ftipulations for bail, 
and that they might proceed upon them, and it was con- 
llantly allowed, though Co, 4 Inji, 135. is of another 
opinion, and yet fuch ftipulations are as much within 
the words of the ftatute of Rich, 2. as the recognifance 
in this cafe. But the queftion in this cafe is, if by 
the cuftom of England the admiralty has not fuch ajurif- 
diftion ; if it has, neither the ftatute, nor common law, 
will reft rain them. ' 

(a) It doe* not appear that this cafe ever came again before the court; and in t Bernard. 415. 
lord Raymond is made to fay, that he believed the parties who moved for the prohibition feeing 
the opinion of the court, did not propecd in it« 
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May ‘Oerf. Hodge. 

S. C. II Mod. 117. 

A Rule to {hew caufc, why a prohibition ihould not be 
granted^ to ftay a Ant commenced by Dionyfia 
Hodge^ the wife of U^iUlam ilodge^ and "John Hodge her lbn> 
before the archdcacoi% of Cormmll againfl the plainritF May^ 
for faying to 'John Hodge thefe words, vi%, Thou art a 
baltard and^a pepper queen baftard.” And on the mo- 
tion of Mr. Raymond this term, the rule w;iS difeharged. 
For as to the fon, no action at law lies for calling him a 
baftard, without fpecial damage ; and they are not bare 
words of heat'; and by the ecc]e;iaftical law a baftard can- 
not be a prieft, 3 Lev^ 119 . Fincent v, Aify<^ 2 RplL Ah. 
295. pL 2. Linw. p. 26. 2. As to the mother, it is adl- 
ing her whore, Car. 399. 2 Ro/L Ah. 296. pU 18. 
H'lh 6 IVtlh 3. B. R. 1694. Alorrel et uxor v. Kendall. 
The plaintiff libelled againft the defendant for calling the 
hufband cuckold, and prohibition was denied : though Iloit 
held then the befl: way was, for the wife to libel alone, but 
in fuch cafe if the hulband libelled alone, a prohibition fhould 
be granted, l Sid. 248. flfdie \. "Jacoh. 

O. 14. Id. £d. 


No artlon 
gencraHy Speak- 
ing for c;".l]!ng a 
man a battard^ 
Vide ante 379. 
Com, Action 
upon the cafe fo# 
defamation, D. 
ji. :d.Ed. VoL 
1. p. 180. 

Or for charging 
a woman v/ith 
whoicdom. R. 
acc. ar'te,.md fee 
the Caics there 
cifed. 

But a fuit may 
be intbtuted ii% 
the fpii'itual 
court for the firR 
of thefe caufes, 
or the fecond. 

R. acc. ante. 
508. 637. iioi. 
1*36, Sir. Si 3, 
Vide Coin, I’ro.. 
VoL 4. Jr. 
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Smith vejf. Bowen. 

Ifanappealis^ ^OTVEN iadi£led, tried, and convifttAiat the Old 
removed by ccr- Bailey of the murder of Wiltiam Smith ; but there being 
rcafon to apprehend Bowen might obtain her majefty^s 
raigncd on the pardon, an appeal was at the fame feffions of gaol*delivcry 
appeal returned, brought agaiiift Bowen by George Smithy brother and heir to 

Smithy in proper perfon, and was then and 
bmnght by an there arraigned. After tho^ arraignment whereof it appear*- 
infam in perfon, ing, that George 5 iw//A was but nx or feven years old, he 
tlic court cannot ^^5 admitted to profecute by guardian. Bowen prayed 
raignment admit time to plead to this appeal till next leflions, which vras 
him to profecute granted. After which he did procure her majefty*s pardol), 
it^guard^m and obtained a returnable the firft day of Eajier 

2^' ^ ' term laft, to' remove the appeal into the king's bench 5 at 

An infant cannot which day Bowen was brought up by a habeas corpus direfted 
profecute an ap- to the keeper of NewgaUy and the appeal was returned 
peaiinpcrfom certiorari \ Bowen was committed cujlodiae maref^ 

he,' ** * chain. And Mr. ferjeant Parker and Mr. JVhitakery coun« 

But he may by appellant, perceiving the miftake committed at 

gu.irdian. c. the Old Bailey^ moved, that the appellant ihight be ad- 
II Mod. 21 6. mitted to profecute by guardian before the appeal was ar*- 
If an appellant laigned j and thereupon the court were of opinion, that 
Teftton to bc'an arraigned upon the appeal returned on the 

infant, and tiic certiorariy which was done accordingly. Upon which at 
appeal was the prayer of the counfel for Bowen^ viz, Mr. Solicitor 
iir'ro^CT ^e^fon Eyre, Mr. Raymondy and Mr. Pengellyy time was 

the^court will ’ given to Bowen to plead till diem Mariis proxime poji menfem 
abate it ex officio. being ^5, 1709, at which day by advice of 

2i 6^ “ his counfel Bowen declared he would plead not guilty, the 
counfel knowing, that if they had pleaded in abatement the 

^eUee^is b^the* appeal in proper perfon by the .appellee, 

cuftody of\he whereas he being an infant it ought to be by prochein amy 
marffiaii, a bill Or guardian, the appellant would have confefled it, and fo 
of appeal »«ay be the appeal would havc been abated, and then they Would 
id^ainfthim/ arraigned him in cutiodia m*arefchalliy fSc, upon a 
s.c. XI Mod. new 
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new appeal; and by that means this miftake would have' Smith 

been of no fervice to the appellee. Wliereas the counfel boJicn. ' 

thought, by pleading not guilty to have tried the merits ; 
and if the defendant had been found guilty, and judgment 
had been given againft him^ upon a writ of error to have 
aHigned this for error in faft, and fo reverfeJ the judg- 
ment: before which time the year and day would be 
elapfed, and by that means Bowen freed from the danger of 
a new appeal. But the Court perceiving the intent of the 
appelice’s counfel, declared, that by iafpe6lion of the vide4i Am 
pcllani they faw he was an infant, and therefore the appeal ,4. Bro. Ap^al 
being brought by him in proper perfon was erroneous; and 75- an infant 
that therefore they would abate the appeal ex officio^ (bed *an*r 
give the appellant leave to file a new bill of appeal by a^d for h!s mm- 
guardian, tj^jpsrepn Bowen fliould be arraigned hylanter^ 
which was done accordingly: and thereupon this lollow- 
ing entry, perufed and approved by the lord chief juftice 
Holt^ was drawn up, and entered on the roll of the firft 
appeal, as of the firft day of the term. 

(et) Et modo ad hunc diem ^ jet licet diem Mercurii pr oxime poji {a) See a tranf- 
quindenam Pajehae^ ijh eodem terminos cor am domina regina 
apud Wejlmflna^erium venit "Johannes Botven in cujlodiaviceco’- 
mitts Middlejex in curiatn hie du£tus virtute brevis dit^faedomi^ 
nae reginae ae hahendo corpus eidem vicecomiti Middle fex dire^iy 
et injlanter committitur cujiodiae marefchallimarefchalciaediifae 
dominae reginae ibidem remanjurus quoufquey ■ -*' r. Et praedi^fus 
Georgius Smith frater et haeres praedi^ti Willielmi Smith fimili* 
ter venit hie in curia in propria perfona fua^ et fuperinde^ quia 
per inIpeSiioncm corporis didli Georgii Smith per curiam ditiae 
dominae reginae hk manifejle eipparet eidem curiae dilifae reginae 
hic^ quod praedUhts Georgius Smithy tempore exhibitioni^ prae-> 
di£tae hillae appelii verfus praefatum Johannem Boxverty utprae- 
fertur^ fuit^ et modo ejl^ infra aetatem viginti et unius anno- 
rum^ et quia praediStns Georgius JSmiih (ftc infra aetatem 
viginti et tinius annorum exifipis) profecuinsfuitpraedi^um biU 
lam appelii in propria perfona fua^ et non per guardianum vel 
cufiodeniy feu proximum -amicum fuum^ verfus praefatum Jo- 
hannem Bowen ; ideo conftderatum ejl per curiam didiae dominae 
reginae nunc hic^ quod praedidia billa appelii per praefatum 
Georgium Stnith ; j'c ut praefertur in propria perfona fua exhi^ 
bita caffetur^ et quod praediftus Georgius Smith nil capiat 
per billam fuam praediftam et quod praediftus Johannes Bowen 
eat inde fin^ die^ ' 

Note, that feveral of the year books fay, that if by in- 
ri>eaian it appears to die coyrt thef appellant is an infant, 
the parol Ihall demur to his full age. i j jfff, p, ir. Bk 
dipped 53. Mich. 22f Edw. 3 Cor one 30. Br, Appeal 116. 

45 3 - Eetfch. jy Ednv. 4. fir. Appeal 10$. 11 

Hen. 4. 14. fir. Apped 36. But 27 Heiu 8. ji. fir. ' 

Appeal 
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Appeal 2. and Cavertur iS enfant 2. is, that in the king^s 
bench an infapt brought an appeal of murder, and it wa9 
demanded of the jultices how he fhould ap*pear5 by guard- 
ian or proebeih amy? Fitz y times faid, by guardian j and 
the clerks faid, the precedents were fo. Portman jufticc^ 
one book, viz. Br* parol, demur t t. is, that the appealftall 
ilay till his full age^ But that is not law at this day, for 
the common praitiee is to the contrary, ^od nota fays* 
the book, that an infant fliall be anfwcred in an appeal 
brought by him, when he is within age, ann it fliall not 
fl-ay till his full age. t Ro, Abr, i88. D. Tr, 43 Etizi 
Slanning v. Pits : an appeal fued by an infant by guardian. 
And 2 Ro. Rep. 57. Onjlo'ufs cafe. 

3. B. R. Mr- Spencer Cowperh cafe. 

Then the counfel for Bowen infifted upon it, that he 
could not be arraigned upon a new bill of appeal, as in 
eujlodia marefchalliy and for that they relied on Cro. 
EUz. 605. and i. Ro. 581. Holland's cafe, where a mait 
brought an appeal by original writ againft four of Sir George 
Earmcrh forvants, and at the return of the writ they ap- 
peared at the bar, and then be would have declared againfl: 
them, being at the bar, as in cujiodia iMrefchalli^ ^c. (there 
being a fault in the writ,j and by the rule of the court he 
could not. For the appearance of the defendants does not 
make them in cuflodia marcfchalUy &c. unlefs there be a 
record made, quod commit tiiur marcjlhallo^ (sfc. or that they 
find bail : and there the appellant was cuHcd on the v/rity 
and nonfuited, and the defendants difeharged. 

But the court faid, the rcafon of that was, becaufc the 
defendants were not committed cujlodiae marefchalli ; but 
Bowen was, in this cafe^ and therefore a bill might be filed 
againft him as in cujiodia marefchalli. And the lord chief 
juftice //^//relied on the cafe of JFatts ?Lni\ Brainsy Cro. 
Eh%. 694, 778. as in point : where in appeal of murder 
directed to the warden of the cinque ports^ the writ was re- 
turned in the king^s bench, and filed, and the defendant 
brought to the bar, and becaufe the proceedings were voidy 
becaufe the writ fliould have been direQcd to the (herifF of 
Keni^ the appellee was committed to the Mdrjkalfeai and a 
bill was filed againft him of appeal for the murder, as in 
cujiodia marefchalliy and afterwards he was executed tbere- 
npon. 

The court being unanimous of this opinion, a new ap- 
peal was filed agamft Bowen^ as in cujiodia marefchalli^ 
and he auaigned immediately upon whit^ follows in 
hacc Verba^ 
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Smith verj. Bowen. , 

MiJdlefcx, fi,]^Emorandum qmd die MaM^roximc poft 
nienfsm Pafehae^ ifia eadiin^^crmwo^ co- 
mm domina regtna apud IVeJimonaJhriumy venit Georgius Smith 
de Eaji S7nith fields m parochla JanSfi Botolpbi extra Aid gate in^ 
comitatu Middlefex frater et haeres Williebni Smithy fratrisfiii 
nupcr defunSil 5 qui infra aetatem viginti et unius annorum 
exijiit^ per Thomatn Smith pair em et guar dianuin fuum per cu^ 
riam dominae rcginae. hie fpecialiter admijfum^ et protulit he m 
curia diEtae dominae reginae tunc ibidem^ quandam hillain fuam 
verfus yohannem Bowen in cujhdia marefchcilii-^ i^c, de morte 
praeditti JViUiclmi Smith quondam fratris praediSlt Georgii^ 
unde eum appellate et funt plegii de profequendoy fciliceU Ijaacus 
Miller de parochia fanSii Aftdreae Holhorn m comitatu AfuU 
dlefex faber ferrarius^ etyohannes Pickering de parochia fantli 
'Ectolphi extra Aldgate in comitatu praediSlo Jlannarlus, ^at 
qnidem billa fequiiur in haec verbuj fcilicct^ Middlefex^ (J% 
G corgi usi 
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lands In Kent 
arc prima facie 
to he prefumtd 
Cavelklnd. 

An inquifition 
port mortem is 
good evidence 
of any deed it 
find 4 4n haec 
verba. 


^^^ichaelmas Term 


8 Annee Regins, B. R. 1709. 


Burridge ve^. the Earl of Suffex, and others. 

IVednefday OCioher 2t, 

T ME plaintiff brought an aftion for lands in 
CJjeiJeley^ bV. in Kent^ upon the demife of Mrs. 
Leonard^ third daughter of Henry Leonard^ late bro- 
ther of the earl of Suffex^ On not guilty pleaded, the caufe 
this day came to be tried at the queen’s bench bar. And 
the lefTors, tffr. made a title to a moiety of the lands 
in queftion fzs the plaintiff had declared) asheii»sof the 
body of Richard lord Dacre^ under a fettlement made by 
him in king yames the Firft’s time, the lands being of tlie 
nature of Gavelkind \ to the other moiety whereof the earl 
of Sujfex was admitted by the plaintiff to be intitled. For 
Richard lord Dacre^ who made the fettlement, had iffue 
Francis lord Dacre^ and Francis lord Dacre had iflue the 
prefent earl of Suffexy Francisy and Henry the father of the 
iclTors, Ana Francis the brother of Henry was dead 
without iflue. And firft it |tes refolved by the whole 
court, that the lands lying in Kent {hould be prefumed prima 
facie to be of the nature of Gavelkind without farther proof, 
that being the general tenure of that county^ and that the 
proof muft lie upon the other fide to prove them difgavelled. 
Then the counfel produced an inquifition taken 
mortem of Richard lord Dacrty S Car, i. wherein the deed 
was found in haec verboy whereby the gcneraPtail was 
created, under which the leflbrs of the plaintiff claimed# 
And it was a deed, whereby Richard lord Dacre covenanted 
to ftand feifed to the ufe of himfelf for life, and tfterwards 
to the ufe of fuch wife as he fhould marry, ?ind after to 
Francis his eldeft fon and heir apparent (who was after- 
wards Francis lord Dacre^ grandfather of the leflbrs, &c.) 
and the heirs of his body. Richard lord Dacre did after- 
wards marry Dorothy^ to whom the eflate for life by a fub- 
ftquent deed was limited, and flie enjoyed it during her 
life> The original inquifition itfelf with the writ annexed 

to 



Mich. Term 8 Annas reginae*. 1293 

to It was produced, being brought from the chapeL Burrjpcj* 

And it was objeSed by Sir Edward Northey for the defend- 
ant, that it was not lufficient evidence to 
But it was refolved by the whole court, that io^as good evi- 
dence, and did prove the deed and intail, and confequently a 
title in the leffors of the plaintiff, taking the lands not to be 
difgavelled. But then the defendants gave evidence, that 
the lands were difgavelled, very clear evidence as to all but 
one farm of 30/, per annurn^ and as to that, though their 
evidence was defective, yet being left to the jury, they gave 
a verdiA for the whole for the defendants. Raymond one of 
the counfelTor the plaintiff* 

Booth verf. the Marquis of Lindfey and others, 


Monday^ OSloher 17 ^ 9 * 

T H E plaintiff brought an ejectment for lands in Lin*^ 

colnjhire^ on the demife of the countefs dowager of the thir^ 
Lindfey, On not guilty pleaded, the lellbr made title under part of certain 
a judgment in a writ of dower, brought by her for a third jnanors, the ,, 
part of the manor of Qrimejihorpe^ Southorpe^ and Edenham^ IhcriffTays^in 
in which fhe had judgment to recover the faid third part of return he has dc* 
the faid manors ; and thereupon a writ of feifm iffued, where- **vcred, (hall 
upon the fhcriff returned, that he had given her feifm of fakTn to^be pare 
the lands in queftion, as the third of the faid manors. Sir 6fthofcmanor«, 
^ho?na5 Powys and the other counfel infilled, that the plains 
tiff ought to prove the lands, in the return part of the faid 
manors i but by .the court, that fhall be prefumed, unlefs 
the defendant prove the contrary, becaule they will not in-* 
tend the Ihcriff has done wrong. And for the fame reafon 
they will intend the (hcriff has given feifin but of a third* 

Then the counfel for the defe.ndants offered to give in evi* 

deuce an old term for five hundred years, created by Robert And w contalria 

carl of Lindfey^ by his marriage fettlement made on the thiid part only, 

marriage with his firft lady (the leffor being his third wife) 

which was ftill fubfifting, and was now in the executor's of 

the late lord chief baron Mountague^ who was furviving 

truftec, the term being in truft for raifing portions for 

daughters of that marriage, which truft was not vet per- Bm if any of the 

formed, 6000/* being yet due to the countefs or Rivers^ mentioned 

who was daughter of that marriage* And they infifted, Jiot^pan S’the 

that it was enough in all ejectments for the defendants to manors, the ex- 

(hew the title out of the plaintiff, and therefore they faid, mention as to 

it was every day^s practice to give in evidence a prior mort- 

gage made to a ftranger, whereby the defendant in ejed- agSan ejeX 

roent defended his pofleffion \ for eje^ment beiito a poffeiTory <neo: for them. 

a£lion, the defendant’s polT^on was prima fme a title for H”* , 

* * /" IS brought under 

iower, the recovery vrilleflop thettimturi d^t.ho9^lam^md«rhimf^ominf^ftiM:'^^8OT^ 
MtfUndhigtenn, Vide Com. gSi. ^ 

N*- n * ' hioi. 
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Booth Him, if thc pJaintifF could not fliew a better, for {a^ he 
1 iNpsEv recover upon his o\^n ftrength, end not upon the clc- 

^ NtpsEv. weaknefs. And this was debated by the counfeJ 

(tfjR. acG. Burr. fidcHy and ftrongly urged by tlie counfel of tne dc- 

fendant. Whereupon the court unanimoidi}' rcfolvcd, that 
iinlcfs the defenditnts would derive ri title under that term, 
cr fhew they had a title prior to thc rccu\cry (^which they 
could not do) they were eilopped by the rcer very to give 
this term in evidence. For fnif, as to the iiVirquis of 
LirJ,f:y^ who was tenant in the writ of dovwr, they held, 
thai (t he would br«vc look advantage of this term, he 
fhould have pleaded it in thc common picas to thc writ of 
dower, rot in bar of the aclion, for it is no bar in dower, 
but in delay of tlie execution ; which he not doing, but 
pleading v,c unquss f/ilh que doxvej\ (f.o he canr*ot now give 
it in evidence, foi that would be in e/Fedi: to falnfy the re- 
covery j for the lady has recovered her dower as in polTef- 
fion, whereas had this term brer: pleaded, Ihe could have 
recovered it but in revcrfion ; fothal tne niarquis is eftopped 
to give it in evidence by the judgment. T'hcn the other de- 
fendants, being all his tenants, are eftopped llkewlfc claim- 
ing under him. But if they could airy Icafes prior to 
the recovery, then the court would give them leave fo far 
to faliify the recovery but being only tenants to the mar- 
quis, they were eftopped as w'eli as be. And Holt chief 
jufticefaid, that the defendants were not within the ilatute, 
which gives termors liberty to falfify recoveries* At com- 
mon law no termor could falfify a, recovery in a real aiftion ; 
then the ftatutc ot Olouc. 6 Ed, i, c, ii. gave termors re- 
medy where judgments were let go by default; then the 
ftatute of 21 ti. 8. c. 15, gave termors leave to falfify 
recoveries in any real .adiion in all cafes, but then fiich 
peifon muft fbew:.himfelf to be.a termor, or derive a title 
, under the term ; but thi^ tenant of thc land being a mere 

ftranger to the term, is not within the benefit of that fta- 
tute, fo as to give a term of a third perfon in evidence to 
falfify the recovery againft himfelf, or tbpfe under whom he 
claims, which is the prefent cafe. To which the other 
judges agreed, and refiifcd thc counfel of the defendant, 
though very importunate, to admit them to give evidence 
of that term of five hundred )?ears ; but offered to fign a 
bill of exceptions, which the counfel declining to offer, at- 
tempted to falfify the fheriff’s return of the writ of feifin, 
by proving, that the lands in thc return, or at leaft a great 
part of them, were not parcel of any of the three manors. 
Upon which Sir Simon Har court and ferjeant infifted, 

that the defendant was eftopped by the return of the flieriff, 

. and could not falfify in this gedment, but might bring an 
adion againft him, if it was made of lands not part of the 
three manors, and Sir SimOn Harcouri cited Br. Ex-^ 
toit 13, F, Execution 165* that if in dower, thc fheriff 

" give 
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piv'es feifin on the hahere facm ftifinam oi more than a moi - 
ry, the heir cannot cnicr, nor maintain anaiEre> but nmft 
'Jiiivea feire facias xo admeafure the lands in the., return. But, 
as to this, nil the court was clear in oj)inion, that for what- 
ever wai coir.priiifd in tlic return^ wliich was not part of 
the nuiuois in the judgment, the execution W'as a6fua!!y 
void, and nfiv:inr!r'.c;c ndght he look of it. in the ejectment. 
Whcreupeci the counlvl for the defendant attempted to 
prove the lands in the rerurn not parcel of the manors, but 
being vci v defici'cnt in their proof, a vcrdidl was given for 
the plaliitiir. llaymend coiinfe] with the plaintlC 


Booth 

LtNI)££Y. 


He nry Ludlow, Efq^ et al. verj. John Leniiard. 

^OS E P H Kiffn recovered a judgment in the king^s 
V bench againlt the defendant by w/Vy/zV/z in an aeftion on 
the cafe, and a v/rit pf inqiiifition being executed, final 
judgment was given againft the defendant for l68/. 
Whereupon the defendant brought a w^it of error return- 
able ii) the exchequer chamber, mTriaity term X704, which 
was ftill depending ; afterwards Kijpn became a bankrupt, 
and a commiflion being took out, the judgment was affigned 
to the plaintiffs, who as aiTignees of the commiffioners 
fued out two feire fcicicn\ in the king’s bench upon the judg- 
ment, in which upon two nichils returned, they obtained 
judgment and fued out a fieri facias thereupon, and took the 
defendant’s goods in execution. Upon w^hich Mr. Squib 
and Mr. Raymond^ moved, that the judgment in the feire 
facias might be fet afide as irregular, the writ of error be- 
ing {fill depending, and that the defendant might have re 
ftiiijtion. I'he matter being referred to the mafter, he 
reported the facl id fuprciy with this addition, that Kiffm 
died after the writ of error brought, and after in nullo eji 
erratum pleaded. And the court held fiift, that the writ of 
erroi^w^as not abated by the death of the defendaijj ixi error 
after in mdk eji errqtwn pleaded. So that the wm of error 
w^as Hill .depending. Secondly, xhviXfiire facias don’t lie on 
a judgment pending the wmk of error bi ought on that judg- 
menr^ but the w'rit of error pending is a g6od plea to the 
feire facias : fo that feire fftias was not regular ; but then 
the three judges, PcweJf Powys^ and Gou/d, {Plait chief 
jgftice being abfent) made a queftion, whether theyfhould 
fet the judgment on the feire facias afide on motion, and 
the execution fued out thereupon, or {hould drive the de- 
fendant to an audita querela : but on corrfideration they all 
held, the whole proceedings were ii regular, and fet them 
afide on motion. Mr. recorder and Mr. Souihoufe 
qounfel for the plaintiff. Vide 3 Lev. 312. 20 IL 6, 4. 
Cro. 7 <?c.\ 342 . 535. 2 Roll* Sr. 492. Stiks 159. 


The death of the 
defendant in er- 
ror after in nullo 
eft erratum 
pleaded does not 
abate the wiit 
of error. D. acc. 
I Vent. 34, ante 


A feire facias 
does not lie upon 
a judgment the 
execution of 
which is fuf- 
pended by a writ 
of errori R. acc, 
ante 439, 


And ’tisirrefulaj 
tol'ue one -ok 


If a feire facias 
is taken out 
upon fuch a 
judgmem,andaia 
award of exeeu'- 
tion obtained 
thereon upon 
two nihils, it 
fliall be fet aftde 
for in egularity 
on motion, R, 
acc. ante 439. .^ 
Vide Salk. 93, 
Sir. 1075. El. 
1183. 
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The Qjieen verf. Tooley et alios, 

S. C. Holt 4S45. and nfarjy verbatim with the arguments of the cownfel at 
Serj«ant's-fnn, ii Modv 242. 

A ftatute autho- A ^ indiiSlment was found againft the defendants for the 
rifirg: the dean, murder of one .* and upon not guilty pleaded, 

^tTrof found a Ipecial verdict.; that by a ftatute made the 

hear and piindh ^7 iV/z, for the good government of Wcfminjler^ it is 
incontincncics enafted, that for reformation of diforders in that city, the 
ac^dingtothc Jean, high fteward, or his deputy, or two capital burgeffes, 
In which the' and punifti inconiinencics, according to the 
conitabieofa cuftom of ]uQndm\ that by the cuftom of London any con*^. 

part may a£i ftable of any ward, parifti or precinft, may execute his 

whX! do« not the whole eity: that within the citv, boi. 

authorife a con- rough, and liberty of IVcjhyiinJier^ it has been ufed, that 
nableofa part of every pcrfon iluly appointed conftable of any pari fh within 
^tTw^rram' the liberties of the city, borough, and of IVeftminiJler^ 
from the dean, his office of conftable in and through the whole city and 
&c. of A. out of borough of Wcjlmlnifler and liberties thereof has executed, 
that part. execute; that the eighth of March^ 8 Amiae^ 

iffc, thr^e commiffioners duly appointed by virtue of the 
adl for recruiting the army, for putting the aft in execution, 
by virtue of that aft, made their warrant under tlicir hands 
and feals, direfted to the conftables of the parifti of St, 
Margaret* Wfjlminjier^ within the city of IVeJlmtnJicr^ 
thereby commanding the conftables, to make fcarch within 
the faid city and liberty, for perfons within the defeription of 
thdt aft i which warrant after that day was delivered to Samuel 
Bray one of the coriftables of the parilh of St, Margaref^ to 
be executed : that after that day Samuel Bray into the parifti of 
St, Paulas Covent Garden in xhfi city and liberty of WeJijmnJier 
to execute this warrant did come, and wms: that within the 
Aconftahl: can- parifti pf St, Paul's Covent Qarden there was and is a confta- 
yutteity belonging to that parifti : that Bray before fent to Jo, 

up any Dent to ^ft him to execute the warrant, that after the (aid 

Within his own eighth of Marchy betv/een eight and nine at night, at the 
juft g?ovm"d^'of parifti of St, Paul's Covent Gar deny the faid Samuel Bray 
fufpicion. ftaying to execute that warrant, one Jnne Dekins in the 
ftreet between the play-hcufe and the Rofe tavern he tbcu 
’Tisa fuflidcnt and there found, whom he fufpefted to be a diforderly per- 
proyocat.on to and and there as a difqrderly pcrfon took her into 
Tnim man- his cuftpdy, as conftable of the city and liberty of Wejlmm^ 
flaugbt?r only Jlery to Carry her to prifbn for her fefe cuftody : that Anne De^ 
that he is aflvft- had been before taken up by Bray as conftable, as a dif- 

ly dctaininTa” * Orderly pcrfon *, that at her being tfaken up by Bray the eighth 
third pcrfon iq of March file had not mifbehaved herfelf y that Bray had no 

prifor. acc. ante 

i 43. and ft t the books there cited, Sed vide IKprilcr > 38, 3^1 ^ to 3 Tho' the perfon detained 
is a ft ranger to the pcrfon killing. Sed vide Foftcr fupr^ And the perfon killing did ngt know 
the detention wak u nlawful. Sid vide iFbftcr ubi fopta. And the perfon detaining pretended t6 be 
aCting jis a ptacc officer. The ccurtg arc bpynd. to take ndtfoe ex officio of pphlic a€ls of pardot). 
Where an oft'ence of which a man U found guilty is pardoned, the court will order a fpecial entry 
to he made on the roll, that no juigment was given on account of the pardon. If a writ of ap- 
peal againft a perfon in fht cuftody of the fhfhff is delivered to the fherili’, he becomes immedi- 
ately in cuftedy upon ;hc appeal, ' ' ‘ 

warrant; 
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warrant to take or detain her: that after the taking of the ^**J^*'^ 

faid Anne Dekins^.tht prifoners then having her in tooley. 

CLiftody) in another place> called Covent Garden^ meet 
(they being all ftrangers to Anne .Dekim) drew their fwords, 
and aflaultcd Bray^ to refeue her from his cuftody : that 
JBray Ihewed his conftable’s ftafF, and declared he was 
about the queen’s buhiiefs, and intended the prifoners no 
harm ; whereupon they put up their fwords, and Bray 
carried the woman to the round-houfe : that the pri- 
foners a little after, the laid Anne Dekins being in th^ 
faid prifon in Covent Garden aforefaid, drew their fwords 
again, arid allaulted the faid Bray on account of the 
iinprifonment of the faid Anne Dekim^ and to get her 
difeharged: that Bray called fome perfons to his alfifiance, 
to keep her in cuftody, and to defend himfelf from the vio- 
lence of the prifoners: that Dent came to his affiftancej 
that while Dent was in the conftable’s afliftance, and before ' 
any ftroke, one of the prifoners gave Dent the mortal wound 
in the indictment mentioned, of which he died, as in the 
inditftment, isc. that the two others were aiding and alBft- 
ing him that gave the ftroke : but whether the defendants 
were guilty, or- 

This cafe was argued laft term by Mr* Raymond for the 
queen, and Mr. Rtngelly for the prifoners, he with Mr. 

Lutwyche being affigned by the t^urt to be counfel for them. 

Mr. Raymond for the queen faid, there were two points ia 
the cafe : firft, whether Bray was in the execution of his 
office, for if he were, then it is undoubtedly murder : fe- 
condly, fuppofe he was not, yet it will be murder, becaufe 
there was npt a fufficient provocation. And as to the firft 
point he cited 9 Co. 66. 4 Co. 265* Conftables may feize 
diforderly perfons, and were officers at common law. 

4 Injh 265. 10 Edw. 4. j8. a. 5 Hen. 7. 7. h. 22 Ed. 4. 

35. and not only diforderly perfons, but alfo fufpicious ' 
perfons, and it being found, that fbe was a fufpicious per- 
ion, Bray had an authority to feize her \ and that he may 
feize fufpicious perfons, he cited 5 Edw* 3. 14. LamL 
Iren. I2. and we muft rely upon thefe cafes, becaufe the 
fpecial verdid only finds to be a fiifpicious perfon. Ij^ 
will be objeded to me, tlm he being conftable of St* Mar^ 
garet% was out of his precinS, when be took her up iij 
St. Pauls Covent Garden^ To which be anfwered, that the 
ftatute of 27 found in the (jpecial vcrdidl, relative 
words to the city of Condon^ andi by cuftom in that city, 
any conft^lc in the city may execute bis authority through- 
out the eityi and though onnftables are not named in the 
a<ft, yet others being named^ be fljall be comprehended : 
as. if a remedial law be made, and 'only one perfon men- 
tioned, ytt it may extend to others not named, as the fta- 
tute de circum/pe£fe agatis^ where the bilhop of Nof^ich is 
onlv mentioned, yet all other biihops are comprehended, 
ana he cited Fitz* Ab*m* Prohibition* 2 Injl. 487.'* 1 Rich. 2^ 

A 12.* 
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f. 12. Plov^den Cm. $6. i. It is found, that they have ufed 
to execute their authority all over Wcjlmirifler \ and though 
they have not faid time out of mind, it is well in this cafe, 
being a fpecial verdict ; But in pleading, that fliould have 
been fet forth. 2 Roll, 699. Tr/«. 13 Car, Jllm v. Grajhi 
his having a warrant from the commiffioners of the re- 
cruiting ad: does not hinder him from feizing a difordcrly 
p^nfon in breach of tlie peace, And perhaps it may bo 
objeded, that flic was nht a diforderly perfon, To which 
he anlwered, that the coiiftable having had her before in his 
cuflody, as a difordcrly perfon, might well Ai1pe6l her again, 
it being between eight and nine at night, betvvet^ja the play- 
houfe and the Rofe tavern. 

Sccfmcil)', fuppoie that Jlray was not in the execution of 
his ofilcf, yet here was not a lufheient provocation to ex- 
tenuate linit iiti of vi(*lence, as to make it n‘.anflaughter 
only, Foj it is huind, that flic being in cuftody, the pri- 
foners drew their f words, and a flaulted Brr/y ; upon which 
he (hewed his (lafF; now if that were no provocation to 
the prifoners, then it is murder ; for killing a penon v/irh- 
out provocation is murder. Hale PL Cot;. 45* 3 I^Jl> 52- 
And perhaps, if fltc had refifled hcrfelf, and killed the con- 
ftable, it might only have been manflaughtcr ; hut it is 
murder in a ft ranger. Now fpeaking words, whereby a 
man fufFers damage in his reputation, it is never allowed 
to be a fufHcient provocai^on, to make the killing of fuch 
perfbn manflaughtcr only,* as in KeL 55. much lefs fhould 
a wrong done to a ftranger be fufiicient provoeation to make 
it only ntanflaiighter in me, if I kill the perfon who did the 
wrong, bccaufe it cannot be fuppofod fo great a provoca- 
tion to me ; fo that in all cafes there muft be a proportion 
in the provocation to the adt of violence done after: as 
if a man break my clofe, and I with a ftake beat his brains 
out, it is murder, as was held in €afty KcL 132, 

becauil* the provocation bore no proportion to the death of 
the man, and there fliould be an open act of violence done 
to make it only manllaughter. He faid, he expected Hop-* 
kins Hu^get\ cafe, KeL 59. 1 37. wbuld be objedted ; but 
this cafe "differs from that, becaufe there they c^me civilly 
-^nd demanded a fight of the warrant ; but in this cafe the 
very firft adt was an aflault upon the conitables : their 
1 words wtre drawn, and an adtual fighting, which increafed 
the provocation j but here was an af&ult on the perfen 
killed, before a blow given by thofe of his party j there 
was no warrant, but fiere a known perfon of^ the law j 
therefore upon thefc reaforis he fubmittcd it to the court, 
f rft, that Bray was in the execution of his ofiicc; fecondly, 
if he were not, here not a Sufficient provocation. 

Mr. Pengelly for the pjtiforier argued, that Bray was nofa 
known ofEcer, becaufe no authority was given to confta- 
by the 27tli of Eli%, for that adl is not univerfal, like 
the ftatuie de eirqumlpHU or the ftatute of Weji 7 mn^ 
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concerning the warden of the but it is only a 

panicular jurifdidtion given to particular perfons, from 
whom the conftablc had no warrant ; but this warraiit was 
given him by the coinmiffioners of the recruiting aft: and 
though in London the cuftom may give a jurifeliftion to the 
cor.ftabics to aft all over the city, yet in Wejimtr^er there 
is no filch cuftom. The fpecial verdift finds, that fuch a 
cuftom has been ufed in JV^nnnJiBr^ but does not fay time 
out of mind ; and the aft of Eli%abeth being found, makes 
it plain, that they don’t pretend to fuch a cuftom^time out 
of mind. In HiL II Wtll. 3. the King v. Chandler^ ante 
,545. it was fettled, that a conftable cannot go oUt of his 
prccinft ; but a juftice of peace by his warrant may appoint 
a conftable by name to execute it any where within the 
rifdiction of the juftice of peace. Secondly, it does not 
appear that the commiflioners were appointed for this par- 
ticular place or county, but it is only laid they were duly 
appointed commiflioners, and by the aft of parliament the 
execution of their warrant is reftrained to particular officers 
within their jurifdiftion: and in this cafe there was a par- 
ticular conftabliJ in Covent Garden^ fo as there was no 
failure of juftice; and therefore he ufurped an authority^ 
and confequcntly He was a trefpaffer to all people he took 
up. But taking him to be a lawful officer, yet that will 
not juftify his acting any thing beyond his authority: it 
docs not appear, that he ever afted under the recruit war- 
rant ; and though, if he fees perfons fighting, he may re- 
ftrain them ex offieto^ or take up fufpicious perfons, yet the 
taking of this woman was not lawful, for ftie was very de- 
cent at the time, and therefore no caulc of fufpicion; but 
they Ibould have found her to be a night-walker, as is 
ufual in fuch cafes. Hearn^s Pleader 392. 488, 489, 
15 Edw. I. f. 4. Upper Bench Precedents m. 218. 522. 
Upon taking up a fufpicious perfon, it ipnft appear, that 
there was a juft caufe of fufpicion ; as when a man is taken 
up for felpny, if a felonv has been committed, it is caufe 
of fufpicion, for the caute of fufpicion is travcrfable. 12 Cl?. 
92. Stiles 166. % Roll* Jhr. 55. 590. 559. 2 In/L 52. 

172. 3 Injl* 1 18. 22,1. 2 Pent 22. Brook commijftan 

pi 3. If the conftable had no authority, he was in an 
aftual bitach of the peace, and might be indifted, and is 
liable to all the confequcnces of it; but where an officf r is 
killed in the execution of his office* there is no doubt, ,but 
it is murdfer. Cro. Car. 371, 537. Jones ^29. 'Haie 56. 
4/«/?. 333. But as this cafe is, if himfclf been, 
killed, it had not been murder* much lefs Ihall it in kiiuiig 
an affiftant. And as to the provocation, though it is found 
in the fpecial. verdift, that they did not fee the fidl arreft^ 
yet they faw her under reftraint, and Bray was continuing 
the trefpafs, when they came up, and they came to refeue 
the woman, that was unduly* reftrained of hen liberty: 
therefore their feeing her under reftrainv, takes olF all im.. 
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R»r.iKA plied malice j and fmcc it is notfound, that they were upon 

ToZxy defip, they cannot be fuppofed to have any previous 

ootxY, There . is a very remarkable paffage to this pur-- 

pofe in Sfi/fs 467. and it is put in AW, 13$. which was 
this : Bucknall was indebted to J* S. and C» came from 
the creditor J. S. to demand the money ; B. took a fword 
that hung up and was in the fcabbard, and ftood at the door 
with it in his hand undrawn, to keep Bucknall the debtor 
in, till they did fend for a bailiiF to arreft him : thereupon 
Bucknall the debtor took out a dagger, which he had in 
his pocket, and ftabbed B. this upon a fpecial verdi< 9 : was 
adjudged manflaughter, bccaufe he was infulted, and im- 
prifoned injurioufly, without 'procefs of law ; and though 
within the words of the ftatute of ftabbing, yet not within 
the reafon of It. The point they went upon in Hapkins 
Hug^getVs cafe, KeL 59. 137. was upon reftraining the li- 
berty of the fubjeft. And though it was objected by 
Mr, Raymond^ that there was an aftual fighting, yet that 
^ does not alter the cafe ; for in Maugridgis cafe the firft 
aft of violence being^done by Maugridge^ it was held mur- 
der, not withftanding the reliftance that Qopimziit^KeL 136. 
JJow if there was no original malice againft ^here 

could be no derivative malice to DmU who came to his 
afliftance ; for where there is no malice in the principal, it 
cannot egredi perfonam. Hale 50. Dier^ 128* Earl of Sa-* 
/i/ 7 >ur/s cafe. ReL 87. \%Cq, 57. Therefore upon thefe 

reafons he fubmitted it to the court| whether the prifoners 
are guilty of murder, 

Now this term it was argued again before all the judges 
of England at Serjeant* s-inn in Chancery 4 ane^ upon which 
argument the judges were divided in their opinion, v/z, 
fiolt chief juftice, Powell’^ Powys zx\A Gould ]\iKicts of the 
king’s bench, and baron Pricey baron Bury and baron Lovely 
that it was manflaughter j and Trevor chief jufti<;e of the 
c<jputoon pleas, Blencowey Tracy and juft ices of the 

common pleas, and IFard lord chief baron, that it was 
murder. And the laft day of the term Holt chief juftice of 
the king’s bench delivered the opinion of all the judges in 
the king’s bemjh. He laid, that thofe judges, who were 
for manflaughter, founded their opinions upon the following 
reafons : firft, that it was a fudden aftion virithout any pre- 
cedent malice, or apparent defign of doing hurt, but only 
to prevent the impiifonment of the woman, and to refeue 
her, who was unlawfully reftratned of her liberty: and if 
the woman was unlawfully imprifened, then k cannot be 
murder, and cited 4 Co. 40. • Toung\ cafe \ g Co. 65. 
Mackallefs cafe, where it is held, that if a conftable be 
* killed in the execution of his office, it is murder; but 
it is otherwise, where be is doing a wrongful and oppref- 
five aft ; it is not only neceflary, that the conftable be in 
|he execution of his Qfficc> to naak^ the killing of him 

murder. 
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iTJurder, but he muft give notice, that he is come to keep Ricina 
the peace. Thompfonh cafe, KeL 66. and fo is Toungh cafe, 
and Mackalleyh cafe, to be underftood 5 for if he does not 
give notice, the party may reafonably fuppofe, that he came 
to affift his adverfary. * 

The fecond point to be confidered is, whether Bray was 
in the execution of his office? The ftatute of 27 EUz. don’t 
mention a conftable, only a power given to the dean, high 
fteward, and two capital burgefTes of JVeJtminJier ; but it 
docs not follow from thence, that the qonftablc has fuch a 
power : we are all agreed, that the power of the conftable 
is no greater than it was before this ait. One of the judges 
held, that Bray was conftable de fa^o ; but that cannot be, 
llnce theie was a conftable at that time in Covent-Garden* 

Nov/ if the conftable of one parifli has not power over the 
whole liberty, then Bray had no more authority, than if 
he had be^n no conftable at all. Suppofe, for argument’s 
fake, that Bray was conftable of CovenuGa^^den^ 1 take it, 
that the taking up the woman was illegal, though fee had 
been in his cuftody before ; and if fo, he did not a<ft as a 
conftable, but a'cemmon oppreffor : the verdifi don’t find, 
that fee was guilty of any diforderly aft when he had her 
in his cuftody before j and it is not a conftable’s fufpefting, 
that will juftify his taking up a perfon, but it muft be juft 
grounds of fufpicion, for that is traverfable, 2 Injl* 52. as 
if a felony be done, it is good caufe of fufpicion, that is, if 
I fufpeft a perfon' where a felony is done, it is warrant 
enough for me to arreft him 5 but it would be hard, 
that the liberty of the fubj eft feould depend on the will of 
the conftable, and feall his not liking a woman’s looks be 
any caufe of fufpicion ? 

3. The prifoners in this cafe had fufficient provocation ; 
for if one be imprifoned upon an unlawful authority, it is a 
fu^cient provocation to all people out of compaffioni much 
more where it is done under a colour of jufticc, and where 
the liberty of the fubjeft is invaded, it is a provocation to 
all the fubj efts of England* He faid, that a conftable can-* 
not arreft, but when he fees ah aftual breach of the peace ^ 
and if the affray be over, he cannot arreft# 3 Cro. 372, 

3 Hen. 7. 10. Conftables have an authority by the ftatute 
to arreft perfons, but that muft be by warrant from the juf^ 
tices of peace i but in this cafe there was no warrant. 

The reafons of the five judges, who were of opinion it 
was murder, were thefe ; four of them did agree, that Bray 
had no authority, but one was of opinion, that feewing 
his ftaff was fufficient \ hut I never know that a conftable’s 
ftaff was of fo much efficacy, when the conftable hinftelf 
had no authority : four of them held, that fee being a ftran^ 
ger to the prifoners, it could be no provocation to them : 

9feer\vi(e if flue had been a friend or fervant : but fure a mai^ 

QUgh^ 
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ought to be concerned for ntag^na charta and the bv/s ; and 
it any one againft the law imprifons a man, he is an of- 
fender againft magna charta^ W e feven Hold this to be a 
fullicient provocation, and we have good authority for it: 
in Hopkins Huggef^ cafe, KeL 59, 137. (and this cafe is 
.flronger than that) the judges that were of opinion, that 
the cafe was only manflaughtcr, did not found their opinion 
upon the fight between them, but the provocation by the 
unlawful imprifonment ; and the four, who were of opinion 
that it was murder, conformed, and gave judgment accord-* 
ing to the opinion of the eight: and five judges in this cafe, 
wdio think tlfSs cafe murder, fa\', tliat to a relation or friend 
it is a provocation, but not to a ftranger 5 but this is a 
diftindlioil not to be met with in our books. He cited 
Plowd, lox. where two fight uppn malice prepenfe, the fer- 
vant of one of them, not knowing of the malice, comes to 
aflift his mafter, and kills the other, this is held bur man- 
flaughter in the fervant ; which cafe is abridged in Hale 51. 
the reafon of which cafe is not becaufe he was fervant, but 
becaufe he knew not of the malice. They fay, that Hopkins 
cafe, KeL 59. 137. h primae imprejjionis \ but yet 
it is of good authority, being given upon mature confidera- 
tion, and rcfolved by eight of the judges* 7 'heyfay, like- 
wife, that in the cafe at bar, it could not be a provoca- 
tion to the prifoners, becaufe they know not that {he was 
illegally arrefted ; but furely will excufe, but 
pever condemn a man. Indeed he afts at his peril in fucli 
a cafe, but he nuiff not lofe his life for his ignorance, when 
he happens to be in the right ; and cited Sir Henry Ferrerh 
cafe, where he was arrefled by a warrant, which named 
him knight, when he was a baronet, and his fervant killed 
the bailiff, and judged only manflaughtcr, becaufe he was 
arrefted upon an ill warrant. Suppofe a man having a 
judgment againft him goes abroad, and upon his retiyrn is 
Informed that there are bailiffs in his houfe, be goes and 
kills one of them ; but it proves, that they are thieves that 
couic to rob him ; in this cafe he is in no fault. They ob- 
jected, that it is dangcTous to allow fuch a power to the 
mob ; but a provocation docs not make it an allowing the 
offence, but only mitigation of the punifjitnent, and for 
this the law makes the diftinffion between murder and man- 
{laughter. They fay, that the prifoners came after the im- 
prifonment of the woman was over 5 but certainly the put- 
ting her in prifon, and not carrying her before a juftice, as 
they {hould have done, is an aggravation : and why {hould 
Bray call Dent to his affiftance after fhe was in prifon ? 
They all agreed, that he was ndt conftablc of CovenuGar^ 
den^ and if fo, it cannot be murder ^ for if a writ be di- 
lefted to the fheriff of Middl^ex^ and the man goes into the 
county of Bucks^ the fherlft follows and arrefts him irl 
Bucksy he kills the iheriff 5 this is only manflaughtcr. I am as 

much 
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Jiiuch for a reformation as any one,, but in a lepl jnanner } 
for ■:;/> eji qun? qui con/ulta fatrumt qui Jegel juraqut 
fervat. After the chief juftice Had ended his argument, the 
counfcl for the prifoners prayed the court, that they might be 
called to judgment, in order to priay their clergy, there be- 
ing an appeal lodged againft them, that they might have it 
to plead to the appeal; and hoped they might have it, 
nocwitliftauding trie late general act of pardon,' which par- 
dons pur.iihments of manflaughtcr ; and made a doubt, 
whether they could plead this matter without an adtual prary- 
ing of tlieir clergy, and having it allowed. But the court 
liiid, they were bound to take notice of the arJt of pardon, 
whereby inanflaugliter was pardoned; and therefore they 
muft dilcharge them, but they ordered ,a fpccia! entry to be 
made upon the roll, that the court would not give any 
judgincnt, becaufc of the geneftil a«St of pardon. There- 
fore they w'ere difeharged, as to the indictment; but there- 
being a writ of appeal delivered to the Iheriff, the court 
held, that they were in cuftody on the appeal. by the delive- 
ry of the writ to the flieriff. 

Regina verf. Harris. 

A t the quarter-feffions holden at Guildford the I2th Thcfeflionsof 
6 m oi July the eighth year of the prefent quyen, the 
juiticcs grant a licence to George Hams for keeping a com- c. aj. f. i. 
mon alehoufe j and at the next feflions, viz* the fourth day a diicretionary 
of Ofiober foWowing^ they made this order: ‘‘Whereas it 6f fup- 
“ appears to this court, that George Harris of Walton upon houfes^within 
“ Thames^ doth keep a lewd and diforderly houfc, it is their jurifdiaibn 
“ therefore ordered by this court, tliat the faid George Har- ^ Ubitume 
“ ris be, and is hereby fuppreft from keeping an alehoufe, 

“ after fix weeks Vime from the firfl: day of the prefent 
“ feffionf, And this order being removed into the 

king’s bench by Mr. moved to quafli it, 

becaufe by the 5 6 Edw. 6. c. 25. there rmift be a pre- 

vious conviftion, and that by the oath of two men, before 
the juftices can hinder his felling of ale,, For by the 
ftatute, every man who has a licence to fell ale, is to be 
bound in recognifance with furety, to keep good orders, 

&c. and that is to be certified the next quarter-feffions, and 
|hey are to enquire whether any fuch perfon bound in fuch 
jecognifances, if they have done any a£l:, whcicby they 
have forftjted the farrie.; and if they have, to award pro- 
cefs, to fhew why theyfliould not forfeit it. But per curias 
this order was confirmed, /il?// chief juftice being abfent; 
and by Powell juftice, the juftices in feffions have a power 
bj^ this aft to fuppreft alehoufes, and need not proceed by 
information or conviftion ; but they have thereby a difere- 
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tionary power given them to fupprefs them, without fliewiug 
any caufe or mifdemcanor i and where the a .61 i’peaks of it 
conviction, that is only intended where the juftices proceed 
for the penalty, which ought to be by feirs facias, 

M r. Pengdly moved to quafti an order made by two 
juftices. The exception was, that Southampton was in 
the margin, but it was faid in the body of the order to be made 
by A, and B, two juftices de comitatu praedilfo \ fo it docs not 
appear, that the two juftices were of the county, and it 
fhall not refer to the margin. Which the court agreed, and 
faid, that praedido in orders or (a) indiftments don’t rcfei" 
to the county mentioned in the margin, though it (h) doe:^ 
in declarations, and therefore the order was quafhpd. 

(a) Vide ante 886. (h) Ace- ante 886, It. act. B), 

Regina verj. Lane. 

S. C. but differently reported it Mod. 170. Bort. 275. 

A Mandamus was directed to the mayor, alderman, ami 
common council of Gloucejier^ to reftore to Lane the 
place of a capital burgefs. They returned, that Lam wrote 
a certain fcandalous letter to an alderman, which amotinted 
to a libel ; and that he being charged therewith, at a court 
afterwards holden, he confented to be turned out, And 
exception was taken, that this was not a good return ot a 
refignation ; for they (hould have returned, quod ipfo prae- 
di£tus Lane refignavity and that they accepted it, Powell 
juftice held, that a refignation might be by parol according 
to Sir Jonathayi Jennings cafe, ante 563, but then it Ihould 
have been returned more certain, Therefore prr cu* 

riam a peremptory mandamus was granted. 

A n a£^ion tvas brought in the king’s bench, and laid 
the declaration ad damnum of the plaintiff $ 0 s, Ser- 
jeant Richardfin moved the court, that this aftion ought to 
have been brought in the court of confcience in London by 
the t Jac. l. c. 14. which enafts, that if the caufe of ac- 
tion be under forty (hillings, and the defendant a freeman 
of London^ it fhall be brought in the court of confcience 
as aforefaid: and he had affidavit^ that the caufe was 
under forty (hillings. But hyrowell juftice, it ought to 
appear upon the trial, that the caufe of action was under 
forty (hillings, and he would not take the oath of the party. 
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A Writ went out to remove an inquifition oifek difcy 
and they return an inquilition nuper captam^ and upon 
the return it appeared to be taken after the teJlP of the writ 
of cejtiorari ; and Sir Edward Northey urged, that it was 
Well removed, though taken after the tefie of the writ, as a 
writ of error, Wr. and by juftice, a writ of 

removes any order or conviftion, though they be made or 
taken after the tejie of the writ, fo they be taken before the 
return. Then Mr. Raymond took exceptions to the inqui- 
fition : Firft, becaufe it is faid to be taken coram coronato- 
rlhus domtnae reginae^ and does not fay for what place : Se- 
condly, it is faid per facramentiim duodecimo y c. and don’t 
{2iy prolorum et Icgalium homlnum^ nor for what place : and 
upon thefe exceptions the inquifition was quaflied. 

it was coroner, and that it was taken by the oath of “ honeftand lawful men,*’ 

38S. 
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Regina verj. Cecill. 

M r. Gilbert moved to quafii an order of fcflions made The fcflions may 
upon Cecill the mafter, to pay yohn Yeoman his fer- make an order 
vant 7/. for wages in hufbandry ; and took two exceptions 
to the order : Firft, that Y'eoman was a covenant fervant, fervant m huf- 
and that the ftatute does not extend to covenant fervants, bandry, vide 
though they are fervants in hufbandry : his fecond exception Servants, 
was, that by the order, it appears to be made upon the oath . 
of the fervant. As to the nrlt exception, rowell j ult ice der cannot be 
faid, that^ the ftatute having always had a favourable con- made upon the 
ftruftion, has been extended to covenant fervants in huf- * 
bandry: and to the fecond he faid, it would be hard to 
charge the mafter upon the oath of his fervant upon a private 31 a. c. ii^. 
contrail; or covenant between them, and that is againft a 
rule of law, that any fhould be a witnef*> in his own caufe ; ^ 

and the ftatute not direfting that the fervant’s oath oath fhaii be 
fhould betaken in this cafe, the juftices fhould have pro- 
ceeded according to the rules of law, and upon this firft 
ftirring of it it was adjourned. And the laft day of this 
term, it being moved again by Mr. Gilbert^ (< 7 )and the laft ex- 
ception urged again, Mr. Raymond o\ the fame fide faid, that 
the juftices having grounded their judgment in this order 
upon the fervant’s oath, it was not fufficient evidence, ta 
adjudge the money due to the fervant ; and tho’ perhaps he 
could not have evidence to prove the contrail, yet there is 
no doubt but 'he might prove the fervice, and if he had done 
> fo, he ha(f put it upon the mafter to prove the contrary. 
yit. Lutwyche for maintaining the order faid, that orders 

( $) See the aa, and it will appear, tha« it was firft intended to extend only to fervants who liad 
the rated wages, and not covenant fervants ; and then if the fervant hud proved how lone he had 
feared, it appeared how^ much was due ; but now they have extended the aa to covenant fervant 
and this matters the mifehief in this cafe, for it will be difficult perhaps for the fervant to prove how 
much he had agreed for j«>wcv«r he ought not againft a rule of law to be admitted to prove 

it lumfclf. Note to the firft Edition, ^ 

differ 
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Kf*;tna differ from aftions at law, and it is the conftant pradice to 
. hear upon the oath of the fcrvant ; and though the order fays 

upon the oath of the fervant, and Rearing his counfcl, yet for 
oi;ght appears, there might be other evidence befides the 
r.iv ant’s oath. 

Po%veU]uK\CQ. The oath of the party has been allowed 
fometimes in cafes of neceflity, but there is no neceility in 
this cafe, for there might have been evidence of the fervice: 
Pm'vi juftice, and Gould juftice agreed, and therefore the 
order was quafhed. 

Note, Mr. Puckdp was with Mr. Lutwyche^ who faid the 
oath of the party was not againfl law, becaufe it is allowed 
fometimes in the JFtuh circuit. 

Hutchinfon verf. Savage. 

A general rclcaff (^Eorge Hutchinlon.^ adminiftrator of John Dawfon^ brings 
will not .!if- an aftion againfl Robert Savage for goods fold by the 

to the defendant. 1 'he defendant pleads, that the 
ri^hr another 15th of Pecenu 1708, relcafed to the defend- 

it'h< d any ant, his hcirs, executors, and adminiftrators, all and all 
der^ ' in liis manner of actions, caufe and caufes of adfions, fuits, bills, 
writings obligatory, debts, dues, duties, accompts, 
co» -.Mart at funi and fuins of money, judgments, executions, extents, 
th - quarrels, controverfies, trefpafTcs, damages, and demands 

ir. .:aie. as well in law as equity or otherwife, winch 

C . had againfl him the defendant, tife. The plain- 

3 :• ti'r replies, and craves oyer the releafe ; upon which a 

y ■ general releafe is fet out of all debts, dues, and demands, 

: . ,, ,. of Hutchinfon^ fo that Goorge Hutchinfon^ as creditor of 

. ' 1/. . (, Savage (it fays, that he, and others the creditors of Savage 
do releafe him) and then fays, that at the making that re- 
leafe the defendant was indebted to him in his own right in 
the fum of fix pounds, and that he give the releafe to re- 
leafe that debt, jife. to which the defendant demurred. 


Mr. Ketelhry for the defendant faid, that fuch general re- 
Icafes did difeharge the debt due to him as adminiftrator, 
and cited Roll Air, 404. 

Mr. Dee for the plaintiff urged, that the cafe in RoHe had 
been held not to be law, and that it was certain, if a man 
grams otnnia bona fua^ goods which he has as adminiftrator 
do not pafs, and cited 3 Cro, 6. and that general words in 
a releafe are qualified by the particular words 3 Lev, 273 
and 272, where a bond taken in the name of J. S. 
to the ufe of J, D. is not releafed by a releafed of all 
demands, iSc, by y, S* to the obligor, Stokes v, Stokes^ 



Mich. TeM 8 Ahriae fegiritfi. 1307 

And that if the releafe in this caufe had nothing to work Hutchinsok 
upon, then perhaps it Would haVe releafed thisf^bt due to 
him as aclminiftrat^.j but as this cafe is, it Ihmfnmc upon 
the debt due to him in his own right; 

Pow//juftlce fold, that the cafe in Ro. Mr. was taken out 
of the yc-ar book of Edxv. 3. 39 Edw. 3. ()b. at which time 
the law was held, that a grant of emrtia bona fua by an exe- 
cutor or adniiniflrator pift goods, which they had as execu- 
t6r or adiTiiniftrator 5 but now that cafe is held contrary, 
and there is no difference between i, grant and a releafe 5 
therefore that cafe of a grant of omnia bona Jua will govern 
this prefent Cafe ; but if there had been no other debts for 
the releafe to work upon, then it had reldafed this debt. 

Upon this argument thC cafe was adjourned, and the laft 
paper-day of this term Mr. Raymond for the defendant ar- 
gued, ih^t it was plainly tlic intent of the parties, that it 
fliould difeharge all the debts, as well In his own right, as 
adminiftrator ; for it fays, all adfions, that we, every ot 
any of us, and every man’s deed fhall be taken moft 
ftrongly againft himfelf, as a releafe to A. jS. of all aifions, 
releafes as well joint adlions as fevcral ; and as to the ob- 
jetJ^ion, that a grant of omnia bona fita don^t pafs goods as 
adminiftrator, he faid, that the cafe in Rolle was well abridg - 
ed, and a good authority. He cited i Leon. 203, Piowd, 

209. Noy 1 06. and Cro. Jar. 318. where the hufband grant- 
ed to him jus^ titulurn^ ct intcreffe fua dc et mdecimis^ which 
he had in the right of his wife j and held that they pafsj 
though he had them in his wife’s right. 

i/fif// Chief juftice. If he have no goods, But as admini- 
rtrator, they niuft pafs By ^ grant of amnia bona ftid. Ad^ 
ioarnaUir. ' * 


Regina verj. Stedmain. 

A n information was exhibited againft the defendant Q^whciher a, •< 
by the addition bf gentleman ; the defendant pleaded intormation i ;ii» 
in abatement^ that he was an iipholfterer, and not a gentle- in 

man ; and a rule being obtained at the fide bar to amend 
the information, Mr. Raymond moved at the {hewing cairi'e, has exc.ptcd by 
why it {hould not be amended, and {aid, that as they had » p''-'® ‘'*’ 3 "* 
taken advantage of this miftake by pleading in abatement, 
the court could not iniend it } and cited Rvekfon v. Hof^ 
iinst Mich. 3 Ann, B. R. ante 1051). where after nul del re- 
cord pleaded to a feire faciac^ which mif-recited a judgment} 
an amendment was denied ; and that criminal matters are 
nqt within the ftatute of amendments. 

O o 


Voi.. II. 


Mr. 
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Regina Air. IVhitaker of the fame fide, that there was no precc- 
Stmjman "dent to warr^t amendments, after taking advantage of it 
.TI 1 TJMA^. pleadings and all the cafes mentioned of amendments 
immediately fefore trial in inibrmation# are only of flips 
of clerks. 

Pi?zvr//juftice faid, that informations are the fuggeftions 
of the attorney general, which he may amend any time be- 
fore trial, but it is a queffion, whether it can be done after 
;.irJvantH‘;c took of it by pleading, as in this ' cafe. He faid,. 
that informations arc within the flatute of additions, bur 
this ought not to be amended to fallify the defendant’s plea,, 
though iffue be not joined, and that a nu/nomer in an indift- 
ment was not amendable, and faw no difference between 
dfaedT information. If one be indi£l:cd by his right 

r^Iu namc^and a^d he pleads in abatement, and you indict 

plead miihomer him again, he is cfto]iped to fay, that the name he gives 
jnabaicment,hc his plea is not his right name. Adjourned to 

IS eftopped to r I 1 i 

deny that name, precedents, 

that he gives 

hinifclfjvidcantc 697, and the books there cited. 

T he plaintiff brought an aflion, and was nonfuifed, 
and afterwards he brought another a(5lion for the fame 
caufc, and a motion v/as to ftay proceedings till he paid his. 
cofti) upon the firlf nonfuit, and granted per curiunL 
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■ Plmoranclum, 5 /V John Hcit knlghi^, lord chief jujlke 

of the (/uterPs beuch^ tv ho had executed that office with 

great reputation for his courage^ integrity and compleat know- 
ledge in his profejfton^ ever ftnee the rcvolutiou (being fwort: 
into that office in Jtajler term 1689) died March 5 > about three 
in the afternoon^ at his houfe in Bedford-walk,- after a long 
lingering f chiefs^ anno setatis luae 68. 

Memorandum, March t3, 1709, i?/r I'homas Parker 
knight^ her Majeji/s youngtf ferjeant at latv^ was fwern into 
the uffu e of iduef jujlice of the kivfs bench in the room of the late 
ehiif jujiice Holt, at the lord chancellor Coopery’s, 

Memorandum, March 26, 1710. S'/VHenry Gould 
one of her Ma'uff s jujVces of the queetfs hench^ died at his 
chambers in Serjeant’s Inn }n Chancery-Lanc, ainio aeiatis 
fuae 66. 

Memorandum, 77;^^/ May 12, in this prefent Eafter /ct/w 
^ir Robert Kycr knight^ her Majejly s foriutor general^ and 
Thomas Pcni^elly (fquire were fworn ferjeants at the chanctr^ 
har^ counted at the common pleas^ and ^Hive an eniertauuneni to 
the nobility y judges^ See. at Serjeant’s Inn Hall in Fleet- 
Street. The motto of their ring: was unit et imperat. And 
the next day being Saturday, May 13. Mt\ ferjeant Kyveivas 
fworn one of the juJHces of the i:ng^s bench hi the room o f;n/iice 
Gould deceafed^ at the lord chancellor Cowper’s, and the fame 
time Mr, Raymond was fworn folicitor general-^ both th'tir 
tents being fealed that day, 

Q Q % 
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Sir Thomas Cooke Winford verf. Powell. 

fnaniruifhirgtus Q I Thomns Cooke iVinford brought a writ of error iir 
^aTumpAt in an O the king’s bench upon a judgment againft him in the 
inferior court Marjhalfea in an adiion on the cafe, wherein de- 
cSdam ^ dared, that whereas the faid Sir Thomas Cooie IVinford the 
ufeaponrito 12 th of "fum in the feventh year of this queen, at the pa- 
waffc ills hoi fes, rifli of St. Giles in the Fields in cornitatu Middle fexy ac infra 
that^lL^pwd^ h^us curiae^ in confidcratioiv that the faid 

was within the jP^W/ atnhe fpecial requefi' of Sir Thomas Cooke M^infora 
jurifdiftion. had permitted the ftid Sir Thomas Cooke IVinfoul to ufe the 
795,Tnd the’ Powell fituate in the parifn aforefaid, ac 

there eked, ^ttfra comitqtnm et jurifdUlionem praediSIos^ to water his 
horfes for fix months before, and had provided water for 
tfie faid horfes for the faid lix months, promifed the faid 
Powejl^ that he the faid Sir Thomas Cooke IVinford would pay 
the faid Powell what he rcafonably deferved for the fame, 
l£c. and makes the proper averments. Then there is a 
epunt upon a quantum meruit fox goods, fold and deli- 
vekd. I'hen follows this count: Cumque ctiam the faid 
Pomlly pflca^ jcUicei die anno ei loco fupradiSIisy ad fpecialcm 
inffantiamet requifitionnn ipfus Sir Tlwnas Cooke JVinfordh 2 iA 
permitted eundem Sir Thomas Cooke IVinford habere ujum alius 
jfiagni ei aquae ip ftus Powell^ in area ipfms Powell ad lavandum 
et ad aqua7idu7n alios cquns ipfms Sir Thomas Cooke Winford: 
idem Sir Thomas Cooke IVinford in confideratione inde pojleay 
feilicet die anno et loco fupradi£iis promifed to pay, On 
n m afmipft pleaded, and iiTue joined, a verdift was given 
Powell for 7 .C. bd. damage, and judgment was given 
for him in the Marjhalpa to recover the fame. And on 
this writ of error brought^ and judgment was reverfed, be- 
caufe it did not appear in this laft count, that the 
aliudjlagnim et aqua of P&mll\ was within the jurifdic- 
tion of the court, whidi cannot be intended in the 
cafe of an interior jurifdi^ion, where nothing Ihall be in- 
tended 
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toiJcd to be within the jurlfdiaion, that is not cxprefbly Winforp 
averred lb to be ; though in the cafe of a fuperior juriWic- 
lion nothing fliall be intended out of it. Rav?no}id folicltor 
general fi>r"tlic plaintiS' in «rror, Mr. ferjeant Com^m for 
the defendant, "rhe cafes cited for the plaint:ft in error 
were i Sciund. 74. Permck v. Bell & KendalL Sir Tho. Jonei: 

Rep, 230. IFciUis V. Sgtiire, T. Jones 103. 3 Ar/^ 677. 

Harvty v. HolIancL 3 Lev, 234, 243. Mco v, Jllonis, 

I Venir, 2. in the cafe of Heely JVard^ l 

hyv, Paine,^ and fee Sianion v. Davyes,^ hitr, HU, 13 W, 

B, R. RoL 179, Ante 795. I Sid, 95. Vittlehury v. 

Wright, 1 Roll, Abr, 545. 3. Jve v. Siorie, S. C, CrOp 

(Jar, 571* Jones 


Jenkins qui tam, &c. verj, Horne in Scaccario. 

I N an information upon a feiztire of currants import- If a fliip Is fei/et* 
ed in the William <\ud Ann cf Plyfnonth into the port of 

7 1 1 ri r • • o upcnfecunty, 

London,, contrary to the' act or navigation, 12 Car, 2, c, ih. thcfecurity 
f, 24. frtAm Algiers in Africa^ the currants not being of the ihali not be dif- 
growth, produd, or manufadiure of tliat place, or of the ' 

region wnere they were {hipped, The defendant claim- nfgkXo^f the 
cd property, and on iiliie joined, notice given for trial proiecmor of aa 
\w Trinity term lafl, and for the fitting after term 

hift. And on motion on behalf of CluirUs Moo?iey a fecu- fel^y^^o^ryk 
jrity for Horne on the writ of delivery, the following order accordinp: to 
'vvas-niadc, viz, Midiilejex,^ ^ Whereas a writ of delivery notice, if he 
for thefaidfhip with her apparel and furnii-ure hath 
awarded under the feal of this court, upon a recogni- the term after 
fince ente*red into to her majelly, by Edward Grcfe of Eaji the application 
iimiihfield baker and Oharki Moom of Mowell in the coun- difUiargj. 
ty of 6^7? itW/ cooper, dated the ii(hd?iy oi February XtS,, 
in the funi of 252/. now upon the motion of Mr. Docla 
of counfd with the faid Eharhs Mooney informing the 
court, that the plaintIfF gave notice of trial to be had 
in this caufe, the fitting of the lord chief baron within 

laft Trinity term la Middlefix^ in purfuance of which a wufe cannot^** 
notice the ikid Ovaries Moone attended with his counfel have coftbon 
and witneiles pn the day appointed for the faid trial, as account of the 
alfo on the day of lotting after the faid term in AlJddlefexy ^ 

not having received any counteymaud from the (kid plain- credn. trial 
lifF^ whereby the laid Charles Ahone,^ who is at the whole to 

charge of the defence made in this caufc, was to 
greafexpence; it was therefore now prayed that the (kid coils of the dc« 
recogniliinoe might be difeharged, and that the faid'^^^tice. 

Charles Moone might have his coils : it is tliis day ordered 
by the court, that the laid recognilknce entered into bv 
the faid Edward Urofe nnd Charles Moone fiiall be vacated 
and difeharged ; and that it be referred to John ALrgan 
** Efq; deputy to her maji fly’s lemembnmcer of this court. 
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to tax the fjid Charles Moone his cofts againft tlie pltijitiff 
in this cau/c; unlds caufe be (hewed to the contraiy on 
the lall of Michaelmas term next.’’ 

Upon the motion of Mr, Attorney General, the folicitor 
general, and Mr. JVardy at the letting down of caufes after 
this term, to which time the-order was . enlarged, it was 
difeharged; firft, as to the difeharging the recognifance 
upon declaring the plaintiff intended next term to try the 
caufe ; fecondly, as to the payment of cofts for not going 
on to trial ; bccaufe fuch order can be made only in behalf 
of, and upon the motion of the defendant, and his counfel, 
and not in behalf of the fecurity. Lord chief baron Bury^ 
and Lovel baron, prefent in court. Note ; the lord chief 
haron exclaimed againft the order, as being obtained per-^ 
fedly irregularly without affdavity and by lurprife. 

Ongley verj. Pealc. 

F, C. 2 pq. Abr. Devifes. P, pi. 8. ift Ed, p. 35S. 8 Vin.49. pJ- ^ 9 * 

R ROR to reverfe a judgment given in the common 
pleas for PeaL'y in an ejeament for houfes on Ludr^ate^ 
hill in Londcuy on the denrufe of Oliver St. Johvy brought 
againft Mr, and four other tenants: 011 not guilty 

pleaded ; as to all the defendants but Mr. Ongley^ and as to 
all the houfes but one, the jury find for the defendants; and 
as to that one houfe they fiud a fpecial verdidt, viz. that the 
lath oiyanuary 1668 , Oliver carl of Bolin^hroke was feifed 
thereof in f'c, and being fo feifed the faid 12 th of January 
made liis will, [Note, that will was nui found in haec 
verba iri the fpeciid YcrJi(ft, nor the^devifes therein contain- 
ed j and that the 20 th of May 1679 , nc being feifed as 
aK’renrul, dehito mod. fretiy Jl^illavity et puhlicnvii a codicil 
in writing to the faid will annexed, which follows in kacc 
verba May 20, 1679 * Mermrandmw Whereas my uncle 
Anthony 6?. Jobuy and my dcareft and beloved wife, whom 
I made my foie executrix, are dead: th^t a$ towlliti 
left to them I revoke this my faid laft will and teftament 
in manper following ; Firft, as to the 2000 /. given my 
dear wife out of the manOr of Melchbourne I give and 
“ leave it to Sir 67. A?!drfit>.,St. Johr{ of Woodford^ alfo my 
impropriation of Thurley to him and his heirs: I 
give to him and his brothers fucceffivcly for their 
lives my houfe at Ludgaic [the houfe in qdfcftion] 
v/itli this condition neverthclefs,, that the faid 2000 /. 
be not paid to Sir Andrew^ nor the impropriation 
of Thnrley entered on, till within month after his 
marriage. And as for my houfe at Ludgate 'I do. 
not leave it to h’m, nor his brothers, afore to be en- 
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Icred on and enjoycd> till fuch time alfo their 

marriages; as for all my other lands, 1 nat the 

eai 1 died feifed ; that at the making the codicil Sir St, And'^ew 
had twohroihers, RonAcmd Olivef\ that Sir St Andrnv 
was cldcft, Rowland the fccond, and Oliver the third ; that 
RowlaJid died in the life-time of Sir St. Andrew znA Oliver.^ 
that Sir St Andreiv died rotli of February 1708, that Oliver 
was married divers years before ixvSt, Andrew's death, and 
is yet living ; that Oliver entered after Sir St Andrew\ 
death, and demifed to the plaintiff, ISc, Lpon which fpe- 
cial verdi£t judgment was g»vcn for the plaintiff, in 
nient in the common pleas. '\V hereupon Mr. Qngley 
brought this writ of error in the king’s bench. And it was 
argued by the folicitor general for the plaintiff in error, 
that the devife was void for I'leJiiaifU v, certainty being as 
much required in the cafe of a will as to the perfon, as in 
the cafe of a deed ; as a devife by A, to his fon, where he 
has two, is void, becaufe no i c/’w/ir// - which he meant, Cro^ 
EHz, 743. in the cafe of Traylor and Sayer, Now here 
it is uncertain by reafon cf the word fucceflivcly not 
Ihewing which fhail take iirft, and which fecond, in fuc- 
ceffion. That the conft ruction ought to be made from the 
words, but in cafe of a deed fuch a limitation luid been void. 
Hob, 313. Cro, ync, 264. Hutt. 87. IVindfnwrev, Hobart 
in point, and ///?/». 314. Greenwood v. Tyler. But there is 
no reafon in a will, when the words arc the fame, to put a 
different conftrudfion upon them. But if it had been JuC’^ 
eejjive ficut mmlnantur in charta.^ iAc. it had been good in a 
deed. Dler 361, So it would be in a will 

Secondly, The condition In relation to maniage make:-, 
it mcire uncertain, for till marriage none can take ; and 
fuppofc the fecond brother had married, and another of the 
other two, who muff have took ? Certainly none of them. 
Or if he th:^t is married fhfKjld take firlt, then that would 
overthrow the other cotiftrudllon of fu-ccejfive.^ that the oldeli 
ought to take firft, and then the fccond, and then the third, 
Objeftion; the intent is apparent- Anfwer 1. The intent 
rr*ufl be coliecle J from the words, but the wordy as w^as 
faid before, import no fuch thing, and nothing can be 
averred dehors for their explanation. Second! v, the intent 
cannot controul the operation of law ; as a devite x.kj y. S. 
for life v^Ithout impeachment of wafte, remainder to the 
heirs males of his body, the devifor intends only an eftate 
for life to J. S, yet the law fupervenes his intent, and he 
will be tenant in tail. 2 Leon, 70, Chaloner v. Hoivyer.^ and 
bv Hale c\\\t{ juftice in the cafe of A 7 ?:jf and Mclling^ l 

P^entr, 214, 225. 

% 

Mr. ferjeant PengeVy argued for the defendant in error, 
that the devife to Sir St Andrew was a direct dsivife to him, 

as 
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as appears by the preceding wprds ; that that could jiot be 
avoided by doubtful exprefjjons after that the deyifor took 
notice of the brothers, according to the rules of common 
law, which was according to theii I'eniority: that what he 
meant by fuccejjiv} is plain, and therefore in a will ogght to 
take effedl, for which purpofe there are ftronger cafes i|i 
the books, as R^iyra. 28 - Bate v. A?yihu^J} ^ Narton, A de- 
vife to one of his coufui Ani^herji\ daughters, wlu) llioul'd 
marry a JSforton^ held good to the firfl: that married a Norton^ 
Dier 323. 6. Devife to y. S. on condition, and then that 
it fhould remain to his houfe: held a good reiuaindcr, be- 
caufe they conftrued his houfe the head of his family, Stiles 
434, 5. Moor t>37. Br, L^afe 64, he Jlkewile cited as 
appjfite cafes. 

Secondly, the claufe about marriage made no alteration 
in the expofuion of the will ^ only added a reftri£lion to the 
fl^:viKS which before iyas general ; and therefore if the fcr 
i ond fan married before the cldeft, yet he could not takq 
by this devife ; which the court agreed, and took it to be 
a mighty plain cafe, and affirmed the judgment nift caufa^ 
But Mr, attorney general, who was to have flievvn 
caufe, taking it to be clearly againft him, never did fliew 
caufe, and fo the judgment was affirmed againft Mr. 

/<?y, who was a purchafc'* for a valuable confideration by the 
advice of Mr, lerjeant and Mr, Richard IVebb 
of the Inner Temple. And my client told me, Mr. TVehboix 
a further and late confideration adhered to his former opi*- 
nion that the devife was void for uncertainty. Note, 0 /f- 
^^er St. "John takes but an eftate for life by the will, and fo 
rhe fale by Powlett earl of Bolingbroke^ heir at law, and 
brother to earl Oliver^ to Mr. Ongley^ will be good as tp 
ihefee. 
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Anno primo Georgii regis. 

M Emorandum, On Sunday Auguft i, 1714? at half m 
hour paji fcven in the morning her majejly queen Anne 
filed at Kenfington, in the fiftieth year of her age^ being born 
the hth of February 1664. Upon her deceafe the lords^ and 
athers of her late majefifs privy council^ immediately met at St. 
James’j, where the injh uments figned by his majejiyy and fealed 
ly himj purfuant to the a£t of parliament of of the late 
quecHy appointing fever a I lords to he added to thofe appointed hy 
the faid atl of parliament to be regents during the king^s obfence^ 
luere produced by the lord archbijhop of Canterbury, the lord 
chancellor Harcourt, and Monfieur Krienburg the Hanover 
minijiery and opened and ready and afterwards ordered to be in^ 
rolled in chancery. 


The regents by the ad of parliament were, 

Thomas lord archbijhop of Canterbury. 

Simon lord Harcourt, lord chancellor. 

Charles duke of Shrevvfbury, lord treafurer. 

Jc hn duke of Bucks, lord prefident of the council, 
William carl of Dartmouth, lord privy feal, 

Thomas earl of Strafford, JirJl iommijfioncr of thd 
admiralty. 

Sir Thomas Parker, lord chief jujiice of the kinfe 
bench. 


The regents appointed by the King, by the 
three inftruments under his hand and fcal> 


William lord archbijhop of York. 
Charles duke ^^Shrewfbury. 
Charles duke of Somerlct. 
Charles duke of Bolton. 

William dukef Devonihlre. 
Henry duke ^ Kent. 

John duke of Argyle. 

James duke Moirttofe. 

Jdhn duke of Roxborough. 
Thomas earl of Pembroke. 
Arthur earl of Anglefea. 

Charles earl of Carlifle. 

Uanicl tarl of Nottingham. 


Mountague 
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Mountague Venables earl of Abipgdon. 

Richard earl of Scarborough, 

Edward ea^l f Orford. 

Charles lord vij'comt Townfliend^ 

Charh's lord Halifax. 

W iliiani hrd Cowper. 

7/jt’W ad thr lords of ihe late fjueen 5 privy council prefnt 
Pnk il'C oaths of pnvy connfcHors^ the y^reat officers^ who ufdlo 
h fvnrn in coundf took the oaths of their offices^ and then the 
knl) in /fees took the oaths of alkgiance and fuprimacyy &c, ac- 


Allfhe judgrSy klnfs fr/eanti^ attorney and folicitor {rrfunaf 
- and kings conneif took their oaths before the lord chancellor at 
his hovfey as if they were newly admitted^ though hy that aid chey 
were confniutd hut for fix months after the queetfs dernife. 

And idl othir ojfcersj who held their officer during pkafure^ 
took then' oaths of office {ivbo had oaths of of if to take) in the 
fame manner as if newly admitted, 

Ncte^ it heirig made a quefion among the lords jujiices [who 
afembUd in a room by thetnfeives difini! from the coundf ivbere 
they iranfieJed matters^ luhichtb^y determined without the af 
f ihinec the privy counci f and only came into the council cham^ 
her^ wfyn they held a privy counci f and then fat on a rciv on the 
fide of the tab/ej on the right hand of the king^s chair^ thofe of 
the frjl quality fitting in the ?niddle of that fide of ii e table) 
whetlh r the officers^ jujiices of peace^ &c. could aid before they 
took their oat ns of office [which could not he immediately donc^ 
beemfe Av.di\n\\x?l s were to iffite for that purpofe:) it ivas held 
by the lords jujiices^ that they ought to take the oaths of office 
in convenient time^ but that in the interim they might atiy 
otherivije the whole defign of the ad of parliament would be 
evaded^ which was ffoat on thedemife of the crown,^ there might 
net be a vacancy of officers in cafe of iicccjjity \ hut if they could 
not alt till they had took their oaths of office^ there would be a 
vacancy^ which mifehiej the ad intended to prevent. And at 
this nfolntion the hrd chancellor Harcourt, lord Cowpeti and 
lord chief jijlice Parker were prefent^ and therefore they iffued 
a proclamation^^ to give notice of that caufe in the ad continuing 
officer s>i and requiring them to take the oaths^ and tlyirehy com- 
mwfdins; all officers to take the oaths of office with the fift cp^ 
pertunity^ and to ad in the mean time. 



A lift of the principal officers ' in the law at the 
time of the deccafe of her late Majefty Queen 
Anne, Auguji i, 1714. 
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^ I M O N lord Harcourt, lord chancellor of Great 
iSritaiiL 

^/> John Trevor inighfy majier of the rolls. 

Sir Thomas Parker knight-^ lord chief jujiice of the klng^s 

heneb. 

Sir Littleton Powys highty 1 

Sir R« l'C;rt Eyre knighty > jujltces of the hinges benih 
Sir I'uornas Powy^^ knighty J 

Thomas Trevor, lord chief jujiice of the common pleas. 
Sir John Blcncowe knighty 
The ho/ 2 , Robert I'racy efquircy 
Robert Dormer efquircy 

The right honourable Sir William Wyndham baronety chan-- 
eelhr of the exchequer. 

Lord chief Laron vacant. 

Sir Tftomas Bury knighty l 

Robert Price ejquirey V hai^ons of the exchequer. 

5/r William Banifter knighty j 

John Smith efquirey harony and lord chief baron in Scotland* 

Sir William Simpfon knighty enrfitor baron. 

Lord Berkley of Stratton, chancellor of the duchy of Lan- 
caften 

Sir Edward Nor they knighty attorney general of the duchy 
9f Lancaften 

Sir Tofeph Jckyl] 1 » a i: n r - 

Nicholas Hooper i ^^^^nsiwoJtrJlfcrjeanU 

Sir Edward Northey knighty attorney general. 

Siy Robert Raymond knighty foUcitor general. 


jujlices of the common 
pleas. 


Sif 
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Sir John Chefhyre knight^ queerCs ferjeant^ 

/>/> William Whitlock knight^' 

John Conyers efquire^ 

Edward Jefl'ieys efqmre^ ^ queen* s' couvfeL 

"Fhomas Lutwyche efquire^ 

John Ward efquin^ 

JuJlices of Wales. 

Blr Jofeph Jekyll knight^ 1 jujfices of Chefter, Flint, &c. 

Edward JefFrej^ j Montgomery and Denbigh. 

Charles Cox efqutreT, '\jujiices for Brecknock, (xla- 

William Bridges efquire^ i morgan Radnorfhires. 

Merrick efquire^ ljujiices for Carnarvon, Me- 

William Jeflbp efquirey J rioneth and Anglefea, 

TrznchWmmngton efqufriyljujlices for Cacrofarthen, 

Edmund Bridges efquire. J jPpmproke (in 4 Cardigan. 

Memorandum Tuefday September 21, 1714^ being ihe 
next day after the king had made his public entry into London 
from Greenwich, the lord vifeount Townfliend, one of his ma- 
yjlfs principal fecreiaries of JlatCy by his majejifs command^ 
fetched the great feal from the lord rfarcourt ; and the next day 
being 22 September was delivered to the Cowper 

with the title of lord chancellor of QrtzX Britain, andth^tday 
he took the oaths in council at St. Ja:nes\ 

Memorandum, That "Fhurfday October 14, fuperfedeas's 
pajfed the great feal^ to remove the /(7rr/ Trevor from being chief 
fuftice of the common pleas. Sir Thomas Powys /r^/w being one 
of the judges of the king^s bench, and Sir'W'mizm Banifter 
from being one of the barons of the exchequer, and Sir Robert 
Raymond from being folicitor generals and patents paJJ'cd the 
great feal, fir appointing Sir Edward Northey his majejiy^s 
attorney general, Nicholas Lechmere efquire, his mafejly s 
folicitor general, and they took the oath of office at the lord chan- 
rellofs Saturday the i6th of October following. 

Memorandum. Friday Odober 22, 1714, Spencer Cowper 
fj'julre, and John Fortefeue Aland efquire} were appointed 

attorney 
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aiiorney general and foUcitor general U his royal highnefs the 
prince of 

Memorandum, That Tuefday Odtober 26, 1714, Sir 
Peter King knight^ recorder oj London, and Sir Samuel Dodd 
knighty of the Inner T emple bothy and Sir James Mountague 
knighty of Lincoln’s Inn, appeared to writs returnable in chan^ 
ceryy commanding them to take on them the degree of ferje ants at 
la%Uy and they were coifed by the chief jujiice of the king^s bench 
in the treafury of the common pleasy and afterwards performed 
the ufual ceremonies at the bar of the common pleasy and gave 
rings ivith this motto : Plus quam fperavimus. 

Memorandum, That ThurfJay November 4, 1714, Sir 
Jofeph Jekyll and Sir Thomas Powys took their places as firjl 
and fcc&nd king‘d s ferjeantSy being fworn at the lord chancellor'* s 
the day before. 

Memorandum, That Monday November 22, 17 14, Sir 
Thomas Parker knight y was Jivorn chief jujiice of the king" s 
benchy and Sir Littleton Powys, Sir Robert Eyre, and John 
Pratt efquire ferjeant at laWy were fworn juftices of the fame 
court y Sir Peter King knighty was fworn chief jujiice of the 
common pleasy and Sir John Blencowe, Robert Traey and 
Robert Dormer efquiresy were fworn jujiices of the common 
pleas: Sir Samuel Dodd was fworn chief barony and Sir 
'I'homas Bury, Robert Price, John Smith, and Sir James 
Mountague, were fworn barons of the exchequer. And the 
falaries of the two chief jujlicesy and chief barony were increafed 
from lOOoL to 2000I. per annum, and the J'alaries of the ' 
reji of the judges were increafed frosn lOOOl. to 1500I. per an* 
nuin, for which they had dijlintt patent J'rom thofc by %uhirh 
they were appointed judges 
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December 6 . 1714* Chancer^U 

Mary Spendlove, daughter of' 

Charles Spendlove and Mary 
his wife, who was filler of 
John Lambert deceafed, 

John Aldrich and Mary his"^ 
wife, Henry Capps, Samuel 
Hartly, Samuel Vv^ade and 
John Wade, 

N an appeal from a decree of the tnafter of the rolls 


IPlaintifFs^ 


Defendants^ 


;to 


?i' :s man makt s 
nvo perfons hif, 
an ' 

*Juriry legates 
v^d ilics, and 
. iin one of the 
-^xc.'otois bc- 
coiT''f.s' a fj.'ink- 

uipt, 

.uncitT t)ic will 
»i> inli'lci! to rt- 
<fLV\-3 flOni til'/ 

'i/>!u'roui (tf any 
part of tii€ tef 
t4t( I N ( itarc ill 
iu'j I'.hiids what 
vvma’.ii'i due of 
biA L'^acy, not- 
s'^itidlandlng he 
h .d received in- 
Uenfi upon it 
toKH the}>ank- 

iupt for fcvcial years after It became payaMc, if the bankrupt woflld not during, tfiat time pay tfife 
principal^ p.iiticuiarly if he were an infant during that. time. 


on a bill brought by the plaintiff Mary Spendlove^ for 

tilt' recovery of a legacy of tool devifed to her by her 
uncle *Joh 7 i Lambert, l^he cafe was this : John Lambert 
being feifedin fee of lands, In Norfolky and poffeffed of 
a confidcrable perfonal eftate, 8 June 1696. by his laft will 
devifed to the plamtiff tool at her age of fifteen years, if 
fhe flioulcl fo long live, and in the mean :ime to be put out 
by his executors for her belt advantage, till fhe attained her 
faid age, and gave by his faid will feveral other legacies, 
and particularly lool to the defendant John Wade^ then 
an infant, and devifed all the reft of his real and perfonal 
efiate, after debts and funeral charges, to the defendants 
Hcmy CappSy and Samuel Wadey who was then an infant;, 
and made them joint executors of faid will# 


NotwlihaanHitig John Lojubcrt died foon after, Henry Capps ajone proved 
k^ar^'im ier Other exccutor the defendant Samuel IVaek 

the cornmnilon being then and long after an infant, viz^ born to Septeinbery 

?ir.cl received a 1692* 

dividf'nd upon ^ 

V . ; and no’wdthftanding the executors fettled thejr accounts before the bartkruptcy, and fuch' 
kgiicy was left In the hands of the bankrupt. If the folvent executor were an infant urttil after 
the bankruptcy, fuel i legatee is intitled to recover from his ^ardiaft whatcvci money hei^ccived 
on account of the infant’s refiduary bequeft, altho’ he might apply^c whole of it to the infant’s 
maiiitt nance, it fuch guardian dii s, and the legatee files a bill againft a man he appointed exccu* 
but who detiintd ading, and hii adminiftfators, none of the defendants arc intitled to coftsi 

The 
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The plaintiff Mary Spcndkve was born the 6th of March 
1685, and came to the age of fifteen the 6th of March 
1700, when the' 200/. legacy became payable to her, which 
ftic applied to Capps for, but he not paying, fhe received 
intereftof him for part of the time before he bcxaine a bank- 
rupt. 

In 1704 Henry Bonett^ being admitted by the ecclenuflical 
court at Nor'juicb^ guardian and curator to the dchjiiJant 
Samuel IVacle^ fettled accounts wdih Capps on bclialf of 
Samuel Wade^ in relation to "J(jhn LamherPs perfonul cdLifc, 
and 200/. was left iii Capp's hrnds u pay the p!;i.ni;>f}; 
and the defendant Samuel IVade^ ffiare of the furydus of 
Lamhcrf% eftate came to 824/, x6r. \d, which was I. ft 
in Cappses hand, and he agreed to pay intcrcll for it; after 
which Bonstt received of Capps 198/. ion 1^/. of wliich 
29/. 13^. was for intereft. 

Capps in ya/y 1707, became a bankrupt, and in Augujl 
l707acommifEon ilTued outagaintt him, and he was found 
a bankrupt. The plaintiff came into the commiffion, and 
proved this 200/. legacy as her debt, and 16/. due for in- 
tereft 6 July 1707, and received her dividend of 51. in tlie 
pound. 

Bonett alfo as guardian to Wade came into the commilTion 
for 744/. is. part of the find 824/. i6j. id, and received 
his dividend, 186/, 2s, 6d. whi^h added to the 189/. lOy. 
made 384/. 12 s. 6rL out of which he had made conndcr- 
able difburfements for the defendant Wade. 

After this in June 1708 the plaintiff Alary Spendlovf filed 
her bill againll Capps^ Samu^cl and John Wadc^ and Boyu tty 
and the affignees of the commiffion againft Capps^^ for a fa*- 
tisfadion of the 200/. legacy given her by John L imbcrt\ 
will. ^,.Capps pul in his anuver, confeffed of Lambert 
came to his hands fufficient to pay all his debts, legacies, 
fs^r. his own bankruptcy, a certificate and confirmation of 
it by the lord chancellor, iJc. and infilled on that as a difi- 
charge of his debts. ITe defendant IVade by Bonett his 
guardian put in his anfwer, fetting* out the fafts above al- 
leged ; and Bonett put in hts anfwer, and thereto annexed a 
particular of thewniiings and fecurities fent to him by Lapps 
belonging io^Lamiert\ eftate, and a copy of the account he 
made up with Capps. 

Bonett having made his will, and thereby having fubjefted 
his real and perfonal eftate to the payment of his debts, Igc. 
and having appointed Samuel Hartly executor, died foon af- 
ter 
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ter his anfwer put in. l^itrtly refufing to ad, adminiflratiort 
with the will annexed of” Henry Bonett was granted to Mary 
his only daughter, wife of the defendant JoEn Aldrich. 

The plaintiff brought a t)i!i of reviver againft Aldrich and 
his wife, Hartly and Samuel fVade.f praying a difeovery of 
Bonett'% eftate from Hartly and Aldrich and his wife. Aldrich 
and his wife in their anfwer fet forth, that they had ac- 
counted for BoneU\ eftatc before Mr^ Otlebar one of the 
;na{hrr of this court, purfuantto a decree in a caufe, where- 
' the creditors of Bonett were plaintiffs againll Hartly and 
• ' ich and his wife; and that by the mafter’s rcpoitit ap- 
, , trie whole real and perfonal eftate of Bonett was 

eient to pay l>is debts by mortgages and bonds 


i'he pfcinliff having replied, and witneffes having been 
the caufe was heaid before the mafferof the rolls, 
V:\ i.h cf November 1713, who decreed, that it Ihould be 
3 ; !c: ; e : to Sir Thomas Giry^ to take an account of the per- 
r.?':il eftate of the tellator John Lambert come to the hands 
f.i' Henry Capps and Samuel IVadcy the refiduary legatees, or 
; 0 the hands of Henry Bonetty as curator of Samuel Wade ; 
his Honor declaring, that what money was paid by Capps 
to Bonett of Lambert\ eftate, on the account of Sasmeel Wade^ 
befote Capps becan'c a bankrupt, and what money was re- 
ceived by Boneit for intcreft of Samuel Wade's refiduary part 
cf Lmihert's eftate, and alfo wh.u money was received by 
Mr. Bonett under the commiflion of bankruptcy for Samuel 
Wade's dividend, or any dividend to Boneii on account of 
Samuel Wade in refpedt of the money which Capps owed 
Samuel Wade on the balance of his faid account made up 
between Bonett and Cappsy was ftill the eftate of Lamberty 
and liable to the payment of ’the faid plaintiff Spendlove's de- 
mands, in regard the faid refiduary legatees could take no-; 
thing b)r the will of Lambert until all his debts and legacies 
were ; and the mafter was to diftinguifh what of Lam- 
berfs eftate remained in fpecic; and what upon the account 
fiiould appear to have been received by Bonett as aforefaid, 
the fame was to be made pod out .of the real and perfonal 
eftate of Bonett ; and Jldrich’s sVife and Hartly were to ac- 
count for his eftate, iAc. and what remained due of the 200/. 
legacy with intereft from her age of fifteen, and her cofts, 
were to be paid the plaintiff out of what had been received 
by Boneil, and made out of his eftate, and out of the affets 
©f Lambcrty that fliould appear to be remaining in fpecic' 
in Aldrich, his wife’s, or Hartlfs hands ; and Aldrichy hi9 
wife, and Hartly, were to have no cofts. 

Froni 
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From this decree Aldrich and his wife. Hartley and Samuel 
app,*.lcd 5 which appeal was heard before che ],.rd 
chancellor Coxvper December 6, 3 7I4> at which tr'if was 
iiiiiited on for the appellants, that the plaintitf \jf:er ;oe 
was inti tied to her had accepted ar hci pay- 

rnaflcr, by Icttiiu;' trie money He in his hands, imd rccf'iv-^ 
intcrcll of him for it fome years befc.re he became a 
baiikrupt. Secondly, by coming into the connriliion of 
baal:rup:cv, proving her debt, end rfceiv!«tg her divid‘_nd 
after he had failed^ out of his eftate. rhirdly,' that Capps 
had accounted v/ith Samuel a de'*^ guardian only for tne 

furpht5y and had retained mo:- y in his hinds on tnat ar- 
Ci)uii: to fatisty the plaintiif's legacy. Fonrthl}' that W'hat- 
the guardian Bonett had received of Capps tor nacret*, or 
npoi: the dividend, we^-' received as out of the fi»'pl'.'«? !)c- 
longing tO:,: Samuel IBadcy aiid applied tor his ma.Mtenjnce 
and education.. Fifthly, that Hartley having ne^^er . jVu as 
executor to Bonett^ and Aldrich and his wlfcj navn.^; ac- 
tounted before the nialteV purfuant to a decree of tL;.^ courts 
ought to have had thcar colls. 

But the lord chancellor declared, he wi'; of op.jnon, that 
the decree was right j tor it .‘ppe:n h-g hy i.hep.v'of, that 
the plaintiff had of.cn apphed to Capp. foi her L .C‘-, but 
could nor gt‘t it out cl' his hands, t;, ti\c. to 

get the inteicff, when file could nor t et tre pai..* .o .! be-* 
fdes, during the tune flic rcctdv./d thcimei**4^ Ihc r s\n.. 
der tv/enty-onc, and therefore hta* acccn^i.ag of '.‘cLrcd' 
iould not prejudice her, Anu her ctanii.^ into tl»c com- 
million^ and rco' iving a dividend would be no obfl' u^ition' 
to her fdlcjvving La?Hl?erfs ajjets rill flic had a full fatisfac- 
tion ; and wdiat was received by /uwf// <A Capps muft be 
looked on as the eifate of LamJrrty ..nd could not be a fur^ 
plusy till all the debts and legacies of Lemheri vVfa'^ paid. 
'That the account fettb'd bLavveen the guardian and Capps^\ 
and the leaving money in Capps hrnds to pay the pFiinrilF 
C(;uld not pol^ibly biuvl her, the not being p trt/, or con- 
tenting to that tranfaelicm i nor could the ruphctr.on of l.c 
money received by Bonett any way affect her intcrellj it re- 
maining as to her, Lamberi\ eftate, llilly and liab’ to her 
legacy.' 13c thought likewife the appdlan:,^ ought not to 
have cH>fls, and affirmed the decree. Mr. / V/W>/ and 
Raymond wkh the appellants;' 
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Cliffc ct alii vcrj Gibbons, Kadwell, et alios. 

December 1714* Ch^ivcery. 

U PON hearing dii*? day, the cafe appeared to be 

viz, Rameford IFaierhouJe being leifeef in fee-fimplc 
of a plantation and feveral lands, i^c. in Jamaica^ the i^tb 
of November 1688, made his wrll in writing, and thereby 
diredifed that all his debts fliould be paid as foon as conveni- 
ently could be after his deccafe together with his fimeial and 
other chaiges, :vnJ thereby gave power to Elizabeth IVciUr^ 
houfe his wdfc (if rxed ftiould be) to fell his lauds, tenements^ 
fcivants, goods and chatties in "Jamaica^ and his Icafes^ 
fliipping and goods in England to raife money to pay the 
fame, and then to pay fuch legacies as are by his 

will ; among which he gave hrs feid wife iCOOlC. to he by 
her detained out of the firft money that could be raifed bv 
the profits or fale of his eftate, after payment of his debts ; 
and the rcfidue of his eftate, after debts and legacies paid, 
he gave to his fak! wife, whom he made foie executrix ; 
and foon after died. She proved the will, and entred upon, 
and polfeHed herfelf of, the real and pcrfonal eftate both in 
'Jamaica and Englartd^ and by perception of the profits there- 
of paid all hK debts, funeral charges and legacies, and fo 
did not fell the Jamaica eftate. Elizabeth WaUrbeufe the 
13th of April ryii made her will, and gave all her eftate 
in Jamaica to the defendant John Gibbons^ and his heirs 
upon truft to pay the pJaintifT Cliffe loco/, by yearly pay- 
ments out of the neat produce (after all chaiges dedu(^cd) 
and then to pay feveral other legacies j and after payment 
of all the faid legacies, flie ^avc that eftate to the defend- 
ant John Gibbons and his heirs. She being alfi) feifed and- 
poflefled of both real and perfonal eftate in England^ fhe 
charged it with the payment of feveral legacies, and (among 
others) with 30/. to the defendant John KadwclL and 250/. 
apiece to the defendants Mary and Anne AWw^//his daugh- 
ters. And the reftduum of her eftate in England (he gave 
to the plaintiff Cli^^ and made the plaintiff Cliffe and the 
defendant John Gibbans^ executors. 

fund a tellaror intended particular legacies fliould be paid. 

November JO, 17 12. Elizabeth TVaterhoufe the teftatrix 
figned a note as follows, viz. 

If a man has a London^ November 30. 1712. Couflii John Gihbons^m 

cafe I die, pay unto my coufins Mary and Ann Kadwelt 
>vre, and dies 250/. a piecc, and 70/. more to my coulin John Kadwell 

Wliilc pait ot tbf 

p. ov’urt ot his foTjign tftate is at fea coming hUhew fuch produce h to be confidered as part of 
fell foicign cllate. 

‘‘ for 


Wuids in a dr- 
•vifc opr I n"n''c of 
the. whole, inte- 
rtfl ill lands will 
pafs tlu whole 
intLrcU:. 

J).acc. ante 187 
«ind Itc the 
books and cafes 
thm citLd. 

If a iniii bv hje 
•Will ainhciilL 
Ills '“vifc to fell 
his land , goods, 
and chatties, if 
need fliould he, 
to pry h.s dchtt* 
and I gacicb, and 
gives he I the 
refu ue of hit 
cllitt, the whole 
inteiefiin liit 
lands pXes to 
the V lie vide 
Covvp, 43 308. 
420. 

If a man gives 
iJk fi me perfon 
fwo legacies ot 
thefaine amount 
one by his will, 
and the other by 
hi » codicil, parol 
evidence is ad- 
niifTihlt to prove 
that he intended 
the legate e 
fhould have both. 
Vidi Bl. 60. 

3 Bro. Clu. CaC 
31, 85. 
but fee alfo 
3 P. Wnib. SI* 
I Bro. Cha. Caf, 
206. 

Parol rvldtnce Is 
admiffiblc to 
prove out ofwhat 
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for mournings and place it to tny account, and it (hall 

be allowed yOu. ’ , 

f Themarkof'SX\% 2 Jot^ WaterhoUfe 

/he then not being able to write her name as ufuaf : which 
note upon a conteil in T>oSfor 5 Comrmm was made a Codicil 
to the faid will. And the plaintiff Cliffe and defendant Gib-* 
joined in the probate. 

The teftatrix at her death had about 8o hogfheads of 
fugar upon the high feas coming from "Jamaica for England^ 
of which 32 were loft ; the reft afterwards came to England^ 
and were pofTell'ed by the defendant John Gibbons. 

This being the faftj Mary Clifje the plaintiff brought her 
bill againft John Gibbons and the Kadivells^ to have an ac- 
count of thepetjfona! eftateof Eitxabeth IVaterhoufe^ of which 
the defendant Gibbons poffeffed himfelfj to have her lOOoA; 
legacy charged on the Jamaica eftate, tb have the 250/. and 
250/. and ^0/. legacies given the Kadwells paid out of the 
Jamaica eftate ; and to have<.an account of the fugars, a$ 
part of the Englijh eftate. To v/hich all the defendants put 
in their anfwers, and witneffeS were examined,' The 
Kadvuells brought a crofs bill againft CUffe and Gibbons-, the 
executors of the will of Elizabeth IVatcfhoufe^ for their lega- 
cies given by the will and codicil, And on hearing 
both caufes this day before the lord chancellor Cowper^ the 
firft queftion was, Elizabeth Waferhoufe 

in fee of the Jamaica eftatcj fo as to have a power to charge 
it or not J for the defendant Gibbons (whofe mother was heif 
at law to Ranceford JVatcrhoufcy and who bad conveyed the 
Jamaica eftate to her fon the defendant) infifted that fh'e 
/Mily had a power given her by her hufband’s will to fell,^ 
which fhe never executed, but by perception of the profits 
paid his debts, that by the words# the^reft of his eftate,’ 
which he devifed to her, only an eftate for life pafledy and 
that the reveirfion defeended to his heir at law, under Whoni 
he claimed, and confeqtiently, that Elizabeih IVaUrhouJb 
could not charge the 1000/, upon that eftate for the plain- 
tiff^s benefit 

But the lord chancellor Cowper Was dear 6f opinion; that 
a fee pafl'ed by the devife of all the reft of his eftate to his 
Wife Elizabeth, fu'bjefl tothe payment of his debts, and’ 
decreed tliie looo/. to be paid to the plaintiff. See 3 Mod. 
45. Reeves V. JVinnington. ^ J, devifes all his eftate to 
S. a fee paffes. if Ro. Ab. 834* ^tile 193, 281. Johnjon 
V. Kerman. 3 Kehle 245. Wilfod v. Robinfon. 3 Mod. 228.' 
Hyley v. Hyley. And the lord chancellor held, that where 
a man devifes all his eftate, goods and chattels, and no‘ 
mention had been made before in the will of lands of which' 
V p ^ ' the* 
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the teftator was feifed in fee, a fee-fimple will not pafs ; but 
where a real eftate is mentioned before in the will, and then 
fuch words follow, a fee pafles. 

The next queftion was, whether the Kadwelh fhould have 
each of them two Turns of 250/. one by the will, and the 
other by the order. And upon reading witnefles, who de- 
pofed, that the teftatrix took notice fhe had given them 
250/. by the will, and faid (he would make it up 500/. 
both fums were decreed them, and alfo that it Ihoidd be 
paid our of the Englijh eftate, which appeared to be her in- 
tent by the depofition of witnefles* 

The third queftion was, whether the fugars, that were on 
the fcas at the teftatrix’s death, fliould be cftecmed as a part 
of her Jamaica or Englijh eftate* And decreed, that it not 
being arrived in England before her death, and the trufts 
being to be performed by the wil- out of the neat produce 
of the Jamaica eftate, it Ihould be took as part of the 
maica eftate. 
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Rex ver/^ Bradford. 

February g, J714. 

I N a fcire facia s^ro\xg\\t in the petty-bag, it was fet out, 
that the i.^h i-ay oi March laft paft at IVeJimiyifter in the 
county of Muldlefex^ Ifaac Pyke^ the defendant Bradford^ 
and others, per quoddam feriptum fuum ohhgatortum fgillis Juis 
f'TiUatum cogaoverurit^ etquilibet eorum cognovit^fctenerietfir- 
niter obli gar i JcreniJJhnae doyninae Annae nuper reginae A fagnae 
BFitnnniae.^ lAc, defun^ae in 500/. folvcndis di^iae nuper re-^ 
glnjc cxecutoribus vcl adwhiijfratoribus juis^ which was not 
paid to the queen in her life, nor yet. to the king ; therefore 
the writ commanded the fherifF of Middkfexy to fummon the 
defendant B, to be in chancery, toV. in crajVino animarum 
next following, to fliew why execution Ihould not beagainft 
him, 13 1\ tedr \ 05 iQh, i Georgii. Upon fcire feci returned, 
the defendant appeared, and demurred to the writ, and the 
attorney general joined in demurrer. And Mr. Peere JVii^ 
Hams and Sir Robert Raymond for the defendant took excep- 
tion, that this bond was not framed according to the ftatute 
of 33 Hen. 8. c. 39. and confequently it had not the eftec^t 
of a recognifance, nor could a jcire facias lie thereon ; for 
the money was made p.iyable to the queen her executors 
and adminiftrators, and ^^herefore alfo was entered into to 
her, in her natural capacity- See Moore J93. pU 342. An^- 
ierf 129. Scroggs v. Lady Grejham : and fee the ifatute of 
33 Hen. 8. c. 39. f 50. Mr. folicitor general Lechviere 
for the king ; of which opinion w’^as the lord chancellor, 
and gave judgment for the king. See 2 Cq. 92. Mich^ 
35 Hen. 6. 29. i. pi. 3+. 


A bond to tlic 
his exccu- 
roft and adinini- 
flrators under 
X.c. 39. 
r. 50. cf the 
force 01 a (latute 
fbjjlc. 
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Rcdiliaw verj. Brafier et uxorem, et alios. 


1 


OSoher 1715 . 


Chancery, 


The lof.of a par* 
the peifoiial 
cflate o<' a Irce-. 
man of London 
|by the infoJvctficy 
of lihcxccijtor 
niall fall firfl up- 
on the teflamcn- 
tary part of it ; 
nor upon that 
?ind the cnllo- 
mary parts pro 


U P O N exceptions to Mr. Lovibond the maftcr’s rcrt 
port) the c«ife was this : jojefh Jnderfon a freeman of 
London having iiTiie by his firft vife, Juliana fwhowas 
the firft v/ife to the plaint iff Redjhaw^ and to whom he 
had took out adminiftration) and Hannah wife of Brafter\ 
and by Barbara bis fecond wife fwho after Anderjon^^ death 
married alfo the plaintiff Redfiaw^ and to whom after her 
death) he alfo took out adminiftration) Jofeph<^ William^ and 
Jane (who died in her father’s life-time) 15th of September 
1701 rriadc his will) and thereby direfted, that an inven- 
tory fhuuld be took of his perfonal eftate by his executors, 
and that Barbara his wife fhould have her widbw’s chamber^j 
and after his debts and funerals paid, gave her a third part 
of his perfonal eftate ; another third part he gave equally 
amongft his children, Juliana^ Hannah^ Willtarn^ 

and Jane \ and the remaining third part he gave as follows, 
'Otz. 740/. to Hannah^ 200/. a-piece to Jofeph^ William’^ and 
Jane^ and the overplus (if any) to be equally divided 
among four of his children, and to be paid them by his 
executors, viz, to his fons at the age of twenty-one years, 
and to his daughters at twenty-one, or marriage i and if the 
third part of his perfonal eftate in his difpofe fhould by baij. 
debt^ or other accidents fall fhort, and not be fafficient fcdi 
. pay all his faid legacies, he wnlled each of his faid legatees 
fhould bear fuch lofs, whatever it amounted to, ift propor- 
tion according to their legacies, and made James Duck>^ 
Jofeph Chandler^ Samuel Greenhill witThomas Greenhilhxii^ 
c uturs j an 4 died in April following. 

Mr. Duck^ Mn Chandler and Thomas Greenhill only prov- 
ed the will, and exhibited an inyentory of their teftator’s per- 
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Zonal eftatc into the chamber of London^ and entered into 
the ufu.il recognizance^ and paid Barbara the widow, and 
aVlr. Redjhaw {who had married yultand) feveral films on ac- 
couiic of their cuftomary (hares. 

Thomas Grecnhill died, and Mr. Duck having took out 
adininift ration to him, a bill was exhibited againft Mr. 
Duckj Mr. Chandlery and the infants, by Rcdjhaw for an 
account of the perfonal eftate, and to have a diftribution. 
thereof according to the cuftom and the will. 

May i8, 1707, the caufe was heard, and an account di- 
retried, and the mafter by his report charged the efefendant 
Duck (who was become infolvent) with *63/. ts. lOd, as the 
balance of his account jiot aniwered by him, and with 
i"]C)L igr. received by Thomas Gretfihill out of the tefla- 
tor’s perfonal eilate not anfwered by him, making together 
443/. 10*3^. And the mafter reported, that that 443/. lOcL 
ought to be paid to the defendant in right to his wife 
nah {'who furvived both her brothers, Jofep\\ md William^ 
and was inthled to their ftiares out of the teft amentary part) 
but if it was loft, it ought to be born out of the teftamentary 
part, an 1 not out of the cuftomary parts* To which re- 
port the defendant Brafur took exceptions, which coming 
to be argued the 15th of December 1714. before the lord 
chancellor, the queftion arofc, upon what part of the tef- 
tator’s eftate the lofs of this ipioney (in cafe it ftiould not 
be recovered) was to fall ; whereupon it was ordered, that 
the faid mafter fliould ftate a cafe touching the faid lofs, and 
fend it to the recorder of the city, to certify to the court the 
c'uftom of the city of London upon the cafe fo to be ftated, 
vr^., whether by the faid cuftom the lofs of the faid free- 
man’s eftate by the infolvency of his executors ought to 
be born out of the teftamentary part of his eftate only, or 
out of the whole perfonal eftate, as well cuftomary as tef- 
tamentary. 

The mafter ftated the cafe as before, and fent It to tlic 
recorder. And the lord mayor, aldermen, and recorder, 
fent a certificate to (he court fubferibed by them, which ^ 
after a recital of the cafe ftated by the mafter was as follows : 

“ We the lord mayor and aldermen of the faid city of 
London^ whofe names are fubferibed, do in obedience to 
the faid order, by William Thornpfon efquire, recorder 
of the faid city, ore tenus humbly certify unto your 
lordftiip, that if a freeman of London dies, leaving a 
.widow and children, his perfonal eftate (after his debts 
‘‘ paid, and the cuftomary allowance for his funeral, and 
for the widow’s chamber being firft dedu£l:cd thereout) 
is by the cuftom of the faid city to be divided into three 

equal 
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equal parts, and ^ifpofed of as follows, viz» one third 
part thereof belonq;s to his widow, another thiid pait 
belongs to his children unadvanced by him in his life* 
tinu', and the otiirr third part fuch freeman by his lafl 
will may devife as he pi cafes. 

Bat where a lofs of a freeman’s edate by the infol- 
vcncy of his executors doth h.'ppen, thtire is not any 
cuflom of the city of LoJiuon^ wiiich cliretSf”, whether 
fuch lofs oucht to be born out of the tcRamcntary part 
of his cdfate only, or out of his wb.ole pc/fonal ed ate, as 
well cuftomary as teftamciitjiry. l).TUr! tlie i6ih day of 
/Ilril 1715.” and fubfcril^cd by Sir JPlUum Humphi^ey!^ 
lord ma}or, Sir lP'^i!Hu?n Thornljon the recorder, and fifteen 
aldermen. 

The Cuufe corning on in the paper this day, the certi- 
ficate being read, it appeared, no aid for the determination 
of this cafe WMS to be had from the ciiftom, and no cafe 
being ftated as a precedent, where this matter had been dc*. 
termined, it flood for the opinion of the court upon the 
rcafon of the thing. And after hearing the counfcl on 
both fidesj the loid chancellor Covoper held, that the lofs 
was to be born wholly out of the teftamentary .part, fince 
it proceeded from the infolvency of the executor, who was 
appointed by the teftator and in the nature of his truftec, 
for whofe defaults it was jufter^^hat his legatees, Eifr. fliould 
luflcr, than the perfons who aaimed a right oy the cuflom, 
and not under the teflator. Sir Tho?nas Powys and Mr. 
Cowper counfcl for the plaintiffs. Sir R, Raymond only 
counfel for the defendants ; Sir Jofeph "Jehyll and Mr. Kti-^ 
fjltey^ wd;o were the defendunts, other counfcl being abfent. 
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M Emorandum, That Sir Robert Raymond, and Ed^ 
»^nund Prnbyn of the Middle Temple, efq, appeared 
in chancery ^ Friday the 31// day of January 1723, in ohe-^ 
dUnce to tv r its dire tied to them^ returnable immediate, com- 
mandlng them to take upon them the degree of ferjeants at law : 
and they t^ok the ufual oaths therc^ and immediately after were 
coifed in the ireafury of the common plea s^ and being brought to 
the bar counted in that court ; and after having entertained the 
lo^'d chaticeil'a-^ judges^ and ferjeants^ at dinner at Serjeants 
Inn hall in IHect ilreet, Sir Robert Rayrnond was that even- 
ing jiuorn one of the jujlices of the court of king'^s bench at thft^ 
lord chavcellor''s houfe in Lincoln’s Inn Fields, in the room of 
Sir Robert Eyre, nvho in Michaelmas vacation before had 
been made lord chief baron of the exchequer in the room of the 
late I'jrd chief baron Mouniague, who died in Michaelmas 
term. The fame time Sir Yoxk. his maje/ifs jolicitor 

general was fivorn attorney general in 5 /V* Robert Raymonds 
phee^y and Sir Clefnent \V earge within a fe%v days fucceeded 
tSir [''ihlip York in the of ice of his majeffs foliciior general : 
and Sir Robert Raymond took his place as one of the judges of 
the kinfs hcnch^ Klonday, February M/' 3^, 1723. The 
motto cf Gur rings was^ Salva— — — — Libertatc potens, 
Jaican, 
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The inhabitants of theparilh of St. Giles in Read- 
ing, a^ainji the inhabitonts of the parifli of 
Everfley Blackwater. 

Monday^ February 

4 

S. C. 2 Self. Ca. 1 16. pL n2. 

^ Having gained a fcttlement in the parifli of EverJIry 
lettlfmcnt by * Blackwatcr removed into the parilh of Giles iii 
i wh ch'^t and married there, had two cliildren born there, 

born, ii Its p:i- death ; but gained no new lettlemcnt 

rents ivivc no in that parifli. After the death of the children were 
i by order of two jufticcs to Evcrjley Blackwater^ 

pl/is! r! acc! place of their father’s laft legal fettlcment. And upon 
io \ 265,267. an appeal to the quarter-feffions from this order the 

this Order, by an order of the feflions, which 
ciTcd!^i ftated the cafe fpecially, was quaflied, the juftices of peace 

Caf.ii2. pl.105. at the quarter-feflions being of opinion, that the children 
But .f the father could not be removed to Everfley Blackwater after their 
wltnthecM^^ death, he never having been in that parifh after 

was born, the they were born, and having lived with his children nlv/ays 
chii.1 wiiibe Jn the parifli of St. Giles. Thefe orders being rerijovecl in- 
ugHn t! king’s bench by certiorayiy Mr. Reeve for fupporting 
to'which it. fi- the order of feflioiis infifted that the place of the birfh of 
thrr belong:,, ai- the children in this cafe was the place of their fettiement, 
5 ^^* Inhabitants of Cnmner v. Milton. And ttiat it 
;ed Pafeh. I2 Will. 3. B. R. between the parifhes 
dels and St. Andrew Holborny ante 567. -'htn 

\ '}»rd8 " muft be maintained by the parifli where it 

4S. c. (./y Str. * born, if it have gained no other fettiement, and its parents 
8M.d. have no fettiement: 2 Bulflr, 351. But it was held by 
Vide Bum Voor chief juftice, Poiuys^ Fortejeuey and juft ices, 

latkmt nr with ' though the place of the birth of a poor child, where 
the parents. 3 the father has got no fettiement, is the place of the fettle - 

>oi 26<y. ment of the child ; yet where the father has gained a fettlc- 

children, though born in another parifli, lhall be 
n\en?bv %rent- ^ as fettled at the place of their father’s laft legal 

.ii; , jnay be* re- fettiement, and fliall be removed thither, as well after the 
"la^eof fuch father, if occafion requires, as in his life- 

rettVinent^abcr fuppofiiig they have gained no fettiement of their 

tiiL'de.rh of theown. Aiid therefore the order of the quarter-feflions waa 
parent from quaflied. 
whom kc derived * 
fucli fettiement, 

tlio’ he was never there in the parent’s life time. 5 . C. Str. 5S0, 8 Mod. 169. Fort. 320. cit. 
Andr. 3)0. Vide Burn. Poor, fettiement with the parents. 3. 

{a) According to tlie report in Strange 580. Raymond J. dilTented from the reft of the court, 
«>Ut according to 8 Mod, 1^9, z SelT.Caf. ij6, pi. 112, the whole court was unanimous. 


at thetinv; of WiiS adjud^ 
the birth, and for of Spittlefli 
the whc'U* of bis du 
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Elde qui tarn verf. Stephens. 

February ^ 72 ^ 3 * 

TTN (k-bt, qui iam, brought by the plaintiff againft the f 

.,11 defendant for exxrcifing the trade of a mercer in the ^eneiit 

Corporation of Oi/u//?ry cowtvnvy to the 5 E, c. 4. verdift ot any other pn*- 

Was given for the defendant, and a rule was made, that the th^the 

plaintiff the informer fhoiild pay the defendant’s coffs on the ^ 

^8 EL c. 5. f, 3. Mr. ferjes^nt Darnell moved to difeharge vjdc i i.R. 

the rule, becaufe he allcdged, that this fuit was commenced 

fcT the benefit of the corporation, and therefore the ftatute * 

of 18 EL c. 5. did not extend to this cafe: bccaufe by/ 6. whether the 

it is provided that that aft fhall not reftraluany certain pei- 

foil, body politick or corporate, to whom, or to vvhofe ufc, 

any forfeiture, penalty, is, or ihall be fpecially limited contrary to the 

or granted by virtue of any ftatute, iffc. And by the ila- of Ehz. c. 4, 

tuteof 5 EL c, 45. all forfeitures for e.xercifing trades JtituVAo 

in a corporation, contrary to that ftatpte, are given to the corporation^ 

life of the corporation. And he offered to produce an 

davit^ that this mit was for the benefit of the corporation ; 

and if fo, this cafe was not within the ftatute of 18 E, c. 

5* for that extends only to common informers. 2 Leon. 

1 1 6. Doghead'% cafe, Cro. 434. Johrifon v. Pays. 

But it was held by all the judges, that the court could not 

receive any information of this matter by affidavit^ ikt take 

notice of any thing but what appeared on the face of the 

record; and therefore could look upon the plaintiff' only as 

a ^common informer, and by confcquence he ought to pay 

cofts : for which reafon the motion was denied. But fee 

Hob. 183. Moore 886. pL 1 245. and quaere^ whether the 

5 ^ 4 -/ 45 ;. gives the main peiuilty (as ex- 

prelies it) tor uiing a trade in a corporation contrary to canfuc foritf" 

that aft to the corporation; and if it does, if a common Vide x 'smk 

informer can maintain a fuit for it ? Note, that matter was 

not ftirred in this cafe by the counfel, nor taken notice of 

by the court on the motion, nor was it material in the pre- 

fent queftion before the court, 

The King againji Johnfon, 

S.C. Str. S79. 

A Habeas corpus was granted, direfted to the defendant, ^ 

to bring up the body of a child ?bout (a) ten years TCms corpiJs" 
of age, which fhc had in her cuftody. To which ftie re* bctaUnont of 
turned, th'^ Ihe was appointed guardian to the child by the of a 

fpiritual court, and therefore kept her in her cuftody. "But pointed\y^tlic 
the pcrfon> who fued out the habeas corpus^ infifted, he was fpiritual court, 
appointed guardian to the girl by her father’s will. The f^cWver her 
child was very unwilling to be taken from the care of Mrs. LyTcr 

will Sed Vide 

^ Str.pSi. Burr. 1436. See alfo'S Wms. 1 5U 

(*0 According to Str. 579* (ht was only 9, According to Burn 1436. only 6, 
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Jj^>?/fony who was her near relation, and had taken great 
L ' of hci, anJ was to have no benefit by keeping her. 
All'! tiu couit dotibicJ, whethei they fliould deliver the 
c’lild to the gu«*rdian appointed by the fithei’s will, or only 
Jet her at libc»ty out of Mrs. Johnfon\ cuftody, and leave 
h ’ t> o ) V honi fhe pleafed. Wheicnpon the court oi- 
dt ltd Ml-*. J ' to bnng up the child agunft thelaft day 
i’ ttiiii, u winch time aUo the guardian, who was then 
in tliL count w-'s diHckd to atUnJ j at which day the 
c v\ s (a dflocicd by the couit to the guardian ap- 
p )iutt j thi i ithciN will. '» 

n xh tr { in str s’"' tit 'tifon why the ern rt ud the child r> 
ntrv i V I \ r\ \ as bn t Ihc w s t( o >ounc: t > hei^tlt an 1 tl > is cOi fi 


( ’ ^ 
lur 1 1) 


tlwitu 'itlui n Pisinloi the dec iiun. 1 urt. \ idc Su. 444. 982. 


Thi 


t Is > 4 K Hint 
t( idw J bn 


a fnflPicIcnt- 
rrtiunrul’-'i.li .1 


King<y'* /? tht cluncdlor, mafters, and feho- 
]-rs of the univ’einty of Cambridge. 

S C lo.t 102 vMlIuhc hi ft argument. Str 557. 8 Mod j;i^. 

Anrdamuslcs A Mandtjui vvab duccKd to the chancellor, nr>aftcrs and 
rii) Kud^ ^ frholais of the umverlitv of Cambridge^ commanding 

<ic utovt t’l the to ulf >ic PtHthy to the academical degrees 
til ri» 1! an ii] i] jt im]\^riity of b.rchclor ol art«, matter of arts, bat- 
ch lo) of diMiiuy, and doctor of divii.i £ 5 *^. To which 
tn ’ ’ll h nts Ktui »*^d, that the unuciiity of Ca 7 ibf ulgt^ 
ihl no 1 1 i of P'lnd h Ven, b )d> eoipoi Uc, confifting 

Ol ^ c 1 1 ( { k 1, »i < tteis and kijc , ii*. of the {mic unuc^^lt^ 
t'lr di< fid <h”ie llc'f, mtt( rs and fehohrs have, and 
time out of n.iiul have had, tlK» care, government and cor- 
iTor.on of the fiid univerfity, and of all fcholars, ftudent?, 
nondamustlra n!id others, upon the account of their ttiidies lefidlng ia 
ti.ciT i'. n vifitor univerftty i and for all the times afore faid ufed tocon- 

pl'VsX' has certain academical degrec:s or titles, ii/s. as well thofe* de- 
obT.i'iR(ltlictw:in- p;ie! « in the faid wTit mentioned, as degrees of the like nature 
<h.rrUMjj'<vtpi*ly ij) (livt IS Ollier faculties or fcienccs, ct ah eifdcm gradihmfive 
a;i mill or tiiidis f:ifccptis ittrnm pro ratiGnahilibus caujis fufpendere amo- 
tacm tn be rAcZ/z-Ve/v qmndocuuque viftdtn fjuerit necejjarium fai 

I'oildio }*roi<HMi cxpcdiais: that time out of mind there has been wdthin the faid 
ii'.i Hdini; to the itnivciiitv quardameuria tenta eora?n cancellar 'to ejufdem univer-* 
cfMJimon fit at is aid procaih'Alario univerfUaiis praeJiSfae vel locum tenenta 
^''^'r’undfm cancelUirii magiftrorum ei fch^larlum univcrjlt nth 

JrAv l>clinp'*Ti<'t..a 

or lisjy.iadL'l I'om his ofRc^ unkl^ Itr is either fummcned to make a defence, or actually makci 
out. Virit* .mn 2ic hikI the hookb there cited. 1235. 

.\n r^'u rr i!!' i: '.!b’ (hfpt 'vlcil or det^raded Aiall he veftored by mandamus unlefs Jt appears that 
he tn.^y luvcreviu)^ bv iipply.nj; to fomc other court. Notwirhflandihg a claufe jn a charter 
ronfijuiul hy aO of y uli.mr:nt quod nufius udex dc placitis tencndis by the charter in an infe^ 
rior cijui v fc imroiniuar, rrc partem ad rcTpondenduni coram fe ponat, fed quod patsiUa coram the 
infiTior court 'jnfVitic.iu tur k puniretur, 5 cnon abbi nec alio modo. ' 3 'he king’s bench may inquire 
into the legality of thvfiii penhon ol ann.an within the jurifdidlion Ironi certain temporal offices there 

i 

’ Whether, a contempt of a court is a rcafonable giound for fufpending a man from an office. 

^.. Whether if it is Hated in the return to a mandamus that a man exhibited'depofnions to a 
joiirt, ii is to bt‘ prefumed thofe drpof’tionii were op oatli, 
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frciediHae pro cognitionc triatione et deUi^minatione ofnnium flaci- 
torumperjonalium^ Umdebttorum compuiorurn et quorumcunqtte 
aliorum contrattuujn quam trartfgrfjjtonum contra pacem et m(f> 
prijionnm qnarumcnnqucy infra viUam Cantuhrigtae et juburbut^ 
ejufdem villac fatiarum (mayhem and felony only except cd) iihi 
viagifter ve! feho! arts vcl ferviens fcbolaris aiit cornnmnis tmgif 
tcrciiciaenniverjiiath una partinm fuerit ubicunque vifravtllam 
pracdi£lam ant fuburhla ejufdem fecundutn Jeges et confuclH'llues 
nniverfiiain praediStoc : lint queen Elizabeth by her leticis 
patent, dated 26 Jpril^ third of her reign, granted for her- 
ielf, to the faid chancellor, mailers and feh^ !ars of .ho 
faid unlvcrfity, quod iff et eoriim loca tent-ntes for the tl ;i*c 
being, coram f'ipfis Aiould have conufaiice of all pleas per- 
fonal, as well of debts, ('as laid before in the pr J'crip- 
tion ) and that all fuch pleas the chancellor, mailers and 
fcholars et corum loca tenentes might hear, hold and finally 
determine ubicunque infra villa?n aut fuhurbia ejujdefn villa e 
placuerit^ et inde executionem faccre fecundum leges et coifuetu-- 
dines fuas ante tUnc uftata) ; and that the faid court fii(njld be 
a court of record ; and of fuch aclions, c, tarn ex of h ia 
quam ad feBa 7 n partis fecundum leges et l on fneiudines praeul/Jas 
inquircrent et finaliter determinareiit t ijdem mo'io et forma prout 
ante tempus illud if fuerunt ; et qv/jd tarn jnjilriarii aa placita 
coram Ipfa regina et fuccejforibus juis tenenda ajjtgnaii et afjig-- 
nandi^ juficiarii dib'tae dominae reglnae haercdian et fucceljoi urn 
fuorum dc hanco^ quam alii judiees quiennque in praefenUa ci 
ahfentia dictac regivnc hai rednm et jncceljormn fuorem ditlo can- 
cellar io et ejus fuccejforihus eornmque b.ca teneniibns de on/nlbus 
placith praeditiis aliocatmiem facer eat ahfqui diffculiaie. veiiia- 
pedhnenio aliqualiy ct quod nni Ins jujliciarius jeu judex in prae- 
Jentia vcl abfntia dldlae reginae hacredum feu JucceJforum fin- 
rumy viceeornes major ballivus feu aliquis minijler de plaeitis 
illis feu aliquo eorundem fe intrnmiitereiy ncc partcfn ad refpon- 
dendum coram ipfi% pone ret y fed quod pars ilia coram prat fatis 
canccllariis feu eorum loca tenentibus inde join rrtfnodf^ jujlifcar-- 
iur et puniretur in forma praedidia et non alibi ntque alio modoy 
it quod omnia Irevia fuper hnjujmodi plaeitis et iranfgrcjfoni- 
bus contra ijlam concefionem faHa Jen fienda foren*- ipjo jure 
nulla: that by an act of parliament held 2 April 13 Eliz. 
intituled, An ait concerning the fevcral corporations of the 
univerfities of Oxford and Cambridge^ and the confirmation 
of the charters, liberties and privileges granted to cither of 
them, it was eiiafted, that letters patent* granted by Henry V III 
to the chancellor and fcholars of the univerfity of Orfordy 
and the faid letters patent of the faid queen granted to the 
chancellor, mafters and fcholars of the univerfity of Cam- 
hridgiy and all other letters patent granted by any of the 
queen’s predeceflbrs to either of the unlvcrlkies, 'extunc 
forent honae effe&uahs etpleni vigor! s in lege to either univer- 
lity fccunduinformafn verba claufulas it veram intentlonem of 
the faid letters patent, asjf they had been verbatim recited 

in 
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in the faid afl: 5 and that all the faid letters patent, and all 
ChancT^lor franchifes, privileges^ ^c. by the laid' letters pa* 

ILc^ tent, fhould bv virtue of the faid aft of parliament be mi- 

brJr}^^, fieJ and confirmed to the laid feveral univerfities: that atai 

Plaint kvii'd hy cour^- held 23 Sep, 1718, before Dr. vice-chancellor 

Dr. A'fidtJ v?;ar of the faid univeriity of Cambiidgc necnon locum tenente of the 
tb- vicc-chan- chancellor, mailers and fcholars of the faid uni verlity, held 
within the town of Cambridge fecundum confuetudinem infra 
agaiml br. univcrfitatcm praediSlam time out of mind ufed, et juxta li- 
hertaies et pr 'tvilegia to the faid chancellor, mailers and feho- 
lars before granted, Dr. Conyers Middleton^ then being one 
of the mailers of the faid unlverllty, and within the faid 
univerfity reliding, levied a plaint in debt for 4/. bs, againft 
Richard Bentley in the writ named, one of the faid mailer?, 
and within the faid univerfity then refiding, according to 
the cuftom of the faid court and of the faid univerfity time 
Out of mind ufed, for a debt and caufe of aftion within the 
jurifdiftion of the faid court contrafted or arifing, and there- 
upon the faid Dr. Middleton then and there prayed procefs 
againft the faid Richard Bentley according to the cuftom of 
the univerfity and court aforefaid all the time aforefaid ufed, 
Procefs granted fuper quo ad petitionem of the faid Dr. Middleton taliter in 
and direaed to cadem procejjitm fait quod quoddam decretum five frocejfus extra 
the efquircbedel. praedUtam hcdello armigero univcrfitatis praediSlae ac 

minijlro curiae illius direSiumy to compel the laid Richard 
Bentley to appear at the then next court to be held before the 
vice-chancellor ac locum tenente of the chancellor, niafters 
and fcholars of the faid univerfity, emanavit fecundum con» 
fuetudinem curiae praedklaey which decree afterwards and 
Service of pi oct fs return thereof, viz, the laid T,'^ Sep, 1718. was 

€^v\Dv. Burnley, delivered to Edward Ciark^t one of the efquire bedels and 
officers of that court then being, to be executed in due 
form of law, which faid Edward Clark afterwards, viz, the 
faid 23 Sep, fecundum exigentiam decreti praedildt at "Trinity 
college witj^ the jnrifdiftion of the faid court ad ipjum Ri- 
cardumaccem et fraedtdium decretum fwe proee[J^em ei ojlendh 
et infervivity et tuperinde idem Ricardus Bentley the faid 23 
Sept, infra juri/dictionem curiae illius adtunc et ibidem colloqui^ 
Or, um hahens eumpraefato Edvardo Clark de et concernens decretum 

cont^ptof procejfum praediclum et de et concernens praefatum Tboniam 

pToc Gooch judicefn illmn adtunc exijientemy contumehoje dixit et pro^ 

palavity quod proeejfus tile fmt Jlatutis minime congruus^ Angllce 
unftatutable, quodque i 0 noluit illi obedtre et decretum five 
frocejjum iHum e manibus ipjius Edvardi Clark adtune et //»/- 
dem abjlulity et adtunc et ibidem affirmavity quod praedidiu'c 
At a court held procancellwrius non futi ipjius judexy et quod praedi^us procan ^ 
3 oaob. Dr. cellar tus Jlulte egity et alia verba contumeliofa de eodem protulit : 

de- at the then* next court before the faid vice-chancellor, 

’ f^c. within the faid town of Cambfidgey held 3 OBoh, 

1718. fecundum confuetudinem ejufdem univerjitatis et curiae et 
juxta libertates et privilegia praediBa^ tfte faid Dr. Middleton 

appearedj^ 
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appeared, and declared againft Richard Bentley upon the 
?aid plaint, that he was indebted to Middleton in 4/. 65. j 

and named his proftor : and at the faid court Robert Grove stc. of Cam- 
then regifter and minifter of the faid court exhibuit depo^ bridge. 

fitiones of the faid Edward Clark bedel and minifter of the regifter 

faid court of the contempt aforefaid, quibus depofitionibus ad-- exhibited the 
tunc et ibidem lediis^ad eandem curiam per conftderationem ejuf- depefitionbot the 
dem curiae ad petitionem of the faid prodior, and with the 
alTent of fix dodtors (naming them) eidem procancellario judgment by the 
tunc ajfidentium.^ the laid Richard Bentley fccundum confaetudi^ laid court, that 
nem curiae et univerfitatis praediSfarum a toio tempore traediSio ^ 

vfitatam et approbatam pro coniemptu illo JufpenJus futt ponded fiom all 

Omni gradu fujeepto^ et per eandem curiam adtunc et ibidem pro- degrees, 
muntiatus jutt effe fic fufpenfus : that there is, and time out 
of mind has been, a cuftom within the faid univerfity, ^bat 
the chancellor or vice chancellor of the faid univerfity *2^^/ acon^egation. 
ejus locumtenens quondam congregationem conftfteniem de eodem 
cancellario out procancellario vcl ejus locumtenente et magijlris 
regentihus et non regentihus infra univerfitatem Cantabrigiae 
praedUiam refdentihus infra limites ejufdem univerfitatis fum- 
monere et convocare poierit quandocunque placuerit ; and that the- 

the congregation fo fummoned and convened quofiihet gradus congregation w 
academicos per eandem univerfitatem fccundum confuetudines deprive for co*^ 
ejufdem univerfitatis concejjos ah aliqua perfona infra univerfi- 
iatem illam refidente propter contumaciam talis perfonae reftort 

aliam jufi am et rationabilem caufarn prout eis vifumfuerit ex-^ 
pediens auferre^ et eofdem gradus aut eorum aliquos cidem per- 
fonaefupra fuam purgatlonem aut jummijfioneju r efi Hue re de tem- 
pore in tempus fccundum fuam diferetionem poterit et per totum 
iempus praedUlum ufafuit et confuevit : that at a congregation 
of the faid univerlity according to the cuftom by the faid« 

Dr. Thomas Gooch vice-chancellor, bV. fummoned and con- heft'll 7" 
vened the feventeenth of Ooioher 1718, within the faid 17*8, 
univerfity and town held, the faid vice-chancellor narravit 
praediSiis magifiris fic convocatis et convent is contempt um prae- 
'diBum-i et eoi'um judicium de praemifiis-^ petiit^ fuper quo vifis 
et intelleSfis a 5 libus et recordis curiae fraedi^ae^ necnon lettis 
it entditis depofitionibus praedi^is-^ quaedam gratia five placi- 
ium de eodem Ricardo Bentley propofita fuit fccundum confue- Grace put 
indines infra univerfitatem fraediblam in ea parte a toto tem- 
pore fupradiilo ufitatas in his verbis : Cum reverendus vir 
Rkaraus Bentley collegii Trinitatis magijler ad furnmos in 
hac univerftiate titulos et honores vejiro favore dudum pro- 
motus adeesje immemorem et loci Jui et vefirae authoritath 
iederit^ ut debite fummonitus ad comparendum et rejponden- 
dum in caujd coram procanullario' obedient} am recufaverity 
mtnijirum univerfitatis fummonentem indignh modis traSlavity 
pYocancellarium et capita collegiorum opprobriis impetiverity 
jurifdiSiionem denique univerfitatis longo ufu regiis chartis 
it au^oritate parliamenti jMiUtam pro nihih habendam 

ijfi 
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e^e dedara'OcKit ; cum^ui idtm Ricardui Bentley Juper Uf 
caujis ab cmni gradu fkerit^ et p-'Jfea per tret 

dies juridicos expet^Mus comparers tamen negUxerlt : placeai 
vabisj ut ditius Ricardus Benihy ah omni gradu timh et 
jure in hac univerfitaU dejiciatur et excludcdur : et fuper-* 
tndc idem Ricardus Bentley perfenientia?net cong: igatudiemfe^ 
cundumconfuetudines umverjitath praediSiae a ioio tempore prae-- 
dirio ufitatas ab omni gradu titulo ct jure in eadem uniocrjitate 
dijedlus et exelufus fuit : quodqu^ idem Ricar lus Bentley autho-- 
ritati ejufdem unlverjitatis je j'ubmittere neglcxerlt r t recujave- 
rlt^ et hucufqtu neglexit et najat : ftka de cauja prucjaiiim 
Ricardurn Bentley ad graJus acadendcos in brevi praedUio men- 
tion atns non rejiituiv et etimfic in contempt u remanentem 
rrjiitucre vel rejtitui facerc Jaha authorltate academiea non 
pojfumus. 

A. Snape procane, 

Laft Trinity term this cafe was argued by JVIr. ferjeant 
Chejhyre for Dr. Bentley^ and by Mr. ferjeant Comyns for the 
univerfity ; and at that time the whole court, viz. Pratt 
chief jufticc, Powys^ Eyre^ and Fortej'cue^ juftices, were 
llrong of opinion, that the return was ill, and that a pe- 
remptory mandamus ought to iffuc ; having before refolved, 
that a mandamus woul ' well lie in this cafe, bccauf r thefe 
degree^ in the univcrfity were to be looked on as more than 
bare titles of honour, or precedency, fcveral temporal ad- 
vantages being annexed to them by afis of parliament. 
And this term the merits of the return were argued by Mr. 
Reeve for Dr. Bentley^ and Mr. Attorney ^Jcneral Torke for 
the univcrfity, Mr. Reeve for Dr. Bentley admitted, that if 
the univcrfity had rturned, thac the king was their vifitory 
as they might have done, it would have put an end to the 
difputf here; but not havkig returned, that they had a vi- 
litur, if ii appears by the return that the [)rocceJing>; in the 
univcrfity have not been agreeable to the rules of juttice, a 
pei'cmpU'.ry mandamus ought to ilTue. He infrtedy when 
degrees in the uuiverdty were conferred upon a perfm, lie 
had tlicreb-y a freehold in them, and would be intituled to 
ieverai privileges and adv.aitagc$ annexed to them by adds of 
parliament, of which this court n)uft take notice. By 
21 //. 8. c, 13. /. 23. doctors in divinity, batohebrs iij 
diviniry, I'T'e. may purebafe and take difpenfations to hold 
twr benefices with cure of fouis, yr. By 12./ 6. 

a baichcior of divinity may be admitted to a benefice of 
above 30/. per annum in the queenN books. Incumbents 
<:f churches in cities and towns corporate united purfuant 
to xy Car. z, r. ^ / 6. muft be graduates of one of the 
univerfitles in this kingdom* And graduates in the uni- 
Tcriitles are intitled to feveral privileges by the canons of 
Canon 41. 127. 
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In tills return the univeifity rely on two things : R.®x 

I. A fufpenfiori of Dr. Bentley- from his degrees by the of Cam* 
vice-chancellor's court.' brid^j 

0. e A deprivation of them by the convocation. 

As to the fufpcnfion, he infiftccl it was not legal. For 
the fiipportof it he faidj the unirerfity rely: 

1. On a cuftom. 

2. The letters patent of Elizaheih^ in which there 
is that claufc, ^iod nullum jujiiciartus jeu judex fe intromhtati 

3. The of 13 Elix, confirming the faid letters patent,' 
and the liberties ani franchifes of the univerllty. 

And he would firft confiderthat claufc of nullum ju/tidarlus 
feu judex fc hitromittaty b\\ becaufc it \Vas ftroriLOy urged 
for the univerfity that by that claufc this court was excluded 
from all juiifdidion of inquiring into their proceedings in this 
rafe. But he faid, this was no more tl'.nn a grant of co- 
nufance of pleas cxclufive of other courts and muft be A Fnantof l.o]du 
governed by the rules the law h^s provided relating to fiich in? CV. 
fort of grants, by which the courts above are not deprived 
abfolutejy 'of jurifdidlion. For if an aeiioti is com- /.v/.-Wrlr 
menced in tliis court againft a fdiolar of the irniverfiry, the 
univerfity may claim conufance of the pica by virtue of 
thefe letters patent^ and the acf of parliament ; and if they 
make their claim properly, and in time, it muff be allowed, 
and the proceedings here will be flopped^ But if the uni- 
verfity docs not make their claim the firft day, this ("<7^ W R.ncc. 1. 
court will proceed notwithftanding this grant.^ And fo 
was it held H* li Ann, B* R, Per?ic^» I^iannersy Mod* 

125 Fojf, 155. where cafe was brought againfl the defend- 406. 
ant, a member of the univ-i^fity, inhabiting within their 
juriidiefion. The bill was of Eajkr lenn it Ann. and the 
dcfciulant had an imparlance till the firft day of Trinity 
term following ; after which, and before pica pleaded, the 
tnfivcrfity of Cafnhrid^e by their attorney demanded conu- 
I'ance, and fet out the letters patent, and ad of parliament 
of queen Elizabeth before mentioned ; and the claim was 
difallowed, b<‘caufe it was not made the ftrft day* And it r 

was then held by the court,- that as to the grantee of the, 
franchife, there was no difference as to the claim between' 
a gjant of a general conufance, and a grant of conufance 
w^ith exclufive words ; and on a grant of genera] eonufence 
VoL. II. Q,<1 the 



J34o 


Hilary Term lo Gcorgii regis. 


the claim muft be .before iruparance. Ccnufance cannot 
be den.^nded after the' tenant has made default, MicL 3. 
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Nt'ft. 6, 10. I'hat conulance cannot be demanded after 
an imparlance. Mich. 6. Hen. 7, 9. Then they beld> 
that tlie adl of parliament made no dificrcnce, becaufc that 
confirmed thifj franchife only as it was. granted, viz. a 
grant of exclufive conulance \ but the claim of it muft be 
according to the rules of lawc Indeed ir. that cafe it was 
held, there was this difference as to the defendant in the 
action between a grant of a general conulance, and of an 
D. acc.ante conafance y the firft the (a) defendant cannot 

plead to the jurifdidfion ot the court,^ the laft rf he cOmes 
(A) D. acc. autt in time he (b) may; from wdneb cafe it a) oaars, the court 
looked upon this grant only as a grant of an exclufive co - ‘ 
nufance,- and that the aef of parliament only confirmed it as 
fiich, and put it upon the fame foot as fuch grants flood in 
law in cafes of grants of exclufive eonufance, and that this 
Court is not thereby excluded from examining into their 
proceedings. 




8i7. 


He admitted,' that the fadls fet out in the return were con-* 
tempts to the vice-chancellor’s court, W'hich they might 
have puniflied, if they proceeded according to the rules of 
law. He faid, that court was a court of record, and there- 
fore might have let a fine,, and imprifoned the party till it 
was paid, wdiieh is a proper punifhment for a contempt ; 
but that fufpcnfion is not a proper punifhment for a con- 
tempt. A corporation could not fufpend a member of 
their body for a contempt to one of their courts. And if 
they had returned a cuftom to fufpend for a contempt, it 
Would have been an ttnreafonable cuftonij and void. But 
here no fuch cuftom is returned, but only that they fuf- 
pendcft Richar{lu 7 nljentl( y fecunduni corifuetmitnejn Lwmrjwbicb 
is not fufficient ; for the cuftom, if any fuch, ought to have 
been rctiinicd particularly. Befides, they muft have fomc 
other way to |nrV»[l\ contempts to tlic vice-chancellor’s 
court; for if a perfon, that is not a graduate in the univer- 
fity, fhould commit a co. ♦ nipt to that court, certainly 
they h,'ive a w:i\y to punilh him ; but that could not be by' 
ftifpending him from any degrees, becaufc he has i>onc. 

In the next place he faid,. that as it ftands upon this re- 
turn, tiie contempt was not fufftciently made to appeal^ 
to the vice-chancellor’s court. For it is alleged, that 
hert Grove the regifter exhihuit (kpofutcnvs dicli Edvardi 
Clarky beddli et minifiri curiae^ ut praefertUTy de contemptu 
praediStoy which depofitions being then and there read, per 
ronfiderationem ejitfdcm curiae the fitid Richard Bentley^ was 
fill pended, 

%. It 
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I. It is not ?i!lc.red, thefe depofitions were upon oath, 
find the word depofitions does not import ex vi termvii^ that 
they wetcupon Oi:rh. 3 InjK 167. LaUh. 133. If in cafe 
6t m indictment it fhonld he: juratoret deponuntj it would be 
ill. » 

\ 2. It ought to appear, before wlibm the oath was taken, 
and that be had an authority to adminifter the oath* 

3. It is faid d€pofitknt<i 4 e conicmhtxi ; how poflibly the de- 
poiitions might clear the doctor of the contanpt, for it is 
not faid, the depofitions made out the Contempt. 

He infifted^ that the return to this mijindarfius ought to be 
as certain as a Conviction, that the court may judge upon 
it ; becaufe the party has no w^ay to anfvvcr it, but by 
falfifying the facts returned, in a£tion for a falfe return ; 
and in this cafe, if an action was brought to falfify the re- 
turn as to that part relating to the depofitions, if it fhould 
appear on the trial, the depofitions were not upon oath, yet 
the plaintiff could not recover, becauie they are not alleged 
fo to be in the return ; and yet if they were not upon oath,’ 
the vice-chancellor’s court fiioiild n<!>t have proceeded upon 
them. 

But fuppofing thefe things Ihotild be looked upon to be 
fuilicicritly allcdgc^l ; yet the fufpcnrion by the vtce-chan- 
* , lifer’s court is void, becaufc it is fet out in the return, 
that the chancellor, maiters and fehobrs ufed to confer dc- 
itrrecs, and to fuf[)cnd them, and remove perfons from them j 
I’o that the power of fufpending degrees is in tlie vvhcA'body, 
but here the fufpenfion was by tJic vice'chaiicellor’s court, 
which is not the whole body,- and ihat court has no power 
fo fufpend. For which reafons the fufpenfion by the vice- 
Chancellor’s Court muft fall to the ground, 

- 2. As to depriving Dr. Bentley of his degrees by the con-^ 
gregation, Mr. Reeve infi(K;d, the pivccctlings were arbi- 
trary and illegal. The cuffom is returned, that the con- 
gregition hav^* time out 6f rrnnd ufed to deprive any perfon 
refidiiig within the univerfiry of any academical degrees 
conferred by the falJ univeriity, propter cmHumadam tails 
pcrfonae<^ Vcl aliafn jujlam ct raUcnctbtkrri cetufam, 

t. He faid, that the return had pot brought Dr. 
within their jurifdiflion, as the cuftom is laid; for it is not 
Jtt^erred, that he refided within the u'niverfity. 

2,' It 
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2 , It is not laid in the ciiftom, to what court, or to 
whom, the perfoh to be degraded is to be guilty of contu- 
macy. 

3 Though it rs faid, they may degrade for other reafon- 
able caufe ; yet here no rcafonable caufe ap])car«, for it can** 
not be a reafonable caufe for the congregation to degrade 
for a contempt or contumacy to another court ; and it is- 
not faid he was guilty of contumacy to the congregation. 

4* It came very odiy before the congregation, for it 
did ruu come by way of appeal, but the vice-chancclloi 
mrrav'it^ Iz r. 

But he relied upon* if, that there was a fatal fault in thr 
return, which could not be anfwcrcd ; which was, that it 
did not appear, the dotSor was fummoned, or had notice 
of thefc proceedings againft him, fo that he had no oppor- 
tunity to make his defence. And tt> condemn a perfon, 
without hearing him, or giving him an opportunity of de- 
fending Idmfelfj was contrary to natural juilice ^ and fuch 
proceedings have been always held illegal and void by this 
court. 9 £(/, 4, 14. a. II Co. 99. jra. cafe, i 

S/J, 14. 2 S/W. 97. jRcx V. Champtaru Mod. 37. Glided 
cafe. And fo it was held in ferjeant Whitakerh cafe, ante 
1233, when he was removed from being recorder of Ipf^ 
tvichy to be reftored to which he brought his mandamm. 

That it is no ohjcolion, to fay the wnivciTity courts 
proceed according to the rules of the civil law ; for that 
not being alleged in the return, this court can take no no- 
tice of it : and faying thefe things were done fecimdmn con- 
fucfudincNtj is nothing, for the cuftom ought to be ipecially 
fet out in the return. For which rcafons he infificd, the 
matter in the return dijJ not excufe the difobcdiencc of the 
v rit, and therefore he prayed a peremptory tnandamus might 
iflUe. 

Mr. attorney-general Yorke e contra argued for the uni- 
verfity. He faid, as to the point of want of fummons, he 
did admit, unlefs this cafe could be diftinguifhed from the 
cafes of members of coq^orations, it would be againft the 
univciTity. 'The cafe, he faid, was of great confequence, 
bccaufe the franchifes and privileges of the univcrfity were 
concerned on one hand, and the rights and liberties of the 
members thereof on the other. 

Two things mufc be took for granted : 

7 . That every fad well laid in the return muft be took 

be true. 

2 . That 
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2. That it would be no objeftion againft the prdcccdings Rex 
of the univcrfity, that they were contrary to the rules 
the common law, provided they were warranted by their a:c. ot 
cuftoms and charter confirmed by adt of parliament. 

^rhat there were two general queftions in this cafe. 

1 . If a writ of mandamus lay, to reftorc Dr. Bentley to 
his academical def?;fces ? 

2 . if the caufe of depriving the doiSior of them, fet out 
in the return, is fufficient, and the return good ? 

As to the firil, the court having already determined, the 
writ was gwd, and well lay, he would acquicfcc under that 
determination. 

But as the other fide had agreed, that if the univcrfity 
had returned a vifitor, it would have put an end to this 
mandamus ; fo he could lU't hut obferve, that if there was a 
vililor, if the doctor was aggrieved by thefc proceedings in 
the univerlity, he might have made his application there' 

As to the fccond, the return confifts of two parts : 

1. The fufpenfion by the vice-chancellor’s court. 

2. The degradation by the congregation. 

It either of them is fufficlently jiiftified, the return will 
be good, and no peremptory tnandamus ought to go. 

Firft he faid, he would confider the validity of the luf- 
penfion. As to the objeftions to the ibrnt, they would re- 
ceive plain anfwers; but as to rite objection, that Dr. 

Beniley was not heard againft the contempt in the vice chan- 
cellor’s court, and that it was againft natural juftice, a man 
fhould be condemned, without being heard ■, he anfwcred, 
that it muft be admitted, there was no ncceflity, that Dr. 

Btntley {hou\d be actually heard j but if he had an opportu- 
nity to be heard, that would be fufficient. Now he Iwd an 
opportunity to be heard, for he was ferved with procefs to 
appear at the next court, and if he had paid obedience to 
that procefs^ he had heard the charge agaiuft him, to which 
he might have been heard. 

• * . f 

That there was no ncccffity to ilfiie out a fummons, or ' ' ' 
to [^ivc him Jicw notice, to come and anlwcr the contempt j 

for 
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, . R jr X 

C H .-1 > c i i . V. <■> j; ^ 

ki,. ot Can., 
bfiti j’t. . 

Kyi :,c;iiT:rci 

bj^ .'i.i W.ttl 

,Ci ij-it to 
ti... court, as 
fpeaKing 
ing words fayrng 
he will ’not obey 
t>’.e proctfs, or 
btuting the offi- 
cer, an attach- 
ment w*!l go, 
Withoicg ving 
him a day to be 
beaid. Vide Say. 
47, 11.^. 


Procetding in 
vice chancellor’s 
court accoiding 
to civil law. 


frir If a perfon commits a contempt to this court, or the 
cAui’t of chancery, by declaiing will not obey the procefs 
of irie court, by beating an o^cer exccutinjj; the prqccis 
the courts, or by fpeaking refledling; or contemptiious 
Vvoicis of anv of the judges: upon an a^davit iiiade of the 
fad, he will be Gommitted, without hearing him \ for it is 
looked on to be a vain thing, when he has committed a 
contempt before, to make a rule of court, to give an op- 
portunity of committing a new contempt againft it. 'Fhis 
is the rule in this court, and in chancery *, and It is aUb the 
rule in the c;;iiion and civil laws. And that is very confi- 
derabic in this cafe, bccaufe the proceeding of the vice- 
chancellor’s court is according to thofe laws. In the civil 
law there is a diftindion between coiitumac iam prejimftiviim 
z.\\^ iGniumadciin manifVfiam. Calvin Lexicon^ Lontumacia. 
jtciati Praxis^ foL 92, 9;^, 99. Contia lontumacem pottjl 
procedi ahfque ulla nova citatlone. Alerijingerius Oh fen 
idenu Dec ret. L. 2* tit, 6. or 96. dc Contumaci, 'I'his 
proceedings in the vice-chancellor’s court being according 
to the rules of the civil lavi% though this court ftiould ex- 
amine them, yet they muft be examined according to the 
rules of that law. 


The caufe of fuit was within the jurifdidion of the vice- 
chancellor’s court, and this was a contempt in that caufe ; 
and if that court had a jurifdiwHion, all the objedions as to 
The crown can. the irregularity of the proceedings will be out of the caie. 
rrf authorifv n T'heir proceedings arc confirmed by queen EUzabeih by 
letters patent, as far as (lie could do it ; but the crown 
the common ' Cannot erecl a court to proceed Recording to the civil law 
by charter, therefore an ad of parliament was necefiary . 
an ad according palled, to confirm the letters patent, 
in which the cxclufive words are exceeding ftrong, as well 
the connrmation of all their liberties, privileges, 

'I h.it their proceedings arc according to the civil law, 
chief juftice in ms Hijhry of the Law takes notice, 
33^ 34* ^Lich, 8 H, 4. rot, 42. And in the cafe of 
vers and Perncy HiL I Ann, B, R. it was Infifted on in 
the argument of that cafe, and not denied, that their pro- 
ceedings were by the civil law. Belide.s, every fad alleged 
to be done in the return is faid fo to be, fecundum confuetudi^ 
nettiy fs’ c, of the univerfity j and fo is the fufpenfioa alleged 
to be. ' ^ 

cctiits But it has been objeded, that it is not enough to fay, 
k r. to Bentley was fufpended, fcct4ndum confueUidineniy 

there ought to be.a’cuftom particularly fet out for that; 
purpofe. To which he anfwered, that in proceedings in 
inferior courts it is always allowed, to fay that they were 
fecundum conjuetudinern curiae* 


As 
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, As to the objeftion, that fufpenfion from the academical Rkx 
degrees is not a proper punifement for a contempt to a ^ 

court ; he anfwered, that by the rules of the civil law it is 
the only proper punifliment. And it is like an outlawry in bridge, 
the temporaf courts, it is to compel the party to come in 
and anfwer ; and upon his doing that, the fufpenfion is took 
off** And thefe degrees cannot properly be called freeholds, 
nor civil temporal rights; they were originally only.in qa- 
ture of licences to profeffors in feveral profefforfliips, and ^ 

are now titles of diftinftion and precedence. The power of 
granting degrees flows from the crown. If the crown erefts 
an univerfity, the power of conferring degrees is incident to 
the grant. Some old degrees the univerfity have abrogated, 
fome new they hav^e ereaed ; and they are took notice of in 
a6ls of parliament for collateral pui pofes ; and though the 
ads have annexed collater.il privileges ro them, that will 
not alter the nature of thesn, nor take away the power the 
univerfity had over them before ; no more than if it Ihould 
be enaded by an ad of parliament, that none but fuch as 
were educated at Eton^ IVeJiminJier^ or JVincheJier^ fhould 
be capable of degrees, would it reftrain the univerfity from 
cxercifing the power they have over degrees, upon fuch 
perfons educated at thofe fchools, upon whom they fhould 
be conferred. It does not follow, that if temporal rights 
are annexed to thefe degrees, the univerfity would be de- 
prived of their power of degrading, A biftiop has a free- 
hold in his biliioprick, and a right to fit and vote in par- 
liament; yet he may be deprived by his metropolitan. 

Bifhop of ot. David"^ v. Lucy^ ante 447. the ccclcfiaftical 
court may excommunicate for a contempt, and that afFeds 
the party’s temporal rights of fuing, iSc. This punifhment 
by fufpenfion does not differ in reafon from thole cafes. 

Therefore he concluded, this fufpenfion wasr a proper pu- 
niihment for the contempt. 

The eftablifhing, that the vicb-chancellor’s court had a 
jurifdidion, lets in the cxclufivc claufes, and they muft 
take place. It muft be admitted in this cafe, that neither 
^ prohibition, nor a certiorarij would have lain in this cafe. 

And if they have a jurifdidion, and the cxclufive claufes 
take place, the irregularity of their proceedings cannot be 
examined in this court on a mandamus. 

If courts have a jurifdidion and power to proceed by 
rules different from the common law, this court will not 
examine into the regularity of their proceedings on a man-- 
damns. And therefore if a mandatnus is granted, to rcftorc 
a fellow 
fentence 


a college ; if they return a vifitor, though his 
has been irregular, it is not examinable here. 
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R«x Philips V. Buryj ante $. So if the ccclcfiaft’cal court ex. 

^ communicates a perfoH without a citation, this court will 

” grant a prohibition} but the party muft appeal, Whei) 

bridge. a prohibition is granted to the vice-chancellor’s court for 
not granting a copy of a libel, it is by reafon of the exprefs 
. .words of an aft of parliament. And if an aft of parlia- 
ment fhould ena6t, that no certiora? i fhould lie, to remove 

convictions of juftices of peace for fuch and fuch offences } 
though the juftice of peace fhould convift the party without 
lummoning him, no certiorari would be granted by this 
court, to remove fuch a conviftion. 

As to the objeftion, that by this means the vice-chanr 
ccllor’s court would have an uncontrolable jurifdiftion 
without appeal ; and that it was unrcafonable, a man fhould 
be concluded by the firft determination ; he aniwered, an 
appeal laj^ from the vice-chancellor’s court to the congre- 
gation, [But note, that does not appear t>y the return.] 
However, this depended on a pofitive law^, which was 
made fuch by confirming the privileges of the univerfity by 
die act of parliament. 

2. As to the objeftions againft the degradation by the 
, congregation, he faid they were, 

T. As to the power they had to degrade. 

2. As to the manner of their proceedings. 

He faid, that what had before been urged to fupport tho 
■fiifpenfion, might properly be applied to fupport this degra- 
Jarion, without repetitio{). But he farther infifted upou it, 
that the whole pnx'eding againft Dr. Bentiry ought to be 
confidered the aft of the court of the univerfity. For 
by the letters patent the is to the chancellor, mafters, 
and fcholars, that they, viz, the chancellor, mafters and 
icholars, which is the whole body of the univerfity, and 
their loca tenentes^ fhould have conufance, Wr. and there- 
fore the (r/) congregation are to be confidered as the judges 
of the court, and the vice-chancellor only as their official : 
that the court ufually held before the vice-chancellor, might 
be held before the congregation : that by the civil law, 
where there is a comrniflary, he has only part, of the ju- 
rifdiftion, the reft remains in the ordinary, and that the 
ordinary may proceed upon a report made by his official. 

Note, thecoTigrcfation does not confift of the chancellor mafters, andfcholar,, which Is 
the whole body ; but of the chancellor or vice-chancellor, or his Lcum tenensy ct dt magijir]i*rc-, 
lintwm it non regtnt'ibusy refui^g withiii }hc univerfity, Note to the i ft Edition. 
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So here, the congregation ftjight proceed upon the report 

of the vic^-chancellor, which jn this cafe he made to them, chancellor, 

of Com- 

As to the objection, which he faid had been made, that bridge, 
if the degradation flood, Dr* Bentley would be deprived of 
his dcgrecf^, without ever being heard, Without profpe<fl ot 
being reftored ; l)c anfwcrcd, that this was but in nature of 
a proccfs, to cc»p'p-l iJr. Bentley to c<^me in and appear, 
and that it is the general niic of all courts, and of all 
laws, that when the party comes and clears his contempt, 
he lhall be reflored, Linw. cop. Contumacia. That 
this privilege of liifpending degrees, and degrading, was 
agreeable to the privileges all other univeriities enjoyed ; 
and that it was neceflary, that univcrfities fhould have fuch 
a fummary method of proceeding. For which rcafons he 
jjififtcd, the return w'^as good, and that no peremptory ?nan'^ 
damns ought to ifliie. 

Mr. Reeve by way of reply infifted, that though great 
ftrefs had been laid upon the allegations, in the return in its 
fcveral parts, that the fa<fls were done fecundum confuetudi^^ 
nan^ that was not fufficient to make the return good, 
h'or the grant in the letters patent of queen Elizabeth is, 
that the univerfity fhould hold a court, to hear and deter- 
mine pleas, cifr. fecundum leges et confuetudies fuas ante tunc 
uftiatas : therefore if they have a method of proceeding by 
the civil law, which has been always ufed, that ought to 
have been averred fpcciallyi and without it, this court 
cannot take notice of it under that genera! allegation, but 
niufl intend the proceedings are according to the rules of the 
common law. It is true, in cafes of inferior courts fuch 
an allegation is enough, bccaufe their proceedings are 
agreeable to the common law \ but if the rules of the com- 
mon law arc to be excluded, fuch a cuftom muft be fpeci- 
ally fet out. 

AtnJ as to the objedllon, that the vice-chancellor’s coutt 
is part of the congregation, and that the congregation is 
held before the whole body ; the firft is not alleged fo to be 
fn the return ; and as tothelaft, the congregation confifls 
of the chancellor or vice-chancellor, or his locum tenens^ and 
the regents and non-rcgcnls, whiph is not the whole body 
of the univerfity. 

February 17 ^ 3 - lord chief juftice Pratt delivered the 
oi^nion of the court, viz, of hirnfelf, Powysy Fortefeue and 
Raymond juflices, that the return was ill; becaufe fince it 
is.not Ihewn in the return, that the proceedings in the vice- 
chancellor’s court or the congregation are according to the 

rules 
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rules of the civil law, they muft be intended to he agreeable 
Chanceilor to the rules of the common law i and if fo, it i^ot appear- 
&c. of Com- ^ ing the party has any redrefs by applying to another court, 
fcridge. this court will relieve him, if he has been proceeded againft 
and degraded, without being heard, which is contrary to 
natural juftice. This cafe therefore will fall under the rules 
for the removing of members of corporations, which can- 
not be done, without fummoning the party, and giving 
him an opportunity of being heard. The cafes determined 
upon that: head are fo numerous, and the rule fo well fet- 
tled and known, that it cannot now be difputed; for want 
of doing which, this fufpenfion or degradation cannot be fup- 
ported. And therefore a peremptory mandamus was grants 
ed. 
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I'homas Knight Efq. a^ainjl Richard Cambridge. 

S. C. Str. 5 Si . and with forne Inconfiderablc difference. S Mod* 231. 

^Amhridge brought a writ of error upon a judgment 
given againft him in the common pleaS^ in an adion 
brought by the plaintiff upon a policy of infurance of 
the fhip Riga Merchant^ at and from Port Mahone to Lon- 
don. And ferjeant Branthwaite for the plaintiff in error in- 
fiftcd, that thtf judgment was erroneous, becaufe the breach 
was ill afligned : becaufe the policy was, that the defendant 
Cambridge lliould infure the faid Inip, among other things, 
againft the barratry of the maftcr, and all other dangers, 
damages, and misfortunes, which fiiiould happen to the pre- 
judice and damage of the faid ftiip \ and the breach uligned 
was, that the fhip in the faid voyage, per fraudern et negU- 
gentiam magijiri navis praedi^a: dcpre£a et jubmerfa fuit^ et 
totalitcr perdita et amsffk fuit et nuUius valorh devenit. This, 
he infifted, was not within the meaning of the word barra- 
try, but the breach ftiould have been exprefe, that the fliip 
was loft by thq barratry of the mafter. Befides the owner 
of the goods has a remedy againft the owners of a (hip, for 
any prejudice he receives by the fraud or negledf of the 
mafter ; and therefore there is the lefs reaion the infurer 
fhould be liable. Befides, if the word barratry fhould im- 
port fraud, yet it does not import negled; and the fail here 
alleged is, that the fhip was loft by the fraud and negled of 
the mafter. But the court was unanimous of opinion, that 
there was no occafion to aver the fzA in the very wwds of 
the policy, but if the fa<Sl alleged came within the meaning 
of the vvords in the policy it is fufficient. Now barratry 
imports fraud, Du Frefne Glojfar, verbo barataria^ frausy 
dolus. And he that commits a fraud, may properly be faid 
to be guilty of a neglect, viz, of his duty. Barratry of a 
mafter is not to be confined to the mafteps running away 
with the fhip : and the general words in the policy ought to 

be 


Error C, 

Inir- Pafcli. 7 
Geo. C. B. 

Rot. 677. 

Fraud and ne- 
gligence m the 
maAcr of a ihip 
jnclucie ''arratry* 
vide Cowp. 14.3* 
In an adlion on 
a policy of infu- 
rance attain ft a 
lofs hy barratry 
in the mafter of 
alhip, thepla n- 
tiff may ftate the 
lofs to have 
been occ:*fioned 
by the fraud and. 
neehp;encc of 
the mailer* 
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be conftrued, to extend to lofles of the like nature as thofe 
mentioned before : now lofFes ariiing from the fraud of the 
mafler are of the fame nature as if he had run away with the 
fhip, fiippofing barratry was to be confined to that, which 
it is Dot, becaufe it imports any fraud. And judgment was 
affirmed, y^r /7 27, 1724. 

Philip Wilkinfon agam^ Sir Peter Meyer. 

S- C. 8 Mod. 132. more at Urge Str. 585, 

Whercaftatute Ovenant upon an indenture, dated the 19th oi Augujl 
diref^sthiitcon- 1720. made between the plaintiff of the one part, and 

ti'cuUr^clelcrip-" defendant of the other, whereby the plaintiff, in con- 

tion ehteicH mto fiJeration of 1436/. 10/. to be paid to him as therein after 
bef r»K iiiak- mentioned by the defendant, covenanted for himfelf, 

that he, his executors or adminiftrators, fhould, on or be- 
ed and that the forc the 25th of March next enfuing, transfer, £ifc. to the 
fliJi ox- defendant, his executors, adminiftrators and affigns, all 
ftock, bonds, notes, bills, and money, as the South’^ 
whVft bcrVfit company fliould allow, deliver, and pay to the pro- 
thecontraas prietors of lottery annuities, for 1277A ix. 6 d, capital 

wm’made, if hock in the lottery annuities at 5 per cent, then already fub- 
feribed into the faid company by or in the name of the faid 
that the main plaintiff, with all dividends, profits, tifr. and the defend- 
ob'ieft ofthf di- aiit, in coiifideration of the premifles, for himfelf, 
afartainwho^ Covenanted with the plaintiff, that he, iic. fliould within 
had the right of the time aforefaid accept all the faid ftock, bonds, 
fu.ngonthccon- which ftiould be given by the South-Sea company for the 
tradts, 'tii fuf. 1277/. ly. 6^. lottery annuities, and would pay 

regiAryexprefTe!; ^43^'* fame: afuJ for non-payment of the 

who was bene* J436/. 105 . the aclioii of Covenant was brought. After 
ficiaiiy jmerefted of the indenturl, the defendant by leave of the court 
iTit prontrn f^.vcral mattcrs in bar; the laft of which was, 

that neither the contrafi: in the' declaration mentioned, nor 
any abftradt or memorial thereof, was entered and regiftered 
in the SouthSea company’s book, as is required by the fta- 
tutc in that cafe made and provided. I'o the three firft the 
.plaintiff had judgment upon demurrer; and as to the laft 
l)lca, the plaintiff took iflue, which being tried, the fitting 
after laft Michaelmas term before lord chief juftice Pratt in 
London,^ the plaintiff produced the regifter-book of the 
SouthSea company, wherein a copy of the contraft was 
entred verbatim^ under which was fubfcribcd, This is for 
my proper ufe and benefit,” which was fubferibed by the 
plaintiff with his own name, Philip Wilkinfon^ upon which 
the defendant’s counfel objeding, that the regiftcr did 
not exprefs the name of the perfbn, for whofe ufe and 
benefit the contrafl was'^made, according to the direftion 
of the ftatute, the ftatutc requiring the entry to exprefs 
the name of the perfon, for whofe ufe the contraft was 

madci 


in the contrail 
i'<Y flf tme of the 
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made, which relates to the time of making the contraft, Wxlkinsoi# 

whereas this entry only exprcfles the name of the perfon, MavKii* 

for whofe ufe and benefit it was at the time of regiftering ; 

the chief jujftice Pruitt diredted the jury to ^nd a verdict tor 

the plaintiff for 1436/. ioj. but fubjedt to a cafe to be ij)ade 

for the opinion of the court, and the pojiea was to be flayed 

in the mean time. Accordingly a cafe was fettled by the 

counfcl on both fide?, and figned by Sir Clement Wearg for 

the plainiifF, and Mr. FaznkerUy for the defendant, v/iiich 

ftated the contradt in have verba^ and the breach aligned in 

the declaration, and the pleas, and iffuc, and evidence of 

the regifter as above; ^nnd farther, that no evicUince was 

offered, that the contradl was made for the benefit of any 

other perfon befides tfie plaintiff, nor any that the faid con- 

tradt was made for the ufe and benefit of the plaintiff only. 

And the 24th of April this term this cafe was argued by 
Mr. Strange for the plaintiff, and Mr. Fazakerley for the 
defendant. 

The claufe in 7 Geo. 1. Jlat. 2. f. 8. upon which this 
queftion depends, is to this eftedf, 'That every contradf 
for the fale or purchafe of fubferiptions or flock of the 
South-Sca company, w^hich fliall not be compound- 
** ed by the parties thereto, or interefted therein, on or 
before the 29th of September 1721, or an abftradl or me- 
‘‘ morial thereof, figned by the party interefted therein, 
and who fhali be minded to take advantage of the fame 
fliall be entered and rcgiftcrcd in books, which are there- 
“ by required to be provided" for that purp by the refpec- 
live companies, to whole capital fuch ftock, iSc. do or 
fliall relate, before the firft of November 1721, and in 
‘‘ default of fuch entry and regiftcr, every fuch contracl, 

‘‘ as to fo much as fliall remain unperformed and not com- 
‘‘ pounded on or before the 29th of September I72l,ra.dl be 
void ; and that fuch entries fliall exprefs the name of the 
parties or perfons, for whofe ufe or benefit fuch contradls 
were made, iAc, 

Mr. Fazakerley infiftej for the defendant, that the words 
of the a<Sl were plain, that the name of the perfon for 
whofe ufe or benefit the contracl was made muft be exgref- 
fed, which refers to the time of the making the contrail : 
and the afts intended fo, bccaufe it defigned to difeover what 
contrails were made for any of the dircclors, who were fo 
cunning, that they made none in their own names. But 
yet as this regifter is, this contrafl might be made, for the 
benefit of a dircilor, who after might releafe his equity or 
right to the plaintiff ; and yet the regifter will be true* But 
Mr. St 7 'ange for the plaintiff argued, that the preamble to 
this claufc fliewed w^hat the dcfign of the parliament was, ' 
viz. for preventing a multiplicity of vexatious and doubtful 

fuiis 
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Wilkinson fults concerning thefe contrails in law or equity; ^ therefotc 
Meyer dircilsd the name of the perfon, for whofe ufe or benefit 
fuch contrails were made, fbotild be »exprcffe]jJ^jn the entry 
and regifter, that the defendant might knOW^^ who had a 
demand upon him ; which in this cafe the defendant didy, 
the ini ire contrail being regiftered : and by the import of 
the df ed it appears to be for the plaintiff’s benefit. And of 
that opinion was the court; and Raymond ]\ x^\cq faid> that 
this ad being ex poji faSfo^ the oonftruilion of the words 
ought not to be llrained, In order to defeat a contrail, to 
the benefit whereof the party was well intitled at the time 
the contrail was made. Judgment was given for the 
plaintiff. 

The Inhabitants of Buckington againjl The 
inhabitants of St. Michael Sebington in So- 
merfctfhire. 


TfiefalJure of 
the maltcrdoes 
iiot diflblve an 
apprcnticeihip, 
S.C. Str. >8 a. 
8 Mod. 235. 

3 Sell. Caf, ayS. 
Fort. 321. 

An apprentice 
cannot legally 
Jet himfclf until 
lus apprentice^ 
fiiip lb diOblved. 
%. C Str. 582. 
t Mod. 23 >. 
iSeir.Caf- 278. 
Sett. Sc Rtr.i. 
j17.pl. 155. 
Fort. 321, vide 
Bum, F*oor. 
Settlement hy 
apprcnticcfhip. 
R6, 1 4th Ed. 
vol. 3. p. 382. 
The furrendef of 


S. C. Str. $82. S Mod. 235. 

A n order made by two jufticcs for removing Richard 
Allen a poor perfon to Buckington as the place of hrs 
laft legal fettlcment, and an order confirming the fame 
made at the quarter feflions, being removed into the king^s 
bench by certiorari^ the fail ffated fpecially in the order of 
feflions was, That Richard Men was bound an apprentice 
to y. S, in Buckington^ and ferved him in that parifh fix 
months ; afterwards J, S. broke ; upon which Allen with- 
out 7 . 5/s direction or confent, let himfelf as a fervant to 
y. who lived in SU Michael SehingtoHy and ferved him 
there two years : that {a) afterv^ards J, S. delivered up to 
Allen his indenture of apprenticelhip. . And the court of 
king’s bench was unanimous of opiniony that Allen gained 
no fettlement by his fervice at Sebington^ he having let him- 
felf without his mailer’s confent; and though the mailer 
had failed, yet that did not determine the appreitticelhip, 
but the apprentice continued not fui juris : and the mailer’s 
delivering up of the indenture afterwards, if it Ihould be 
looked on as a fubfequent confent,* wiH not make his let- 


the indentures 
by the mailer 
after the letting 
will not relate 
back fo as to 
make the letting 
lawful. 

A fettlement 
cannot be gained 


ting himfelf good, fo as to gain a fettlement by his fervice 
with y N. but if he bad let himfelf to % iV. with J. 
confent, his fervice would have made a Icttlcment. l Salk. 
68, parilhes of and Eccles, Bat Allen vrzs fettled in 
Buckington^ where he was bound, apprentice, and lived and 
ferved his mailer above forty days. The orders were con- 
firmed. 


by hiring and ' 

fervice, unlcfs the letting was lawful. C. Str. 5S2. S Mod. 235. i SefT. Caf. 278. Sett, 
and Rem. 117. pi. 155. Fort. 321. vide Burn, ubifupra. 

{a) According to the Report in % Mod. 235. i SelF Caf. 278. J. S. did not deliver up the 
J^entures until the expiration of the time limited for the apprcntipc/hiyi 
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Jdhn Stcvenfon jun verf. WilHam Nevinloflj 
May^ of Appleby, and the common coun- 
cil of Appleby. 

T O a mandamus ifllied put of the kifig^s bench dirtsfted A muh ivho hat 
to the defendants} commanding them to reftore the 
plaintiff to the office of a common Council man of the bo- ^lybecaiieda* 
rough of Appleby m fVeJiTnor land^thty ^mox\g feveral other fa(fls a witncfi* to 
" returned that the plaintiff was not eledted a common council 
^ man, as in the writ was fuppofed. To which return the belorfgil^'ro^cii 
plaintiff came in, and denied the feveral material fadfs relied perfoni as have 
on by the defendants in their return ; and among the reft ^ c. str. 
alledged, that the plaintiff was chofe a common council man, 
as in the writ was alleged, and concluded to the county, b^ks aiKl cafee 
Upon which as well as the other fadts iffue was joined, and cited, 
the feveral iffues were tried at the bar May 6^ this term- 
And after the plaintiff had proved the fadt of his being 
eleifted common council man, Mr# ferjeant Pengelly for the 
defendants infifted, that by the conftitution oi the borough, 
which was by prefeription, no perfon was capable of being 
•ledfed a common council can of the borough, who did 
not hold a burgage tenure, and alfo inhabit within the bo- 
rough } but the plaintiff inhabited in Bondgaie^ which waS 
fevered from the borough, and no part of it. To prove A man who haf 
which conftitution, the firft witness 'produced was one cannot. 
Richard JVoofe. But it being obje<fted for the plaintiff, that 
he had a burgage tenure, and alfo inhabited in the borough, 
and could not be a witnefs to prove a right in himfelf, and 
fuch as had his qualifications, exclufive of all others j 
which fadt being admitted, he was refufed by the court to 
be admitted to prove this conftitution. But then one 
Mr- Lee was produced as a witnefs for the*<lefendants, to 
prove it, who was an inhabitant of the borough, but it was 
admitted he had no burgage tenure. Whereupon he was 
allowed by the court to be a good witnefs,* as to the right 
fixing in fuch as had held burgage, and alfo were inhabit- 
ants, fmee he did not attempt to eftablifti the right in the 
inhabitants only. But after a long examination a verdl*'^ 
was given for the glaintiff upod all the iffues. 
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John Tufton Efq. verf. William Nevinfon, 
Mayor of Appleby in Welimorland, 

If aftatutcpro. O a mandamus direftcd to the defendant, command - 

'^erfor^ihaUbc ^ fwear the plaintiff’ into the office of an 

alderman of that borough, being duly chofen ; the defend- 
particular office ant among feveral other fa6ls returned, tliat the plaintiff’ 
have ^om Ted eledted an alderman, as by that writ is fuppofed. 

M^th Remain And iflues being joined upon them, they came to be tried 
requifjte, upon at the bar, Saturday May the 9th this term. The plaintiff 
iheiHuewluffi r gave evidence, that he was cledted alderman, Monday before 
icdornotVitT" Michaelmas 1 723. But it was objedted by Mr. ferjeant P/v/* 
incumbent on gelly for the defendant, that Mr. Tufton ought to prove, he 
4l»e party who had received the facrament within a year before his 

exprefs words of the 13 Car. 2. c. i. / 12. 
!ic had complied being, tl^at no pcrfoii lhall for ever hereafter be eled-ted, 
•'.viththcrtqui- into any the offices aforefaid, that (hall not have within one 
^tc. s. c. str. before fuch cledlion taken the facrament, i^c. and 

if f. s.wcrca in default thereof every fuch elediion is declared to be void, 
candidate for the To which Mr. attorney general Torke and ferjeant Corny ns 
-f mand*! plaintiff, that firft at the time of the clec- 

fnustofvieiir ^ tion no fuch objection was made to Mr. Tufton^ and that 
they proved by witnefles ; therefore the plaintiff could not 
expeft this objedlion would be made at the trial, and came 
not prepared to make out that fadt. But the defendant, if 
viulychofcnnnd he intended to infift on proof of this matter, (hould have 
irwould^h^ given notice to the plaintiff before the trial, and then Ik* 

1 wou c i^^vc provided to have proved it. Serjeant Comyns 

alfo faid, that the adl 5 G. r. 6. for quieting and eftablifh- 
ing corporations, confirms perfons then in offices, who 
had omitted receiving the facrament, as 13 Car. 2. c. i 
diredts, and difeharges them from all forfeitures for the' 
fame, and em^ts that no perfon, who (hall be hereafter 
elected, t^c. (hould be removed by the corporation, or 
otherwife profecuted for fuch omiffion, nor (hould any in- 
capacity or difability, £ 5 ff. be incurred, by rcafon of the 
fame, unlefs fuch perfon be fo removed, or (uch profecution 
comruenced, within fix months after fuch perfon 's being 
elcdted, yc. And Mr. Tufton was cledted alderman, Monday 
Tno’ jt wa^not Michae.mas 1722, fo that above fix months are elapf- 

ed imcc the election. But the whole court were unanimous 
in opinion; Firft, that this (/?) cafe was not within the adt 
of the feventh of his maje(ty, becaufe the plaintiff never 
w^as admitted into the office, and therefore copld not be 
removed, nor incur a forfeiture: SecTindly, that it was 
incumbent on the plaintiff, to prove that he had recciv- 
vouid brrequir. cd the facrament, tfr. within a year before the election, by 
' cl of him at the 

tnal. S. C. Str. 5S5. Aprovifion In a Uatute that perfons of a particular riefeription ftrould not 
hf removed from particular offices in a corporation or profecuted, will not irttitle a jjtrfon of that 
d-feription to infifl upon being fwom in to any ol thofc offices. 

C-) VideCowp. 535, 556, 539. W VideCowp. 536, 539. 

13 Car, 


Ifumin, Iving 
•luly chofen, 
arerurn 
that he was not 


incunihcnf on 
him to p;ove 
that he had 
complied v.fiih 
the requifite. 

S, C. S11.5S5. 


required ol Ihin 
Ai the deii.cn. 


And he had no 
notice that it 
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I j Car. %i' c. i: elfe his eleftion was void. \ And lb it Tufton 
> vas (aid to have been ruled by lord chief juftide Parhr-^ Nevikson^’ 
between ^avafir and Hamviond. And fo it was held in the 
cafe bet\v^en the king and MuJkAy concerning ,a member 
of the corporation of Buckingham \ only a differeneq was 
there taken, that in cafe a member of corporation Iiad 
been long in poiTelTian of his office, there ought to be notice 
given, that this would be in'ftfted on at the trial. But here 
tlie phiiiitiflF has never been admitted into the office, but 
liicd this mandamus to get hirt'fjlf fworn in. As to this, 
v/hich was the fifth iflue concerfiing the plaintiff’s election, 
the jury by the direction of the court found ft'.r the defend- 
ant. As 10 the four other iffucs,' they found :‘i the pluin- 

Hugh Macliell William Nevinfdn, mayor 
of Appleby in W'cOmoreland. 


T he jdaintftT fued a man.i^mus ot^t of the king’s bench, Xn a corpcratlnm 
direrted to the defendant commanding him to fwear 
the plaimiif into the office of a comjnon^councii man of ii.cti-jv 
the corporation, being duly choi'en. To which the defend- r^on council- 
^ luit returned, that the plaintiff was n6t eledfod a conr: .... ru-nmon c^nc'l 
Councilman, as by the writ was fuppbfol tJpon which 
ilfue being joined, the iffued wa:-* trie(i at the bar, 6 V/?//;yZ'/v n ;-; .! ai n lice 
May this term. And upon the evidence it appeared- 
that the corporation was a corporation by preferiptiur), con- 
filling of a mayor, twelve aldonncn, and iixteen common- im- ti;. piapoie 
council men, bcfides the freemen at large j that the 
mayor w’-as' to be cbofen out of the ahlermcn by the com- 
mon-couiicil, the aldefmcn to be chofen ont of the com- rco.^onttsma-N 
moil-council or freemen, an»E the common oa.incil to bc' iat? icr another 


:<a.incil to _ 

Chofen out of the freemen by the common-council ; if 

the common-council wxtc equally divided, then the alder- .nil the conimclr^ 

men were to vote; and rf they were equally divided alto, 

then the mayor had a caftiitg vote : that the mayor was xo 

ferve for a year, and until another was cbofen ; that the none 'o/thf 

members ufed to be fummoneJ to meet to choole a n\‘Wf;r, and 

by order of the old mayor, and no certain time was fixed »or 

the choicq of a mayor, it Died fo be about Mibhaclmat \ but VideSrr. 

26 May 1 6^4 an order was made by the niayor, aldermen 15^;-?:. 

and common council men, that they (b'ould for the future 7^ 3» 

meet on the before , day every year, to 

Chufe a mayor, under a penahy inflifled upon every one of 
them that WIfully abfented Irimfelf; that at other ^ho’s, 
for filling up vacancies of aldermen or common-counv-il 
men, the mayor ufed to fiimmon the body, and they never 
ufed to meet without fircii a fummonsj and v.^hen tlicy 
me4 acquainted them with the Vacanryv and with the oc- 
cafion of the meeting, and always out a fommony 
for the meeting on the day, which they called the diarier 
day : that the mayor, eleven alJehnen, and fifteen com- 
.Vqi*. II, R r nio^s 
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ttion-couticU men met 23 September 1 723, being, tlie ^/lon-‘ 
day before Michaelmas^ in the Moothall : the mayor declared^ 
their meeting was to elc<ft a mayor j upon which feme of 
the common council faid, there was a vacancy of an al- 
derman and* common council -man, and they would firft 
proceed to fill up ihofe vacancies ; but the mayor faid, they 
weie filled up : upon which nine of the common-c<nincil 
withdrew into the cour.c 1 chamber, fix of them ftaymg in 
the Moothall with he ; the nine elefteJ the plaintiff 

n com; 7 K<n-c 'ur ril-m m, and figned a j)aper purporting 
their election, and bi )Uj^ht it^ and tendered it to the n^ayor, 
and dehred him to fvvear the plaintiffj but he rcfulcd, aiul 
(aid, currat lex The plaintiff attempted to prove, that it 
was ukial to fill up vacancies the before Michaelmas^ 

before th..y cleifed the mayor ; but only one inihincc was 
given in cvi(lei<ce, of one Grrgjon chafe common-council- 
man on that day before the mayor was eledted, and tl»at but 
two years before the election of the plaintiff J and it did not 
appear, but the mayor diredled the going to that eledtion, 
aiyj that a)] the, common couned then living were prefent 
and confenting. But all the witnefTes for the plaintiff 
agreed, they never knew before this time an inftance of pro- 
ceeding to fiL up a vacancy, without flic mayor’s declaring 
the vacancy, anc diredting them to proceed to fill it up. v 
'rhe f.adh appearing thus upon the evidence, Sir Thomas 
Vengelly his majefty’s firft ferjeant. Sir Clement JVearg foli- 
citor general, and Mr, Reeve and ivdr. Bootle^ infifted for 
the defendant: that upon the plaintlfi’s own, evidence the 
election of him to be a common council-man was a void 
dcdlion; for they faid, this being a corjX)ration by pre- 
feription, the right and manner of elediion was to be go- 
verned by the ufage : that for the election of aldermen and 
common-council -men at any other time but this Alonday 
before Michachnas^ it was agreed, there ought to be a pre- 
cedings fummons from the mayor for the corporation to 
meet: and fo it w^as in cafe of eledtion of mayors before the 
order in 1674: that fince that time a fummons u fed to go 
to meet that day \ that that day was only f6r eledling may- 
ors, founded upon that order; that all the witneffes agreed, 
the mayor ufed to declare the vac'<uicies of aldermen and 
common-couiicil-men, and dircdl the comman*-Gouncil- 
men to proceed to an election, and did not know an inftance 
to the contrary till this time. But indeea they faid, the 
common-council thought they had a right to proceed to 
fuch elcdtion, when they were met, without fuch dirediion ; 
but that was a miftake in them, for there was no ufage to 
found fuch opinion upon : that though fome of the witneflcs 
laid, they had feveral times eledted aldermen and commpn- 
counefl-men this M§nday before Michaelmas before they 
cledfed the mayor ; yet they could give but one inftance, 
which was of one G^egjon eledted fo common-cguncil-man 

two 
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WO years - before the ek<Elion 14 queftion ; and they totild 
not fay^ but in tb it as other cafes they had a general me- 
hiory of, though they could net rccolleft particular names-, 
the mayor might clireft the going to thofe elections, and 
that all the commoif-council-mcn tonturred in it ; th^t the 
mnyor^s prcfencc being necelTary at the meeting he ought to 
prefide, and for avoiding confuhoa ou:-fht in reafon to give 
dircctiop.s^ fhavip'h he did not vote among the Common- 
council in the clcCbon ; and that as the ufage grve thr com- 
njoii-c^ouncil a right of electing ; the fame ufage gave the 
mayor a right of dirchling when theyfhould proceed to fher 
dettioiK But in this cafe the mayor refuted ity faiJ the va- 
cancies were ftllcd up, ctirrat lcx\ tnat- -lx of the common- 
council did not go into the council-chaniber, hut ftayed 
with the mayor j and therefore this not being a diW 
pointed for chufing common-coiincll-meii, nor no fummons 
for that purpole, part of the common-coui.cil, tlu.ugii the 
major part, could not eleft to bind the reft ; and therefore 
they concluded, this cle^ition of the pLiintiiiT was a voi(i 
elediion. 

But Mr, attorney- general Torxry ferjeants Comyns and 
Prohyjhj Mi% liimgcrford and Mr. VJ})^y\ argued, that the 
cleclion of the plainiih’ wi^*^ good. They faid, ilrX what 
flic defendant's counfel infifted upon; was to put the whole 
power over the corporation in the tn:iv<>r ; and that to rd lov/^ 
their objections, was to permit the mayor to advantage 
of his own default, l'hc*y urged the affembly here was 
Regularly heKL' that all the common-couivcil in being were 
there, that the mayor himfclf had no vot^* in the cTcilion 
of alderman or common-couriicil- man ; ihiit his prefence 
was ncceHary in tiie Moviball^ but his ailent to or approba- 
tion of the eicetiort was not neccliaiy: that the ma^yor’j 
v/ithdrawing, when they were in the council --clramber.; 
Could not difiolve the Comiiion-cblincil ; then nine gi/mg 
into the councii-chumber was a majority of the Common- 
council, and their a^'ts would bind the reft, who might 
come in if they wouKi,' as all the wiinefl’es proved, : tha^ 
the adt of hliing up the corporation wms a neceirary a., c, and 
ought tfl he fupported, if by law it could, 

T'lr court were unanimous of opinion, thrrt the rIoCtlon 
WT.S void for the reafons given fey the council for the defend- 
ant; and faid it was 'ahrioft the fame cafe with that i,{ the 
king V. corporation, ST. 6 G. 5 . K, 2720, Sir., 3S5. 

whei-e upbn a return to a mandamus to reftore Coultrr to 
the office of a capital burgefs, it appeared,' that the power 
of removing a member was in the mayor and aldermen, -or 
major jrart of them ; the fummons was oi^ the whole cor- 
poration to cleft a recorder ; and after tbit eleftlon was 
made, the mayor and aldermen feparated thcmfdVes fronf 
the reft, and removed Coulter for mlfbehaviou’*,, S'c. and 
fefld the removal was void, when there v/a$ m fummom* 

IK t » fey 


*u 
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MACHfttL t6 meet as mayor and aldermen, but only as jjart of tbe 
N£vn«isow body. By direftion of the court the.Jury gave a ver- 

dict for the defendanc,- 

Sir , Chriftoplier Mufgrave 'verj^ Nevinfon^ 
mayor of Appleby in Wcftmoreland. 

S. C. Str. 534. 

The ckaiom of K plaintiff Iticd Oi.fnandatnus out of the king’s bench- 

A directed to the defeudantj. commanding him U> 
vjKT.uc^fual fwcar the plaintiff mayor of Jppldy^ being duly chofen. 
iTjccnng wh;ch the defendant retuped, the plaintiff was not 

unlt^aiithr^' elected mayor» as by the writ Ws fuppofed. Upon which 
ckac.s co ncur iffwe being joined,, it was tried at^the bar, .the 

jnit. vide ante ^th this term. The conflituticn of the borouglv was ad- 
nutted to btv that the mayor was 'to be chofen out of the 
aldermen. And therefore it was infifted upon by the de- 
fendant, that the plaintiff fhould prove his being an alder- 
man. And upon the evidence the fact appeared to be thus, 
viz, that the 5 1721^ the mayor, aldermen, and 

all the common-council-men then alive^ being fifteen 
(except one Refiro^ky who three or four of the plaintiff’s 
witnefles fwore they believed was there, but he himfelf 
fv/ore pofitively that he was not there at the time Chriflopher 
, Mujgrave was clcdled tilderman, bat come in after he was 
fwoni, giVing a particular account of the circumffances of 
the time he was font for that evening, and at the time of 
' his coming into the roomy and that he was toldy Sir Chrif^ 
fopher was fu'orn as he came along, and after he came they 
never afkcd his vote) met at a public hoofe in Jpplcby to 
drink fome punch, and the mayor had invited one or two 
A nev^ trial (hall of them to be there, to treat Sir Chrijlopher Mtifgravcy who 
bfc granted after prefoot ; that at the time of their meeting none of the 
thf court wai commomcouncu knew there was a vacancy of an alder- 
difTatisfied with man, for One ff^arcup had figned and fcaled a refignation of 
thcverdia. v^de ofaldcrman bat the day before. After a glafs or 

jP* v/nis,"^ 207. two had gone round, Mr. Chrl/iopherforiy a clergjnnan then 
Str. zp. in company, acquainted them, had refigned, and 

refignation, and propofed the chufing Sir 
hu^fc-c^alfo i Chrijiopher Mnfgrave alderman : whereupon he afleed every 
Sid. 58. T. Jon common -council -man there ("Air in them only the 
az4.7 Mod. 37 . 0f nj(^^nian was, and the aldermen had nothing to 

^ iti the eleilion, unlefs the common-council were equally 
wouJ'inotbe divided) and they all confented, except Barnes^ Robinfon and 
ccnclufiveofthe Lamh,^ who feid It was not convenient at that time of nighty 
ng that manner: upon vyhich the- mayor faid, if that 

was not right, would adjourn to the Moothall,^ to which 
Barnes replied it v/as not neceffary to give Sir Chriflopher 
the trouble to go to tlie Mooihall^ if all were agreed ; 
for the marquis of JVharton was chofe at his houfc ; but 
Lamb or Robhifon faid nodiing : that afterwards the mayor 
kTatCarlclon for the books: Sir Chrijlopher was entred in 

the 
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%ho books, and %orn aldcrnu^li^and afled as fuch after- 
wards in five afl'emtlies, till he was eleifted maycT. No evi- 
’ deuce was glycf^ that -the faid three common-council-men 
<'ver afTented to the eleftion, trut they were in company all 
the time after: nor were the con^mon-coundiJ men c;alled 
over one by one by the proper office!^ as was ufeia] in fuch 
eleiSlions : nor were the common-council-men feparate 
from the aldermen, as likewifc was ufual : and Dean ano- 
ther common-council-' man fwore he was there ; that he 
oppofed it, .and nobody after afked him he conlentcd ; that 
he did iK>t lee Rejbrook there when Sir Ghrifiopoer fwoVn j, 
and Rr/broai t(dd him ibo^'^after, that he was not in the 
room ^ijn^Sir Chrifiopher fworn: that the entry in the 
books refignatioh was made' by Carldon the 

town-clerk fome time after Sir Cbriftopher was fworn, a week 
or more, but it was by direffion of the rraypr given when 
Sir Chrijiopher was fworn. This evidence being fummed 
■up to the jut V by lord chief jufticc Praity wdlh great ftre^s 
laid on the evidence for the defentlant, the^ gave a vCrditSt 
for the plaintiff, to chejl’flatit'fadtipn of the court, wb'^ 
looked upon the plninrlfr's elctSlion to be void^ P'or the 
body not bv?ing corporately affenibled for want of a previous 
fummons, but the meeting only being to drink a glafs of 
wine, and not knowing at the time of theit; meeting of a 
vacancy of an alderman, and oppofition being made by 
three of the common coudcil-j and no^proof of their adually 
confenting afterwards (which the court hdd abfolutely ne- 
ceffary in fuch a cafe as this) and it being exprefsly fworn 
by Rcjhrco^y that he was not there at the eledtion or fwear- 
“ing of Sir ChrlJloplHr \ and in cafe of fuch art accidental 
,cle£lion the court held every member v/ho had a right to 
vote, ought to be prefent and affent ; they were of opinion, 
it was an ele^Slion obtained by furprize, and conreejuetuly 
void. After which, Saturday Aiay Mr. ferjeant Pen- 
gellyy and''the other counfel for the drfendant, moved for a 
new trial, the verdict being contrary to the evidence { wlflcli 
the court agreed j but then it was infifted on by the counftl 
for the plaintiff, no new trial fhould be granted after a trigl 
at bar, where fafts were only left to the jury. But granting 
new trials in cafes at bar, only where the jury determine 
againft the law, or give a general vcrdicl againi^tl^ exprefs 
dirediion of the court, as in the cafe of the Q^Kibn againft 
BewdLy corporation, i P* IVms. 207. the jury found a gene- 
ral verdidt, Vherc the court had diredted, and the,coun?el on 
both afides agreed, the verdiil fliould be found fpecially ; a 
new trial was granted, Tm. I'l Ann* JJ* R, Befides, where 
vcrdifls arc not conclufive to the right, nev^r trials do not 
life, to be granted, though the verdidl is againft. evidence ; 
a.s in eje6tmcnts, becaufe the party may bring new ejetS- 
ments : i Salk* 648. Argent aga’mft '^\t Marmeiduke Darn/l: 
I Salk* 650, Fenwick v. lady Grofoenor: Sir ThmasJom$ 

^ 2^2*4, 


^359 

Mvsobats 

NftviHtoiVo 
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Mu 60 RAy^ 224, 5. King v, Kojier, ‘Now here this vcrdift’ beirv:^ In a 
l^Xi’Ufsos jiot condudc the Tu* it may be ti ied 

V* afterwards in an infermation in naune of a ^uo %varranlo. 
But per toiam curiam a new trial was granted. For they held, 
that where the cyidence was douhtful, a new trial fhtnda 
not be granted after ai^tiial at bar j \ind theicioic it was de^ 
nied in the cafe of Soaini and Barnurdijfon^ and the QiiecU 
V. the Warden of the FlceU But where it is againft evi- 
dence, it may. So is Stiles 462, 466, IVood r. Gunjhn^ for 
exccilivc damages, and yet the juiy are the proper judges of 
the damaoev And, the chief juftice PraitixxiA^ anew trial 
yvas granted in the cafe of Sir jof, Tilley againft Roberts 
after a trial at bar, becaufe thp verdict was againft evidence, 
and the queftiopwas, compos or non compos^ which was mere 
rnarier of fact* ' And afterwards, Motubfy May 18; Mr. At- 
torney General nioved in behalf of Sir 'Jloi'ijiopher Mufgrave 
for a trial at bar next term. Hut upon a treaty the parties 
piuered into, a iule by confent, that the corporation fhould 
jiih o( June n^xt proceed, to an eledtion of commpri-coun-f 
cil-men, aldermen, and mayor. 


Inhabitants of Bambcr againfi the Inhabitants of 
^ Hanningcon. 


ak>r.5 

coiilu not under 
i:fh Ann. 0 . 2. 
c. 23. ftnd a 
vagrant to :lie ^ 
pl;ice cf iiis la-t 
ityrd fettknicni 


A n orvlei; was m^dc bypne juflice pf the peace, reqiting 
tifat 7. S, was tfUcen wandering, £sfc. and .reciting the 
place of his jafl legal fettlementtp be 2X Bamber^ to fend 7. 
S, to Re^juher, Mr. Strode u}>on the 12 th Ann, Jh 2 . 
c. 23, f, 4. took exception to this order, becaufe it was 
iTiade by ode jufticc; for though one juftice may make a 
I*aC to pafs him as a vagrant, yet there muft be two juftices 
to make an order to r.*Uh,»ye-. him to the place of his laft 
Icga! fcttlcment \ tnc words of tlie adt being, that he is to. 
be 4'nt to the place of his laft legal fei dement by fuch order 
anAin fuch manner, aS by the lavi^s of this realm other per- 
fons likely to be chargeable to the parifli are to be fent. Ajid 
upon coniiciering the act, and the fcveral Sections 5, 6. 
the court was of that opi'nian-. and the order was quaflicdo 
yiu Hiifjcy counfel with the"or<ier. I 
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' The King; verf^ Cawood. 

S». C Mr. 4-a, 

T he defendant was found ^uilty upon gm information, 
for fc<-tinQ; up a bubble failed 4 he ^^< 7 , founded 
upon tlic aft of 6 G. i. r. i8. /. 19. and wastroughr up 
fcveial terms ago to reccixe jadoniciu. And it was infiil^^d 
on, that judgment ought to be given agauni: him by thnt 
aft, A'' if lie had been found ginby of a ptrmtnire. And 
tht court took time to coniulei ot it, and in the mean tinie 
he was committed to ihc king\ bench pnfun, and aftei- 
wards efcaped ; but bemg re-‘taken, he was bnvught Jllny 
18 thi«i term to receive judgment. And ih^ court wcic all 
of opinion, that they were not obliged b/ that aft, 10 give 
the whole judgment as in cafe of a premunire againfl: him, 
but only fuch part of it as in their difcietions they fhould 
think fit. And theRfote a fine qf 5/. was fet on thed f - 
dant, and judgment, thathtfliould remain in pufonduung 
tlie king s pleafuie, 

tlir pains, &c. ordalntd 

Jenney and others againfi Heric. Hjr'ior C. B. 

S. C. Sti. C9J, 8Moh265. »oMod.294 316. 

I N an aftion on the cife on feveial promifcs, there weic 
five feveral counts in the d claration: as to four of them 
the defendants pleaded mn aJfumpftU and ifiuc wa« joined 
upon it ; but afterwards the plaintiffs entered a riolle propqui 
as to them. Rut the other was upon a bill of exchange, 
wherein the pLintifF H^rle in the common pleas declai cd, 
that the defendants 27th of September 2720. at, ac- 
cording to the cuftom of me'-chants made a bill of exchange 
figned with their own hand«', direfted to John Pratty by 
wnich the defendant did requiie the faid J:}lm Pratt to pay 
to the plaintiff HerU 1945/. upon demaiid, moueta per 
eandem billam mentionata turn fore ift his hands jpUfante au 
proprietarios quor unclam heredttamentonm vocatoruvi t\\t Devon-- 
mines and quarries, exijiente paru denat wrum mcatorum 
the confideration money pro empiioney AngUce the purchafe, 
manerii de Wifi Buckland : that Prutt lefufcd to accept the 
bill, whereby the defendants became liable to pay the plain- 
tiff that fum of money, and being fo liable promiled to 
pay, 'Fo this count the dcfendanK demuircd in the 
common pleas, and an interlocutory judgment w^as giv?j\ 
for the plaintiff Herhy a writ of V^quiiy executed, and 
1945/. damages found, and final judgment in the common 
pleas for Hcrle. Upon which the defendants brought a 
vfV]X of error. And after argument by Mj. Solicitor Gene- 
lal IFearg for the plaintiffs in crroi, and by ferjeant Chf^pU 

" for 




If a Hatute pio» 
v,a s th 1 4^f 
pal n tins -hed 
of iptrfju’hi 
t lit! 10^ Hull b(? 

I* ii 1 to fu^h 
ures, Vc 
perk ns u)nvift 

o kill 

11c li ii It lo, md 

moreova Hi ilJ 
i-cu ant^ fulUiii 
any futtlicr 
pain**, e c as 
Mere 01 darned 
ir»d proi did by 
“* 1 ai titular 
^ tu*'* the court 
h a ftrtt on- 
11 V powprofin- 
flufi rg all 01 
a ] irt niy of 
by tliat fta*^utc. 
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An ordei for the 
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monf\ out of a 
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'». _ • , 
for the defendant^ (he judgment of the common^ pleas ;v;uj 

reverfed by chief jiljfice, Fortefeue and Raymond 
tices, being abfent j they being of opinion, this v/as 

not a bill of exchange, but a bare appointment to pay mo- 
ney out of a particular fund^ with a view of having it paid 
out of which fund the defendants probably drew the bill, 
and never dcfigned the bill fhould be payable at all eyents, 
but only out of the particular money mentioned in the Jiill, 
fuppoM to be in Mr. Pratth hands. And it would be 
very mifchievous, to m^ke fuch notes as thefe, which were 
|3ut appointments, bills of exchange; for at that^atc, if a 
tradefniaii applies to a gentleman for money for his bill, 
fays the gentleman, I vvdl direfl: my fteward to pay you, 
and writes to him, payio y. 5. the money mentioned in 
fhis bill out of the rents in your hands v the fteward has no 
rents m )iis h^nds ; it cjan never be imagined, the gentle- 
man fiioulj be liable to be/fued upon this, as upon a bill of 
exchange. And the cafe of JocelinmA Lafarre^ Fort, 281. 
\0 Mod 294. 316. was cited, which was i Geo. i. 

Id R, wherq a bill was drawn upon an agent of a regiment, 
pray pay out of my gfpwing fubfiftence, &c. and adjudged 
no bill of exchange. And though the counfel objeffed, 
the reafon of that cafe was, bccaufe it’ depended upon a 
contingency, yet juftice fatd, the reafon was, be- 

caufc it was payable out of a particular fund 5 and if that 
was the reafon of it, it is the cafe in point. There was 
alfb cited in the argument of this cafe, the cafe of Smith 
V. Bobemey M* I Geo^ B, R, poji, voL 3. p, 67. cit, po/i, 
1396. , where the note was I promife to pay J, S* fo muen 
money, or render the body of ^ to prifon before fuch 
a day ; and it was (/?) adjudged to be uo negr;tiable note 
within the acSi of parliament, and that an a<ftion could not 
be rhaintained oti that note within that lav/ ; becaufe the 
money was not abfolutely payable, but it depended upon a 
cf'ntinggncj. whether be would fufrender J, N, to prifon, 
or not. Judgment waa reverfed, Tue/day June 1724. 


p"Gk^K’R. - Mqr.ris and others John Watkins, 

inan aaio^nat againft the defendant, as a 

JL prifoaor in cuftody of the iherift' of Monmouth^ la 
fnrrodwaiirypirtdcbt upofi a bond fot lOo/. and the declaration was, Brdd 
oitheucciarariui^y.^ 2iiij the Other plaintiffs yohanne 

"^yotkhis clericQ^ in cujlodia Hjnrici Morgan anni^erU vlc/^- 
cudody ot the comitis comitatus Monmouth^ virtute brevis domini regis vocati^ 
nicriirby virtue ^ latitat^ V cUfta band f*egis emanantisy et ddem vicecomiti di - 

quod reddat eU And on de- 

th^r he render murrer the exception to the declaration was, that by the 

to thtm^ it mufl , ^ 

fee taken that the latitat was fued out by the plafejtilfs. Vide 2 Wiif. 11 9. 

tiite 
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tutc of 4 £sf. 5 /F. dsf r. 3. it is qttafted, that in 

dl declarations againft any prifoiw detained by virtue of 

any procefs iffued put of the kiiig^s beach, it (hall be al- v.- ^ , 

lc|jedv in cuftody of what flierilF, ffr. fuch prifpner (hall 

be at the time of fneh declaration, by virtue of the prjccfs 

pf the (liid court, at the fult of the plaintiff ; and it did not 

appear by this declaration, that the defendant was in cuf-* 

tody at the fuit of the plaintiff. And after this had hung 

two or three pterins, this term June 20. the court gave 

judgment for the pJainriffs, for they would explain at whofe 

fuit the latiiai was, bv the following Avords, deplacito quod 

reddat cfs^ /. e, the plaintiffs^ the looL for if the Z*?/// jr v/as, 

that the defendant r£ddat to the plaintiffs joo/ It muft be 

underftood, at their fuit. 

The King ve^. Godfrey. 

A n order made upon the defendant to maintain a baf-Xnanordwror 
tard child was quafbed becaufe though in the pom- the maintenance 
plaint it was alleged, the child was born in the parifh of 
Hiichin in Hcrdfordjhirey yet there was no adjudication by /hew'in^hat 
thejuftices, nor no words of the jufticcs from whence it parl/liit was 
could be colle6fed, in what parim the child w^as born. ’ns not^ 
And a cafe was cited by Mr. Lee^ the ,^icen v. Biddington^ is alleged hi the 
Fafch, to Jnn. where fuch an order was quafeed for this complaint ftated 
very exception. Mr. Lee for qualbing the orders Mr. Co~ tiic order. 
nitigcjbyi for maintaining it. 

R. acc. Sett, and 

Hem. 36.pl, 59, Str. 437. 1 Bernard. B. R. 326. 

The King verj. CrowhuTl. 

T he defendant was iadifted at the quAtter-fefGons of An indiftment 
the county of Kent’^ or overfei^ of the parifh of 
Stvanfeombe in that county, for dif>beyin| an order made by ihewex^ 
two julHces of that county, whereby they ordered the church- plicitiy thatan 
wardens and overfeers of that parifh to pay 4/. />irr Week to order was made?, 
the keeper of the houfe of correilion there for the main- Jo Rate 
tenance of one Baker a lunatic committed to that houfe of theorderbyw^ 
correifion^ as long as Baker feould continue there ^ cut- 0*' rccit4 
tody : and the ihdi£lnnent fet out, that the defendant was 
one of the overfeers, £ 5 V, an4 had notice of the order, and 
was requefied to pay the A>s.^er week by the keeper of the 
houfe of corrcftioni tut hacfjl^t paid it, isfe* And upon a 
demurrer to this indiifment, it being removed into the 
king’s bench by certUrarj^ exception was taken by ferjeant 
Baines^ that there was no pofitive averment in the indi<5l- 
rne/it, that the two juffices had made fuch an order .; for 
it was lonly by way of recital, quod cum the two jufticcs 
made an order, and for this reafon two indiiiments 
were quaftied for not obeying an order for receiving a b'af... 

' ' ' ' tard 
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Kex 

‘Crov^4(ust. 

(a) Vide Str. 
<>22. 1 WilC 
99. 2 V/ilf. 203. 


tard child. Sali. 371. tl|e A 7 «f v. IFhhchead^ V And imlcfs 
there '‘Was luch an order, which ought to be pofitivcly al-^ 
leged, there could be no difobcdiencc of it. Mr. Reeve for 
the king infifted, that m trefpal's the (rf) declaration w'ill ‘be 
ill, if it is laid with a quod cwn^h^C'Axxk tlienthc whole decla- 
ration isbutrcdtali and there is no politive averment at all. 
But an adhion for diftarbing the plaintiifF in enjoyment of 
liis common laid with cumque etiam the pbiintiiT had a right 
of common, is good. 0, Mod. 142. ^Ityicnum v. Patrick. 
And he cited the cafe of the ^ueen v. Goddard and Carleton. 
Trill. 2 Ann. B. JRt. ante 92b. where in an indictment for 
forging the affignment of a kafe, it was, quod cum tejhtum 
exijiii per quuTidam mdentiiram^ that y, S. demifecl, &'c. the 
defendant Jh/fo fabricavlt quandatn ajignationem in fertpiis of 
that leak, cujus tenor fequitur in haecverbuy and then fet out 
tlie aflignment, isfr. and exception being taken, that the 
leafe was ill fet out, becaufe it was with a quod cum-^ which 
IS not pofitive ; yet Holt chief juftice and the other judges 
held, it was well enough, becaufe it was only by way of re- 
cital that the leafe was laid, but the forging of the affign- 
incnt was laid pofitively, which was fufficient. So here the 
order is only fet out by way of reciul, but the non-payment 
of the 45. per week, iAc. is pofitively alleged. Sed non 
allocatur^ for per curiam if there was no order, there could 
be no breach of that order, and therefore that ou^ht to be 
pofitively alleged. And as to the cafe of the .^teen v. 
Carletony the forgery was the offence, and that was pofi- 
tively averred ; however, though the court feemed then to 
be of that opinion in that cafe, yet it was never adjudged, 
for the caufe not determined, nor judgment ever given 
upon that indiament. And the cafe cited out of Salkcld is 
in point, ' And judgment was given for the defendant. 


Th^lCing verf . Burridge, 


S.^C. Str. 593. 8 Mod. 245, 

imo^a^^icThar A ^ information was filed in this court againll the dc- 
the mafier mail fendant late mayor of Tiverton^ for voluntarily ab- 

namc 48 for a fenting hiinfelf the day appointed by the conftitution of the 
clciling a perfc«( to fuccced him in that office 
I for year enfuing, whereby the corporation was hindred 

meritr return from proceeding to the elewpn, iAc. And ifl'uc being 

^ rtile^ias entred into by confent of 
Aiuc’/andrcl.^^ the counfel OH both fides, tiro the fheriff of Devon fliould 
turned 30001 x 1 - attend thc maftcr of the office with thcifreehoidcrs book, 

ingiy, Tis a fliould name forty -ei8:ht out of the book, and 

contempt in him . ^ 

to challenge the 

atray, though he the polls . And an attachment (hall l«c granted againd him for it^ 

cacK 
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each party flioiild ftrik^twelve arpiece, and that the fheriff Rit 
flioulJ return twcnty^four reficiue of the fort:y-^ight» pro 
triatione e/itus jn hac cnufajunBi ad j^roxifrtas ajffifasin et pro 
fomitatii praediBo tenendas. Accordingly the mafter ftruck 
the forty eighty and each party ftruck out twelve, but; the 
d<-fendant’s agent ftruck out three of the four hundredors. 

Notice of this was took, when they were before the mafter, 
that there were but four hundredors \ and the "defendant’s 
agent was told, that if they were partial, they might be 
challenged upon the trial, and that they fliould ftand the 
laft in the panel \ and the profecutor offered to confent, that 
they fhould not be upon the jury at the trial } and there 
was an attendance .before lord chief juftice Pratt about it. 

Yet notwithftanding this, the defendants perfifted in ftrik- 
ing them out. And when the caufe came down to trial at 
laft Lent aflizes held for the county of Devon before juftice 
Denton^* the counfcl for the defendant challenged the array 
for want of hundredors, The counfcl for the profecutor 
produced the rule of court and infifted, the challenge fhould 
not be received. But the judge faid, he Would receive 
the challenge, and leave the parties, if it was a breach of 
the rule, to profccute for the contempt. Upon which the 
counlel for the profecutor pleaded the rule as a coiinterplea 
to the challenge ; but Mr. jiiftice Denton being of opinion, 
that the rule di# not bar the defendant from taking this 
challenge, he allowed it, and the pal^el was quafhed. 

Upon which a motion was made for an attachment againft 
the defendant, for a contempt in taking this challenge, in 
breach of the rule by confent. And a day being given to 
fliew caufe, ferjeants Chappkj Shepherd^ and lEyre^ and 
Mr. Hu£eyy and Mr. Fazakerhy^ for the defendant infifted, 
that the taking this challenge was no exprefs breach of the 
rule within the words of it, becaufe the words do not fhew, 
there w'as any confent to wave any challenge. The epn- 
fent imports no more, than that the mafter fhould ftrike the 
jury in the manner mentioned in the ru!e^ inftead of the 
fheriff returning it in the ufual way; and in thefc fort of 
rules in the common pleas they make the parties expiefsly 
confent, not to challenge For want of hundredors ; which 
fliews the opinion of that court to be, that without thefe 
exprefs words the rule would not reftrain fuch challenges, 
and fo have feme rules been drawn up in this, court. In 
queen Elizabeths time the rule was, quod nulla cahmniajit 
ex utraque*parte panello^ as 3 74 ^’ ^be King v. Kiffin^ 

after a trial at bar was ordered, a motion was niadc, that 
it might be added to. the rule for the mafter to ftrike the 
jury, that the defendant fhould not challenge for want of 
liiHidrcdors; but the court held, they could nof deprive 
the defendant of the ^irivilcge of challenge, which, the law 
allowed him. And fo is Stile 233. and that the defendant 
juftly intiiled to all le^al advantages, if by his own 
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R«x confcnt he has not barrrf himfelf from thciriy which he 

jj ^ has not done in this cafe; And in. the firft of this king, 

^ • betv^^een the King and Sherwood^ a ndtotion was made,^ that 

the defendant fhould confent not to challenge for want of 
hundredors,' and the rule was drawn up fo by conient* Be- 
ftdes, if it was a doubtful cafe, it would be hafd to grant 
an attacHment, now the judge of affize allowed the chal- 
lenge, notwithftanding the counter-plea of this rule. On 
the other fide Mr. ferjeant Pengelly^ Mr, Reeve-^ ferjeant 
Glide^ Mr. IVorth^ and Mr, Wtbber^ argued for the king, 
that this was a plain breach of the rule, and a contempt to 
the court, and only a contrivance to put off the trial. And 
of that opinion was Pratt chief juftice, and Fortejeue and 
Raymond juftices* For the confcnt in the rule is, that the 
fiieriff fhall return the twenty-four, refidue of the forty- 
eight, for trial of the iffue of the caufe ; but the challenge 
to the array is a challenge to tiie return of tliis jury by the 
iheriff, which the defendant had confeiued the fhcriff fhould 
return i and therefore it plainly defeats the effeft, the de- 
fendant had before confented the rule (hould have. And 
though it is not in words exprefled in the rule, that the de- 
fendants fhould wave this fort of challenge 5 yet it is a 
ftrong implied waver of it, becaufe if this challenge is al- 
lowed, the trial cannot proceed, as the rule by confent in- 
tended: and it looks very like a conce0||d contrivance, 
only to put off the trial ; if this array (houkl not 

be quaflied for this challenge, the defendant would not be 
prejudiced j for if any of theie hund.redors had been partial, 
and not indifferent perfans, the defendant might have chal- 
lenged them by the poll; hut that would not have put off 
the trial, for then the jury might have been mad * up by the 
tales \ but there can be no tale Sy when the panel is quafhed. 
The cafes of the King y, Kiffiny 3 Kek 740. and Sttles 233. 
were of trials at bar, where the party’s confent is not added 
to the rule, but the court makes it by their^ authority with- 
out fuch confent. But for trials at niji prius the confent 
of the parties is required. And an attachment was granted 
againft the defendant abfoJutely, June the lOtb this term, 
by the {^d three judges, Pmys juuice being abfent. 

Burgefs w^.’ Bracher. 

If a man agree* Ip^EBT for a penalty of.^o/. for non-performance of 
articles entred into between the plaintiff and defend- 
«hcrarms,an*^ for rurtning 3 horfe-race. \Jipon nil debet pleaded, and 
allegation that a verdift for the plaintiff, ferjeant Chappie moved in arreft 
of judgment, that one of the agreements in the articles 
mother arms is that the rider of each horfe fliould^ride 
unexceptionable ^ 

as an averment of performance after a vc]r<Ji^ for S. C. Str. 594. S Mod. 239. And 
Whether it would not be fufficient upon demurrer, [a } 

(a) The report in 8 Mod. is Blent as tothispomt; and in Str. 594. the court if made to (ay 
^ the declaration would have been ill upoj;M«ttmi:r^» 

vel 
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•a el haculo^ iiel alih armis, Angliei^ jvfKZ^TS praeUr acreas et 
cakarioy^ and the plaintiff among the other neceffary fk&s 
alleged in the declarStion avers, that the rider of his horfe 
came at the time to the ftarting place tipon the back of his 
horfe cum ocrds et calcaribus^fed fine fiagelh et baculo^ v^MlSe 
nrmisy reaij^ to ride the courfe ; and then fets out, that the 
defendant was then and there upon his horfe juft in the fame 
manner, and that the plaintiff’s rider and the defendant 
then and there in forma praedi^a being upon the fa id horfes 
did ftart and run, and the plaintiff’s horfe won the race, 
^c. fo that this averment being, that the plaintiff’s rider 
did ride ahfque hacuh et fageUo<i he might have either a flick 
or a whip, for the averinent is, he had not both j but if he 
bad either, he did not ride according to the agreement ; 
and therefore the plaintiff has not intitlcd hitnfclf to this 
adion, becaufe he has not fhewn> he ran aceording to the 
agreement in the articles. But the court feemed all to in- 
cline, this would have been good upon a demurrer, becaufe 
the averment being, that he rid ahfque fiagelU ei bacub^ vH 
all Is armisj £sfr. that ^el made the Whole fcnterice digunc- 
tive, and was as much as faying, he rid without a whip or 
a flick, or other weapon : however^ all the judges were clear 
of opinion, it was fufficient after a verdid; and whether it 
would be good or not on a demurrer^ it Is certainly good 
after a verdidt; for they could not but intend, that it was 
proved upon the trial j tnat the rider rid without either whip 
or flick, according to the articles \ otherwife the judge who 
tried the caufe would not have permitted thevjury to have 
found for the plaintiff. And fo the truth ws, for it was 
tried before jpflice Raymond, Lent affixes at T(^untdn» And 
therefore judgment was given for the plaihtiff, ^une tlie 
iSth, 1724. i SalL 325. opinion 5 t B^lr. 293.. 

Cox'^s cafe; Cro, E/iz, 229. Hopkins v. Sta0rd\ and 
Moore 239. were cited. And for the defendant Crv. EUz. 
348. 1 Leon. 124, 5, were cited. • 
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The King verj. Hen. Chaveney. 

T he defentknt was coiiviLtcd before ajiifticeof peace 
of the county of for (r/) curling and fwcaring 

a great number of oaths. And the coiivi£tion being remov- 
ed into this court by certiorari^ it was ([Mithed Non):>nbcr 
the gth, 1 7:^4. firft, becaufc it was in Eh^Jijh ; fecondly, 
becaufc the oaths were not fet out in the coayidtion ; on" the 
motion of Mr. Fazakerley for the defendant. 

(a) Vide 19 G, 2. c. 21. 

The Kin^ verf. Will Chaimdler. 


S. C. Str. 61 2, 8 MC/d. 3^6. 2 SefiT. Caf. 5. pU 8. 

T he defendant was indicted at the general quarter ^' 
felfions of the peace for the county of Wilts<^ for that 
Alice Hunt exijtente gramda cumfoetu lllegitimoy which fhc 
affirmed to be by the laid William Chaundkr of Vphaven in 
the faid codmy begotten ; he the faid William Chaundkr 
pramiff'orum non ignarusy ea InterJione ad intpedtendum ct oh- 
{Irucndum mdentiam oi the faid Aliccy dcci concernente prae- 
^nijj'ay et cxecutionem juris pre ermine praedkh eladerey No- 
vmhris anno domhii Georgii regis lOy vi et armis apudUpha- 
ven p^aediSlum in comitatu praedi^o duxit et duct caufavit the 
•►'faid Alice adloca incognitOy et perjonamip/tus Aliciae occultavity 
Anglite did fecrete, and Jthe faid Alice continue pojlea hncujque 
occultavity ct adhuc occultat ; in malnm exemplum aliorurtiy et 
contra paqemdi^idominiregtsy coronam et dignitatem fuasy ^c- 
To this indieSment removed into this court by eertiorariy the 
defendant demurred : and judgment was given for the de- 
fendant, that this indidtment was not maintainable ; it {a) 
being no offence, for which an indictment would lie, as 
this fact is charged. 


[a) Acceding to the Report in Str. 612. and 8 Mod. 33^, the ground of the determinstbT^ 
tlmt lit tut could not be iUegitioitte. 
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Richard^fton, Efq. againft Jofeph Blagrave. 

S. C. Str.617. f ao6,anc!not quite focorrtdly, 8 Mod* 270. 

I N an action on the cafe for words, the plaintlfF, after ’TIs a(fhioftabl# 
the ufual character of his good behaviour, fet out, that a juftxe 
whereas the firll of Otlober in the fihh year of his niajeiJy’s vjthnf 

reign, and forTTiany years before, he was and yet Is a juft ice and a hr.r. when 
of the pence for the county of Berks^ and behaved htmielr t.g of In ' 
judly aiict hoiH'ftiy in that oHicf, that the defendant, in- 
tended to fcanJiilze him, and biing him iruo difrepute, 3^2, ’ 


ante 


the fthJ fnii cd' Odiahev ’:!X IV ant a 


t) 

in iJifrAS^ 


Invinr a cliU 


coil rfe with divers of rlic king's iurjecls clc pra.juto iCiccrdo-y 
ck exu'utionc fiia ojpdtfui jitftkiarii aJ fncctti f: acilUfi adtunc 
it ihidan vi prirfentia et audiiu quatiiphiriniornm dlCli domtm re- 
gii muic fahtHioruni func ihi praejentium^ Jivjoet ?nalith'p: dixit ct 
propituoit^ et altnvocc pubiicavit^de praedido Ricardo aJt>inc 
ano inf/ ii tar iorrifn pads at prarfertur rxif/cnicy ct dc cxccutione 
juaojfjidi [uipraedidi^ hucc jida jcandaloja et defarnatoria verba 
Angiica feqiieniin^ viz, Mr. Jj/on the plainnft ) is 

a rafcnl, a villain, and a liar; acl damnum 20/. On not 
guilty pleaded, t erdi^t was found for the plaintiff, and da- 
mages given 2/. lOi. And after fevcral motions in arrclt 
oi judgment, that thefe words were not aftionable, bccauie 
they were general vvoids of an uncertain fignification ; and 
words of heat only ought to be took in miiiori fenfu^^ and could 
not be properly applied to the plaintiff as in execution of his 
office ; for which purpofe ferjeant Girdlcr for the defendant 
cited I Lev, 52. IVill v. in an iaflion for words fpokc 

of a juftioc of peace he is a f(H>l, an af*, aiul a beetle- 
headed juftice : after Verdi dt for the plaintiff judgment was 
arrefted by Fojhr chief ji^ice, JVimiham and TnifJen juf- 
tices, contrary to the opinion of Cro, Ja, 58. Sir 

yohn Hollis V. BrifcoiUy “ Your malter is a b:ifc rafcally vil- 
Iain, and is neither nobleman, kniglit, or gentleman, but 
a moll villainous rafc.d, and by unjull means doth moll 
vilhiinoufly take other men’s rights from them, and keeps 
“ a company of thieves and traitors to do mifcliicf,” 
fpokc of a jufticeof peace, held not aftionaWe by three juf- 
tices agaiiift two. Cafes in Pari, Price v. Dcval/^ 12. But 
he admitted, the (a) defendant might have been bound' to ca) vide ante 
his good behaviour for fpeaking the tvords in th:? dec! am 1029. 
tion. But November the 26th this term lord chief iufticc 
Pratt^ my brothers Powys and Fortrfruej and myfcH, gave 
our opinions, that the words were adlioruble, they being 
laid to have *been fpoken of the plaintiff in the execution 
of his office, and fo ffound : To that it the fame as if 
the defendant had faid, that the plaintiff is “U villain in 
the execution of bis office, a rafeal in the execution of 
his ^office, and a liar in the execution of his office; 
which carry with them a great fcandal, and in common 
underftanding import a great imputation againft the plain- 
( integrity and behaviour in that office ; and therefore 

nond 



iy )6 


Aston 

•tf 

jPlAQRAVE. 


Mi'eli.' Teriii ii Ocorgii rcgis. 

none of the cafes cited come up to this cafe, juCg ' 

meat was aiveh for -the plaintiff. Serjeant comikl for 

the plaintiff. 


aatntcmakec 
flic receiver of 
f^olen goods an 
accetTory to the 
felony, but pro. 
viflet, that if the 
principiii cannot 
he taken fo at> to 
he profecuted 
and convi<n:L,cl, 
the rfCL'ivtr may 
be profecuted as 
fora mirdt-uKa- 
nour, an 

«icnt againfl him 
as for a mil'de- 
ineanour cannot 
be excepted to 
after verdict, be- 
caufc it does not 
Ihewthar the, 
principal could 
not be taken f j 
as to beprofecut- 
ed and convi^f. 
Cd. Vide 

373» 374- 


The King ver/i FolkrJ and Taylor. 

S. C. t Seff. Cal”, lo. 8 Mod. 264, 

T he defendants were (everaliy ir.dic.tcd for rcccivijic: 

goods Itolc by one Fojicr^ knowing them to be Aolcnd 
as for a mifdemeanor, contra formam JiatuiL b^ixiri not 
guilty pleaded they were found guilty at niji prias before lord 
ckief juitice Prait And Mn ferjeant Krtelly^ 

and Mr. common ferjeant Lirtf^areJ^ nioV<;d in aireft of judg-^ 
ment, that by the 3^4 of JV. M. e. q. f 5. this oiTcnce 
was made felony ^ but by a fubfequent llatute, 5 3** 

the receiver may be tried as for a mifdemeanor, if the prin- 
cipal can be took, then the counfel for the defendants in- 
fifted, the receiver could not be profecuted as for a mifdc- 
mcanour; and therefore it is necefiary in fuch an indidment 
as this, to aver that the principal felon could not be taken : 
but in fad the faid Pojier was afterwards taken, and tiled 
for the felony, and acquitteil \ atid there is no fuch aver- 
ment in the indidhnent. IJiit the judges held, upon con- 
fideration of the flatutes, that the (a) profecuior had his 
election, to profecute cither for felony or mildemeanoiir ; 
and though there have been fcvcral indidments for fuch 
offences, yet none have had any fuch averment,’ as is infiit- 
ed on to be ncccfihry by the ^counfel for the derendanl- 
Mr. ferjeant Whitaker and Mr. Renu for the king. Judg- 
ment was given for the profecutor, the f 7th, 1724. 

(fl) Sfdvldc Fort. ^3, ^74. 

Serle adminiftrator of George Scrle verf. lord Bar- 
rington adniiniflrator of Mr. Vv'ildrnan. 

S. C, Str. 826, but ni' iidgment, 8 Mod, Z7li. 

A new trial can- T N debt upon an old bond dated 1695? the de-mdant 
upt be r,ranteri I payment of the money of the condition r efore 

h\s been lu/n- acTioiT brought accorcKig to the art for amendn'.cnt of 
fuited, and the the lav/ 4 j 1 nn» .r. 16. /. M. and iAue being joined upon 

at the trirl the defendant infifted on the length {a) of time,/ 
a prefumptive evidence that the .money was paid, and (b 
4S/! 3T. R. 2. put the phimiff to prove payment of the imercA, CdV. 
Ainndorfcintnt pQ anfwcr which the plaintiff produced the bond, with 
two indorfements upon it under the obligee’s band of re- 
jmcrefulpona ccipts for interdt, one dated in 1699, 
bond with, n 20 lyoy. BuJ^ Pratt chief juliicc feemed to be of opi- 
d^r/;mcuiu1:hc thcfc being only entries i/nder the obligee’s 

%\ire: before the 

commence nicnt of rm a£Uon upon if, Is' jpdmiflihle evldtnce to rebut the prt Turn pi Ion arlfSng from' 
vhe aR:c cf il iv’ hur.d th.u it ’r as f>airi. S. C. cit. 3 P. Wms. 397. videSti. 827, 

(41) VA3J’, Wni^ 375, fJuir. .534, 1963. sT. R, 270, 

hand^ 
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lianu, wlio had the bond in his cuftody, and might enter 

1\diat he pleafed upon it^ could not %e evidence for himj nor jjarrin6t<wi<^ 

for his adminiftrator, though they would have been good 

evidence againit him, that the intereft was paid: and there* 

fore he did not fufter them to be given in evidence to the jury, 

but told th^ counfel for the plaintiifi he Woilld give tbem 

leave to move the court for their opinion^ And thereupon 

the plaintift^'s counfel fuffered the plaintiff' to be nonfuited. 

And now the i8th of this term Mr. folicitcr general 
JVearg and Mr. Fazakerley moved the court upon the cafe 
as before ftated, and prayed, that the nonfuit might be fet 
afide, and a new trial granted, put Fortefeue and Raymond 
Juffioes were of opinion, that the nonfuit being recordedy 
the plaintiff was out of court, and could not have the motion 
granted. And the motion was denied. Afterwards a nevV 
aclior) tVas brought on the fame bond, and on the trial before 
me, I admitted the indorfements to be read, and the 
found for the plaintiff/ Upon which a bill of exceptions 
being tendered, 1 figned it. And afterwards judgment was 
given for the plaintiff, and on error brought affirmed in thef 
houfe of peers, 3 Bro, Park Caf, 535. 

{a) Accorefing to the ftate of the ca(e in ? Bro. Pari. Caf. 5y6. other cifcumriantiaf evHcn^fl'' 
Wa> given to incTucc the jury to bcl‘cvc the bond wa$noi fatisfied. 


The inhabitants of St. John Baptift in the Devi fes 
{igainji the inhabitants of St. James in Blfl^ops 
Cannings. 


S. C. Str. 594. Sert. and Ren. 120. pi. 159. Fort. fob 156, anci>AriiK 
the order of fciTions at large. SlvJod. 2S5. 


T 


W (5 juftices by an order removed JFarren from Bt. 
John Baptr/i to Bijhops CanningSi Upon an appeal to 
the quarter feiftons they quafhed the order, of the two juf- 
tfees, and fent him back to Saint John Baptijh as the place 
of his laft legal fettlernent j which orders being removed 
into the king^s bench by certtWarij the order of feilions 
ftated the fact fpecially, viz. that IVarren v/as bound by his 
father apprentice to^. S, who lived in St, John Baptiji^ by 
hidentiire for feven years, and IVarren ferved his time, but 
never lay one night in St, John Baptift^ but worked there,' 
and at night came and Iny with his father at Bijhaps Can- 
nings^ his father all that time finding him meat and drink 
(except fair-^lays, market-days and Saiurdays^ when he eat 
with his maftcr) and wafbing and lodging, according to his 
covenant in the indenture of apprenticcfhip. And forufeite 
and Raymond juftices {Pratt ahjente^ and Powys dubi(dnte) 
quafhed the order of fefliors, becairfe binding an apprentice 
and lervin^ w!U not make a fettlernent, but the fcttlenicmf 
muff be by inhabiting, which cannof be,’ but where the 
ty lodges. June the a 2 d, 1774. 

Vox. IL !i 5 


An a'ppi‘cr^i:7c/* 
\v)io works in' 
on( and 
in ano- 
:‘icr gains a 
llttlenKfit in 
rl'r.r in which 
hf !odi’;t.’s. vid'o 
Burn, i\)or, 
Settlement by 
appren^ceDiip;' 
I o Sett, and 
Rem. jzi. ph 
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Imr.HU. 

j Geo.B.R. Stephen Bi gg s agHinJl William Benger and Richard 

Greenfield. 

* S. C. 8 Mod. 2 17. 

Tho'oncoffe- plaintiff brought an aifVion of trefpafs againft 

t^traldeicmiants the defendant^ for that they the 20th of September^ 



arnfted, if it tcrs of V/hcat, 


there* founds took and carried away^ 


tl!« converted and difpofed to their own ufe ; necnon that the 
rt'coifl that tb^ defendants 21 September 4 Geo» broke and entered inio an- 
plaintiff wab not other houfe and clofe of the plaintiff’s at Alanni}:^for,i 

and kept him out of pofleffion from tne fait! of 

ae, uniVany'of September to the exhibiting his bill; damr>q:e 200^. And 
tlnm. S. c. judgment was given againft the defendant Bc/igcr hy deLiuh*, 

Str. 610. viuv“ but the defendant G reef? field p\e7\<led in bar as to the vi et 

ante loSo, ani . 1 1 v * ' • 7 t 

the hoolvb tlicre and all t\\Q.tvLi^z{s> praeter intrationem domus horrei et 

cited. 

Tnan affion 
ag:ai!ift fevoal 
deffndantb tor 
ffiZin?; and 
ftilinp; RWfU if 
it appears upon 
the record riir.t 


clavforum praedt^orum^ et captionem afporteitionem ct d>fpoJtUo-- 
nem of the fait! goods and chattels, not guilty. (Jpem which 
iffue was joined. As to the faid entry into the houfe, barn 
and clofes nforefaid, and taking, carrying away, and dif- 
rofing and converting the faid goods to his own ufe, he 
pK:*a 1 s, that before the faid trefpal’s, viz* March 25^ 
Domini 1 7J 3, the faid JVilliam Baiger demifed to the plaintiff 
the phintift gave one melUiag-e, and five clofes with the appurtenances, of 

fcndanr'.s leave 
to take and fell 
them, he Will 
he precluded 
from, maintain 
ing his adtion 
againff any of 


which the faid houfe, bam, and clofes mentioned in the de- 
claration are and at the time when, i 5 V. were parcel, to 
hold to the plaintiff* from the faid 25th day ^i, Adarch for one 
whole year from thence next following, and from year to 
year, as long as it fliould pleafe the faid William and Stephen^ 
rendring 20/. per annum vQtxx*. payable at every year’s end that 
6 iT ^ ^ the plaintiff (h Jiild occupy the premifles: that the plaintiff 
entered the 26th March i 7t3> and held them to the 25th 
of March 1717. andbecaiifc 80/. for four years rent was in 
arrear, he as fervant of the faid Wiliiayn Benger*^ and by his 
command entered into the faid houfe, barn and clofes (the 
doors being open) and took the faid goods as a diftrefs, and 
carried them away, and put them into a pound overt \ and 
thereupon the plaintiff retjuefted and gave licence to 
the defendant Richard to fell the faid goods, and to 
pay the money arifing thereby to the faid William to- 
wards fatisfaftion of the faid 80/. to him fo di^e for rentj 
per quod the faid defendant Ruhard virtutc requifitionis et 
lUeniiae prdedi^aru?n then and there fokl the faid goods 
and chattels, and the money from thence arifing, amount- 
w'bercIntTc more, he paid to the faid William 

^^aj^ngesarc towards fatisfadtion of the faid 83/. ^uae funt eaede?n 
given on account 

of ffverai mattei's, If jatfgmeiit cannot be given for the whok, it ihall be arrefted in toto. R, acc. 
ante 329. vide pofl 1 3S2. Dougl, 696. 

fradlio 
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fraflio et intratiorhmus corrci et clauforumpraeduiorim et bono^ 
rujfi ct catatlormn taptio afportatio et dt/pofitipyi^c, "rheplai.;- 
tiff rv‘plia4 quod prttedic/us 'Ricardi de injuria fua p^'opria 
dirhus et anno fupraduiii in the -declaration nru:ntiojncd prae-* 
dill a domum horrea et claiifa fregit et intravity ei Iona et cat alia 
of fhe plaintiff took, carried away, and conv(.*rted to his 
own ufc ; dhfque hoc that the plaintiff licentiavH eundcm 
cardutn ad vendendum bona et catdlla praeduiay as m the laid 
defei'.dant’s plea is alleged, S 5 V. The defenda-^t iS-jcii’.ed, 
that the faid Stcphcjt Ikcynlavit the faid deiendari Richard to 
fell the faid goods and chattels, as he had allt'ged ; /»/ d: hoc 
ponit fe fitper patria?n* And the plaintijffjoincd Iffuc, ?:ui a 
Venire was awarded, as well to try that iilue* as to inn 'lire 
what damages the plaintiff' oiihht to recover againff IFilUafn 
Bcngcr : and a verdict was found for the defend^m-: Richard 
upon theifiue, and the jury affeffei! damages againff W. 
ger 89/. cofts 4CX. A motion having been made, that the 
jugdment cui^hr to be arreffed againff Brrcrery fince the jury 
had found, that the plaintiff* had licence' the dcfendanl: 
Greenfield to fell the goods, which went to ih-' wlK>ie, the 
jury having affeffed intire damages againff Bcngcr y a rule 
was made to ffay judgiTienf, until, c^c. I'he 8th of Nouern 
ier ferjeanr and Mr. Capper moved for the pi.ihnnT, 
that the, rule might be difeharged, and that the pknnlfF 
tnight have his judgment againff Bcnger. And they laid.; 
fhe difference wasy where an adtion was brought upon a 
contrary which was j‘.>int in its nature, agai nit fevcral de- 
fendants, and where upon a torfy as for a trcfpafs ; in the 
firft cafe,' if one pleads a plea that goes to’ the whole, and 
upon iffue joined it is found for him, and the other \eu ah 
interlocutory judgment cp agjiinft him by default, the plain- 
tiff cannot have hnal judgment againff him; fo is t Li'7\ 6jc 
Porter againff Harris* In covenant againff two for non 
building a houfc for the piainiit’^ according to their Cove- 
nant, judgment was againff One by dcfatili, and the other 
defendant pleaded pcrform2^ncc,and it was found for bin*, and 
judgment was arreffed as t6 hm who let judgment go by 
default, becaufe in covenant, debt, or other cunrn:v 5 t,' \vnich' 
?s joint, one cannot be convicted without the othei, Itfid by 
the verdidt for one defendant, that the covenant perform- 
ed, it appears, the plaintiiF has no caule of n6bon. iiut 
fays that cafe, in trcfpalV one defendant may be guilty and 
the other not. In Cro* Jac* 134. Mnrlerv. dyliffh and 
Eylett : trefpafs for taking of a gun and daggri from him y 
juffifi’ed, becaufe the plaintiff affanltcd J. Svwitnthrjo, 
and for the faff guard of J* S he took them fiom the plain- 
tiff; E* pleaded not guilty; the plaintiff replied againff 
him^who juftified, de Jon tort demefney and the ilfUe v^iis found 
for the defendant A* and the fame jury found W. guilty, and’ 
afleffed damages and cofts ; and upon a motion in arreft of 

s % j,^ idg'» 


^%n 

•V 
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Bin«^s judgment for E. the court held, that thcp!ainti{}* Ihould havf? 

Btiif ER judgment, becaufe E. is found guilty^ and cannot take ad- 
vantage of Ah juftification; for it {ball be intended, he 
took the gun, (st at another time without caufe : but if 
one defendant juftifies by the- gift of goods, fo that he de- 
ft roys the plaintiff's title, and mews that he has no caufe f)f 
aiftion, which is found for that dcfcnikint; no judgment can 
be againft the other defetidant, though he is found guilty ; 
becaufe it appears to the <eourt, the plaintiff had no caufe 
of adlion. 'ibey cited alfi) i Sa/j^. 23. where in an indch'i- 
totus ajjiimpfit againft A. and ji’. and judgment againft yf. by 
default; B. pleaded payment, and iii'ue thereupon; Holt 
chief juftice at nifiprius fatd, that no finding upon that ft le 
could difeharge A. for he had confefied the whole. To ap- 
ply this to the prefent cafe, they faid this was an adlion of 
trcfpafs, and therefore judgment might be againft one de- 
fendant, and the other found not guilty at all ; that the 
matter upon which iftiie was taken and a verdift found for 
the defendant ' did not go to the whole, but only 

as to the converting and difpofing of the good> to his ufe, 
wz. that it was done by licence of the plaihtilF; but the 
licence did not go to the breaking and entry of thchowfe^ 
C/r. And as in the before cited cafe in Cro. Jac, thecourj 
intended, that E. who was found guilty, took the gun, y . 
at another time ; fo here the couit would intend, Benger'% 
trefpnfs was committed by him at another time; and there- 
fore the plaintiff ought to have his judgment againft Longer. 
E contra it was argued by ferjeant Eyre tor the defendant 
Benger^ that if in a plea perfonal againft divers defendants 
the one defendant pleads in bar to prcci, or which extends 
only to him that pleads it, and the other pleads a plea that 
^ocs to the whole; that laft plea fhail firft be tried, becaufe 
it goes to the whole, and the other defendant fhail have ad- 
vantage of it; for in a perfonal atftion the difeharge of one 
is the difeharge of both. Co, Lit. 125. So it is held in 
that cafe in Cro. Jac. 134. that if one of the defendants juf- 
tifies by a gift of the goods, which is found for that defend- 
ant, ,no judgment can be given againft the other defendant, 
beca^ it appears to the court, the plaintiff had no caufe of 
aftiori. So in this cafe, the verdid having found, that the 
goods were fold by the defendant Greenfieldhy the plaintifTs 
ncence ; that goes to the whole, as to the difpofing and 
converting the goods to tlie defendant’s ufe ; and the da- 
mages being affefled Intire againft Benger^ .no judgment 
could be given for the plaintiff againft him. Of which 
opinion was the whole court for tbofe realbns, and judg- 
ment was abftilutcly arrefted. 
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The King verf] Theed. 

Sh C, ’g Mod, 319. Uut not fo fully reported 8 Mod, 319, and with (omtdiU 
' ftienceStr. 6od, 

WDvjctrd Harrifon i8 December 10 Geo* informed twojuf- 
tices of the peace for the county of Bucks^ rcfiding near 
the parifh of Princes Rifehorough in the faid county, that the 
defendant the ^{oth of Augujl then laft paft at the faid parifti 
was, and long before had been, a maker of candles for fale, and 
upon the faid 30th of Auguji at Princes Rifeborough 
did make ufe of a certain houfe in Princes RSjcborough afore- 
faid, few* the making and keeping of candles for fale, that 
Oileb If^iljon being then and there an officer of and for the 
duties of excife, and for the duties laid upon candles in and 
by trie ftatistc duly appointed, purfuant to and in execution 
of rhe power to fuch officer given by the faid ftatute, upon 
the faid 30- h of Auguji^ at Princes Rifeborough did 

lawfully '*ntcr into the faid houfe (fo made ufe of by the de- 
fendant for making and keeping of candles for fale) to take 
an r.ccouiitof the cjuantlty of the candles, which had been 
there made j and that the faid Wiljon then and there finding 
fevcral quantities of candles lately made by the defendant 
(of which no account had been before taken j and certain 
fcales and weights being then in the faid houfe pro\>er for 
weighing of candles, the faid IVUfon did then and there re- 
quell the defendant to permit him to ufe, and to affift him 
in ufing, the faid fcales and w'eighls, fiir weighing the can- 
dles aforefaid, to take an account of the quantity thereof; 
but the defendant then and there did not permiLthe faid 
JPUfon to ufe, nor affift him in ufmg, the faid Ifailes and 
weights for weighing the faid candles, in order thereby to 
take an account of the juft quantity thereof; but did then 
and there refufe fo to affift the faid tf^ilfon in weighing the 
fin’d candles, and alfo refufed to permit him to weigh the 
fame; contrary to the form of the ftatute, whereupon 
thcdefend.mt forfeited ic/. Upon this information the 
defendant was regularly convidled of the fadls therein con-» 
taineu, and they gave judgment, that he fliould forfeit JO/, 
one moiety to the informer, fifr. To this convidlbn re- 
moved into the king’s bench by certiorari Mr, Lee for die 
defendant t(X)k an exception, that it did not appear, that the 
entry of IVilkn the officer into the houfe was lawfuh, for by 
the ftatute of 8 Ann, c. 9./ 10. the officer may by day or 
night (but if,it is in the night itmuft be in the prefence of 
the conftable, ^Sc,) enter into the houfe, bV. now here it 
js laid, that IP^Ifon entered the 30th of Augujl^ but ic is not 
faid, whether by day or night ; it might be in the night, and 
then it w^as not lav»^ful, becaufc it is not faid to be in the 
prcfcilce of the conftable, bV. and if the officer’s entry was 

not 


If a ftatute 
autlionz.s of* 
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not lawful, the defendant was not obliged by the aft to affift 
h!«T\ in weighing the candles, or to let him’ have the fcalcs* 
But to this it W'as anfwercd by Mr. Reevdy and held by the 
court, that the entry in the houfe is bid in the infoimation 
to have been made Imvfully^ and it docs not appear upon the 
face ot the information that it was wrong, and therefore the 
court will not intend it was fo, when the information and 
conviftion fay, he entered lawfully. If it had been un- 
lav^ fully, the defendant would have had the benefit of it in 
his defence before the juftices. 7 'he information purfues 
claufe of the aft, for this conviftion is founded on /i i. Aitd 
the conviftion v^ as affirmed October ^724) by chief 
jufiice, Forit'fcue and Raymond iW’yr jufticcabfent. 

The King verf. Roberts. 

S. C. Sfr.‘ 608. 

defendant was convicted upon (a) 6 b’ 7 JF. 3. 

JL c. 1. for fwcaring a hundred oaths, i>}z. by G cl, 

and a hundred curbs, vi%» G~— d d— • — n you. And fer- 
jeant DarncJl took excepdon to this conviftion, that the 
oaths and cinfes ought to have been fet out a hundred times 
each particularly. Sed nm allocatur for {b) it is fufficient 
to lay, he Avore fuch an oath, or made fuch a curie, a hun- 
dred times. But then the conviftion was quafhed, becaufc 
the rcrord wa?, that the witneft praejiittt Jacramentum^ lie. 
whereas it ought to have been in the prefeat tenfe prae/iat, 
Vidcantc (h) Vide 19 G. 2. c. 21. 

Cco.l'.Z ' Richard 'EAWoiverf. Mathew Cooper. 

S. C, Str. 609. S Mod. 307. 

/.D 'tllegatlon ■]|N a cafc upon a promilTory note the plaintiS declared^ 
^hatnerron J[ that the defendant the 9th of September 1723, apud^ fjfr. 
v ntin*^ juaTit in feriptis^ vocatam a promilTory 

lie promifed to ^'iote, pcr quuni quidem notam the defendant prpmifcd to pay 
triipiies to Matthew Cmtes vd ordini three months after date 22/, 
for value received; that the money being unpaid, the 
. Coates afterwards indorfed it to be paid to the plaintiff or 
order for value received, of which the defendant had no- 
tice ; whereby and by force of the ftatutc, lie, the de- 
fendant became liable to pay thq, note to the plaintiff, 
^r. To this count the defendant demurred; and de- 
murrer being joined, Mr* Crople for the defendant took 
an ekeeptinn, tliat the ftatute of 3 bf 4 Jnn. cap. 9, 
which enables partie.s, to whom or order promilTory notes 
^ are payable, to indorfe the fame, and intitles the indorfeo 

'io an aftion in his. own name, e.xtcnds only to note^ 

made 
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made and *(igncd by the perfon that makes the note ; but Elliot 

in this cafe it is not alleged that the defendant figned the Cooria, ^ 

note, and therefore it is not fuch a note as by the ftatute is 

indorfablc over, nor can the indorfee maintain an action 

upon it. It is poffible indeed, it may be a fufficient note to 

be evidence of money lent, by proving the note to be 

writ by the defendant or his diredionj but that will not be 

a note within that aft. But non allocatur^ for my brother 

Fortefeue citing the late cafe of Taylor v. Lobiinsy Str» 399. 

as exaftly being tins cafe in point, wherein notwithftandiiig 

this very exception the plaintiff had judgment, becaufe it 

was faid, fecit notam fnam per quam promijit folvercy which 

implied it was figned by the defendant, which cafe Pratt 

chief juftice remembered, judgment was given for the 

plaintiff. 


T}ie King verj, Plympton. 


Intr. Patch. 10 
Geo. n. 1 7. 


A n information was exhibited againft the defendant, 'Th criminal to 
which let out, that James I. by his letters pa- 
tent dated the lOth of Augujt in the 13th year of his reign, any man who 
incorporated the inhabitants of has ^ vote in the 

by the na'.ie of the mayor and burgefles of the.towm and pa- 
rifh uf TiV^ '^ton in comitatu Devon^ that they fhould have a corporation, 
maycr, "v\clve capital burgefles, and twelve afliftants, who vide Burr. 2494, 
fhou’d be the common council; that the mayor, capital ^ 
burgefles and afliftants, or the greateft part of them, every 
year, on Tuefday next after St. BartholomeWy fhould chufe 
one of th capital burgefles to be mayor for a whole year 
next enfaing, and then appoints him to be fworn, tsfr. which 
letters patent the inhabitants accepted, and ever fince afted 
under; that the lOth of Augufly 10 Geo, onzfohn Upcotty 
Efq. was and is a capital burgefs of the faid town and pa- 
rifh, and alfo one JVilliam Hewitt was then and is one of the 
afliftants, before that i\mQ inofficium illud debito modo ele^fus 
et praefeSlus ; and the faid iFilUam Hewitt as fuch afliftant 
had a vote in the elcftion of the mayor and other members 
of the town and parifh aforefaid, viz. at the town and- 
parifh aforefaid: and that then there were and are. now 
within the faid town and parifh and among the members 
thereof parties difagreeing among themfelves, and mutually 
promoting contrary intcrefts to one another: that the de- upon a profecu- 
fendant being then and ft ill one other of the afliftants of the t»on for the 
faid town and parifh, intending the free elcftion of a mayor fuf- 

then next to be made, and the free elcftion of other mem- gcSly ttlT 
bers of the faid town €nd pari(h,^then foon to be made, the party to 
to dffturb, and to raife confufion in the government of the 

mife was made 

vote : it w not neceffary to fci out t)ie cl»ufcs of the coiporation charter which'enablVwm. 

town 



1378 

|>LViyjrf>TON 


Mio3i. Term 1 1 Ceorgij re 2 ;ii 

town and parifli aforepaid, a little before Tuffd^ next after 
St, Bartholome/w (that day being the day appointed by the 
laid letters patent for clcofing the inayor) and upon and 
about which day the cledtion of the other members of the 
Paid .town and parifh was then intended to be made, fcilii H 
JO Augtifti 10 Geo, apudvillam ci parschlwi pracdi.^lam neqiii • 
ter advtfatc et corruptetentavit injilgavit urgehat rt foilicitavit 
praediStum JFUlielmum Heweit^ then and there being or*e of 
the afliftants of the faid town and parifh, and having a vote 
in the eledilon of the mayor of the Paid town and parifli, 
and alfo in the elefeion of the other members of the Paid 
town and pariflt foon to be choPen, luffragium fuum ad cL'dti^ 
ncm major is villue ct parockiaepradiefac adturic proximc^^cnda.T,^ 
ac in eie6licne allorum nicmhrorum villae et parcchiac praeJiSiae 
iiinc cjto eligendoriim^ dare pro et in in{ere[j} adtunc proinoto 
within the Piid town and parilb as well by the Paid defend- 
ant as the Paid John Upcotl : and to perfiuide and piomife 
the Paid JFiiiiam Heweit to give his vote in e,Wiipfie ilia for 
and in that intcreft, the defendant then a:id thi rc unlavvPnlly 
^nd corruptly promifed to pay the Paid IFUliam Heweit 
500/. upon condition that be would give his vote ad elec- 
iionctn illam pro et in iiitervffe ilk ; in magnam ohjiruetjoncm 
liheraeet padficae ele£lionis major is etaliorum memhroyum villae 
et parochiae praedulae^ et*in incitatknem confufionis vi eadsm et 
juhverfionem bont regumnU et gubernathms villae et parochiae 
illius^ et magnam Violationcm liber iatis et privilrgioruni inhabi- 
tariihm ejufdcm,^^ idc. Upon not guilty pleaded, the defend- 
aru was found guilty. And Sir Thomas Fen^eHy the king’s 
Perjeant moved in arreft of judgm^mt, that by Po much of 
the charter as was fet out in the information it did not ap- 
pear, that the defendant or Heweit as afliftants had a right 
to vote at any election but of that of a mayor; and if there 
arc any cbMpfes in the charter, winch enable affiltants to 
vote at the cdedti< n of other officers, they fhould have been 
Pet out; for v/ant of which it ivS informal ; and it is not fuf- 
iicient to aver, that Heweit had a right to vote at the elec- 
tion of the other members of the corporation; but the 
c-ffcrice charged is, for Pollciting Heweit to vote, not only 
;it the election of a mayor, but alfo or the other members ; 
which is laid as one imire offence, and the fine muft be for 
the whole ; but it ought not to be for foliciting Heweit to 
vote at the elections of the other members, becaufe he had 
.1^0 right to vote at them, Then ferjeant Pen^elly urged, 
here was no offence at ail charged ; for it is lawful for 
one member of a corporation to afk or perfuade another 
to vote for his friend, and if he made fuch a promife as 
in this information, it will be no crime, without (hew- 
ing tiie h€t done, that the money #^8 paid, and accepted 
by Heweit, Befides the eleftion of the other members 
might be only of ^yrnipon-cpuncil-menj^ who are not magif- 

Uates, 
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ftrates, bu^only in the nature of private perfons: and in 
i'uclj cafe .tbe ofi’cr of money to vote fijr them would he no 
offence pnihlhahle hy information. Inticing an apprentice 
tolca\e his'niaffei’s fervice is not indidlablc; I Salk. 380. 
the King v. DanKl. And thepromife here is vofd, bepaufe 
there is no good confideration for it. But the Court were of 
opinion, that to bribe perfons, either by giving moriey or 
prornifes, to vote at elc6tions of members of corporations, 
which arc created for the fake of publick government, is an 
ulfence for which an information will lie, and that Hewett’s 
right to vote w’as fufficiently laid. And j udgment was given 
againft the defendant. 

The Kin^ verf. Syrapfon. 

S. C. Str. 609, 

Ahmlaviiis ifiued out of this court diredfed to Dr. King The court (;an. 
archdeacon of Colchejier in Effex^ to the defendant his "xofficio*in what 
fui rogate, aut at}! judici in hac parte competenti^ commanding particulardiocefe 
him to fwear Mr. Rodney Fane one of the churchwardens of a particular town 
the parifh church ot Jll Saints \n Colchejier, To which the 
defendant returned, that before the writ came to him, and 
before the writ iffued, viz, 20 .///inV laft, the bifliop of 
don inhihuit the faid Dr, King then and yet archdeacon of 
Colcb('jhr>i cujus minijhr et ojjiciarius the defendant Barnahy 
Sympjon adtunc fuit ci adhuc ejly ab tiho ins procedendo dc vel in 
re five negotio praedi^lo^ et perinde totam jurifdUiionein in ca 
parte fuperjefufeepit ; quodque inbihitio praediBa adhuc remanet 
in juo vigore et virtute^ et his de caufis the faid Rodney Fane into 
the faid office, ^c, admitterc et jnrare non poteji nec debet pr out 
per breve praediBurn praecipitur, Mr. took except ion 

to this return, that it is not averred, that Colche/hr is within 
the diocefe of London \ for if it is not, the bifliop’s inhi- 
bition is void ; and the court cannot" judicially take notice, 
that Colchejier is within the diocefe of London, ^od fuit 
conceffurn per curiam^ and a peremptory mondamus was grant- 
ed November 16. 

The King W.9C White. 

S. C. 8 Mod. 325. 

T O a mandamus djreiStcd to the archdeacon, to fwear a 
churchwarden, he returned non fuit elcilus^ upon 
opening w^hich Mr. juftlce Fortefeue faid, that it was fettled, 
and had been often ruled, that the archdeacon could 
pot judge of the eleftion, and therefore this return was 
ill. Whereupon a peremptory mandamus was granted. 

But note, it was certainly wrong," for the return was a 
good return, and has often been made to fuch 

Salk. 423. pi. 14. Semb.cont. port 1405. D.cont. i Barnard. B.R. 311. 
u^oS. Burr. 132S. ^ 

mandgm 
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mandamus^ and aftibns brought upon the returni and tried: 
WhTte* Kingv. Harwood^ 1405. 

Mcmorandun), January 1724-5, ^Macclesfield 

furrendered the great feal into his majcfty's hands^ who was 
pleafed to deliver it in council at St. Jame.s's the ^th day i/* Ja- 
nuary to Sir Joleph Jekyll majier of the Rolls^ Mr, baron 
Gilbert, and mvfelf where we took our oaths of office as lords 
comrnijfioners of the great feaL 

Note, jfll }^\\dxy term 17^4-5, I attended in Chancery 
as one of the coinmifftoners of the great feaL 
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. . En'iorandum, That Sir ^ohnVvM knight^ chief jujhce 
iVil of the king's bench^ died V\f eindisiy \\hxn^\ry the 2 ^th 
laji pajl^ and I was created chief jujiice in his place hy a writ 
hearing March 2. and was f worn into the qficeM^rch 3, 
following before Sir Jofeph Jekyll knight^ rnafter of the Rolls ^ 
and Sir Jeffery Ciilbcrt knight^ one of the barons of the Exche^ 
chequer^ then two of the lords commijfo^ers for the cujiody of the 
great feal^ at the Rolls ; notwithjlandirig rvhich I continued one 
of the cofrmiijjtoncrs of the great feaL And James Reynolds 
efquire^ ferjeant at law^ was fworn at the Rolls one of the judges 
of this court in my place^ before the three lords conimifftoners of 
the great fealj after his return from the Weftern circuit. 


William Maddox and Robert Godfrey verf. 

John Taylor and others. 

S. C. 8. Mod. 370. 

T he plantiffs brought an a£iion of trefpafs 

the defendants, and declared, that the defendants feveral, if any o€ 
the 24th of May^ 8 Geo, at Igh(am in Kent^ claufa do-’ cliargcs ap. 
mum ct horreum ipfius IVillielmi Maddox fregerunt et intrave- f^^rcd' fomeV”" 
runt^ ac diverfa bona et catalla ipjorum JVuUclmi Maddox etRo- the plaintiffs 
berti Godfrey^ viz, unam vaccam^ and feveral others particu- and intim 
larly mentioned in the declaration, adiunc et ibidem ceperunt 
et afportaverunt^ iAc, On not guilty pleaded, the jury found mint nlaiibe ^ 
a verdift for the plaintiffs againft all the defendants, and arrtftcd. 
gave them 20/. qs, damages befides c6fts. And Hilary 
term 10 Geo, 1723, Mr. Fazakerley moved in arreft of judg~ 
ment, that the two plaintiffs had joined in an aftion of 
trefpafs for breaking and entring the clofes, houfe and barn 
to which one of them, viz, Robert Godfrey had no title ; 

and 
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Mapdox jnd in confequence, if judgment fliould be giVfen for the 

Ta^ior. pl^iinlifFs, Godfrey would recover damages for breaking the 

houfc, fife, to which he had no right, and had iuftained 
no damage by the breaking and entry thereof. Of which 
, opijiiqji the lord chief juftice Pratt and the other judges 
feemed to be, and therefore a rule was made, to ftay the 
judgment, till it fliould be moved by the plainriffs. And 
afterwards it being moved this term May tiie yth, myfelf 
and my brothers Powys and Fortrfeue being dear of that 
opinion, judgment was anefted abfoluiely, alfente Reynolds. 


Steed verj, Layner, 

T he execution of z m\t fare fieri inquiry was fet 
afide, upon a motion of my brother Whitaker^ be- 
caufe no notice was giv^n of the time the writ was to be exe- 
cuted, for which purpofe it is neceflary to give -mtice ; and 
fo i: was held before in the like cafe, Frin. 9 G: , B. R, and 
an inquifition took on fuch a writ fet afde. And it Is not 
like executions by elegit^ or 011 extents, in which cafes notice 
is not ufually given. 


Notice muft be 

]g!Vt'n Of the 

cxecutiovi of a 
wni ot feire 
fieri inquiry, 
ti. C. Str. 623. 

SMocl. 307. 
jR. acc. Str. 235. 

Gilb. Law and 
Equity 95 * 

Pra<n. iJeg. C.B. 

379. Cooke ]. 

But notice need not be given of tiic execution of anclegit, or an extent. 


Intr. Midi, ii 
Ceft, H.R.Rot. 
200. Error C. B. 
Dr'Mgca cannot 
be TtroveiTd in 
an ad ion for 
any matter 
which occurred 
after ihe co.n- 
mfnvemeni of 
the action. 

R. acc. I Vent. 
103. 2 Saund. 
j 69. ante 329. 
Sed, vide Hob. 

Com. 2 a. 
S“-. 1095 Burr. 
1077. 

Wliere intire 
damages are 
gi ven of judg- 
ment cannot be 
given for the 
whole, itlhdl 
b# arrened, R. 
iC;. ante 329. 
1372, 

vLU; Dcugl. 696. 


Baker verJ. Bache. 

T Ii E plaintiff brought an action on the cafe againfl: the 
defendant for money laid out and neceffaries provided 
by the plaintiff for the defendant’s fons, to whom the plain- 
tiff was by the defendant appointed their tutor, (j?c, and the 
plaintiff l^id the promife to be made by the defendant to the 
plaintiff 19 June 1718, to pay the plaintiff for the neceffa- 
ries he fhould provide for the fons, and the money he fhould 
lay out for them, bV. and avers he continued their tutor for 
five years and nine months, and during that time found 
them neceffaries, which came to 140A Judgment was 
given againft the defendant by nil dicit in Q B. and the writ 
ofinqiiiry was executed the 3d of February loGeo, 1723. 
and the inquifition found, that the plaintiff fuftained 

oecafione praemijforufn ultra mija et cufia^ia 129/. 9^. 
and lid. And final judgment being given for the plain- 
tiff in the common pleas, the defendant brought a writ 
of error in the king’s bench. And Monday May 3. 
this term the judgment of the common pleas was re- 
vers'd, becaufc the jury on the writ of inquiry have given 
damages for neceffaries provided after the a6i:ion commenc- 
ed, and to a time after the writ of inquiry was executed ; 

for 
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for the prqpiife being laid to have been ipadc the nineteenth 
of June 1718. and that the plaintiff had provided the ne- 
cefiaries, iSc, from that time for five years and nine months 
next following ; that time did not expire till the nineteenth 
of March 1723. computing calendar monthsj and not till 
about the 25th or 26th of Fibruaty^^ computing ‘lunar 
months. 


Brace verf. Daniel Error C. B, 

T Rrepafs vi et armis for taking arfd detaining the plain- 
tiff’s cattle. I'he plaintiff declared,- that the de- 
fendant Samuel Daniel^, March 20, 1718. vi et armis at 
Averton in EJfex^ ceperunty abdvxerunt et afportaverunt a mare^ 
a bull, yr. of the plaintiff’s. After judgment by nil dicit 
a writ of inquiry was executed, and damages found for the 
plaintiff, and final judgment given for him. Upon which 
the defendant Daniel brought a writ of error in the king’s 
bench, and the judgment was reverfed May 7 this term ; 
becaufe the verbs being in the plural number, there was no 
pofitive charge that the defendant took the cattle. 

John IV|ayne verj. Daniel Harvey. 

I N an indebitatus ajfumpfity and quantum meruit^ for goods 
fold and deli v/!red by the plaintiff to the defendant ; the 
defendant pleaded, that the plaintitr a£fionem fuam inde ha^ 
here feu manutenere verjus eum non debetj and then fet out the 
act of parliament of the ninth of the king> c. 28. inti 
tuled an a6l for more efte£lual execution of juffice in a pre- 
tended privileged place in the parilh of St* Geor;^^ in tfie 
county of Surry^ commonly called the MinU and th^n brings 
himfclf wiihin the benefit of that aft. And on demurrer 
April 21 in this term judgment was given for the plaintiff, 
becaufe this plea cannot be pleaded in the bar of the a£lion, 
bar only in b:\r of the execution. Mr. Martin counfcl for 
the plaintiff*. 
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Sfr. 625. 

8 Mod. 35 j. 
Vide Sti . ‘034. 
3 Wilf, 23. 

3 Leon. 22S, 
Cro. Tac. 621. 
fcur lau alfo 


intr. Mich. Robert Kerry and Mary his wife, formerly wiftr' 
31 Geo. B. R. of Robert Allfbunder, againft William Kent and 
291- others. 

r^covered^^n ^'RROR Upon a judgment given on a writ of dmevy 
ciowirby the dc- brought by the demandants, wherein the demandant 
rfcriptioij ofa Mary demanded her dower of fifteen acres of land, three 
tenement, s. c. melluages, three tenements, a brewhoufc, Isc, in Dehen- 
ham and JVinJIon in Su^olk^ as being formerly wife of Ro- 
bert Allfounder^ iSc. . The tenants confefled theaftion, and 
pleaded, that from the time of the death of Robert AUfoxiader 
they always were, and yet are ready to render the demand- 
ant Mary her dower. Whereupon judgment was given for 
t T.R. It Burr, the demandants to recover feifin of one third part of the 
629, 2672. fifteen acres of land, three melTuages, three tenements 

indowirfoi'*^a”^ ^ iffued returnable March 15. and a 

tenement h cr- writ of inquiry of damages, to inquire what damages the 
roneous. demandants had fuftained by reafon of the detaining the 
^ ' dower from the day of fuing tiie original writ to the ifluing 
And ihall bp re- the writ of inquiry, returnable March 15. To which the 
verfed tho' the fhcrifF returned, he had delivered feifm of one third of the 
land, mefluages, tenements, i^c, and he alfo returned ant 
inquifitioji, finding that the demandants had fuftained da- 
AndtheUieriff the detaining of the dower from the day of fuiiig 

delivered feUin, the original writ to the ifluing of the writ of inquiry 30/. 

15/. bcfides coft^, for which and cofts judgment was en- 
tred for the demandants. And now upon a writ of error 
brought in the king’s bench ferjeant Cornyns for the plaintiff 
in error irififled, that a writ of dower would not lie of a 
tenement, it being a word of an uncertain fignification,. 
and therefore the (heriff could not give feifm of it. Second- 
ly, that the judgment for the recovery of damages was er- 
roneous ; firft, bccaufe by the ftatute of Merton^ 20 H. 3. 
c. I. the defendant in dower is . not to recover damages, 
unlefs her hufband died feifed ; imd upon this iccord it does 
not appear, the hufband died feifed ; Co. Lit. 32. b. fccond- 
ly, the tenants have pleaded, they always were ready, and 
yet are ready to render the dower, in which cafe they (hall 
anfwcr no damages. Mr. Reeve for the demandants in 
dower and the defendants in the writ of error infifted, that 
the plea of touts tenips prijij iSc. can be only pleaded by the 
heir in bar of damages, Co. Lit. 32, 33. and it docs not 
appear, that any of the tenants was heir at law, and there- 
fore this plea in this cafe could not prevent the demandants 
from recovering damages. He admitted, that the judg- 
ment for the damages could not be maintained, becaufe it 
was not fuggefted, that the hulband died feifed i but yet 

•he 
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he faid, the/tf) judgment might be reverfed as t6 that, and 
he affirmed as to the dowry, if the demand was rightly made. 
P'or the judgment for the damages wajs founded an the fta- 
tute of Merton^ and the judgment for the dower, is a judg- 
ment at common law; and therefore though the judgment 
for the damages fliould be reverfcd, yet the judgment* for 
the dower might {land. And he compared it to Speeofs^ 
cafe, 5 Co. 58, 59, where in a quare impedit }\\Agmcr\t for 
the recovery of the prefervation was affirmed, though there 
was an error in the judgment for the recovery of the da- 
mages. Then Mr. Reevt infifted, that a writ of a third 
part trium tmemeniorum was good in dower (where the fame 
certainly is not required as in other writs) and therefore a 
demand of dower de liber 0 tenemento is good. F. N. B. 148. 
J. So an aflife or writ of dower lies of a croft or cottage, 
8 Hen. 6. 3. Bro. Dower 92. and yet a preecipe does not lie 
of a cottage ; and if this declaration had been ill on a de- 
murrer, yet now the tenants have confefled this demand as 
laid, and therefore that makes the count good ; like the 
Q:i{Q of S Inch V. Bow fa!^ Cro. y^c. 668. the plaintiff declar- 
ed, that the defendant being indebted to the plaintiff in 
5/. pro reddltn ant eiunc debit 0^ promifed to pay the 5/. when 
reque fted, '^c. the defendant pleaded payment, and on iflue 
joined a verdict againft the defendant ; and the court held 
the declaration was made good by this plea of payment, 
though it was not fliewn, when the rent became due, nor 
for what term, not upon what contract. So Cro. Jac. 682. 
Buckland v. Otelyy debt for rent upon a demife of lands at 
Creeky and of feveral other clofes, and did not,fhew where 
thofe clofes lay ; the defendant pleaded, the plaintiff had 
entred into part of the lands at Creeky fSc. and on iffue 
thereupon verdi<£l for the plaintiff ; and the court held this 
plea of collateral matter had aided this omilfion in the decla- 
ration, which would have been good caufe of demurrer. 

But the court was of opinion, that this declaration was 
fo uncertain, that the confeflion could not help it ; bccaufe 
the flieriff could not tell of what he was to give feifin ; for 
thefe tenements mighjt#:be houfes or lands, or any thing 
clfe that might be hela ; and therefore the cafe cited by 
Mr. Reeve does not come up to the prefent cafe. And 
judgment vras reverfed for this rcafon, May 4. and no opi- 
nion given as to the other points made by him. See Cr^ 
Jae. 621. Herward v. Cavendijh^ 
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(tf) Vide a^itc 
891. and the 
cafeS there cited. 
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The King verf. John Tuckc^ 


the punirtimcnt 
of a particular 
oft t nee accord- 
ing to the rank 
and age of the 
oftendcT, if the 
inlormation in a 


S. C. but rather differently repor ed S Mod» '\(i(u 

If a ffatute varies HT^HE defendant Tucke was convided upon the ftatiite of . 

JL [a) (> j fV. 3, c. II. for profane curfinj^ and Avear-^ 
ing, by Mr. Ti/Z/’/V/a juftice of peace for Jxhricly in Somrr'* 
ft'ifl)irc. The conviSion being removed by cs^'thrari into 
this court fet out, that the 20th of July loth of the Icing, 
John Flower of the faid town and parlfli of Axhridgc comes 
con !aion”toos before the faid juftice of the peace, and informs him, that 
hisrankaudagc, John Tucie of thc faid town and parifh of Jxhridge^ then or 
and th^tvidence extjlens fervus^ nec laborato^'^ nec wiles 

fon mentionuUn Anglice a common foldier, nec nauta^ Anglice a 

the information Common feaman, fed adtunc exijhns generofus tt ultra uetafeni 
fexdecim annorumy within ten days then laft paft, viz. the 
v^d^cDougl!^^ faid 20th oijuly^ at the town and parifh aforefaid, did pro- 
3^2. fanely fwear four profane oaths, and fets them out j contra 

formam Jiaiuti in hujufmodi caju fiuper editi et pi ovifiy ei fuper-* 
inde praedicius Johannes Flower^ adtunc et adhuc exijlcns credi-^ 
hilts tcjiisypojlsay fcilicet 27th of the fame July^ in his proper 
perfon comes before me the faid John Tuthily then being a. 
juftice of the peace, lAc. et facr amentum fuutn corporale ftiper 
facrofandla Dei evangelia ad dicendum veritatem de et faper 
praemiffts praediSlis in informatione praedilta faperius prae/lat 
before me the faid jufti'ce,^^. praedidfnfque Johannes Flower 
fic jurat us exiflens die it def'onit et jurat fuper facramcn^ 
turn fuum praedieium de et fuper pmemiffis praedil-lis in 
informatione pi^aedieia fuperius fpecificatisy that the faid 
John Tuckc the faid 20th day of fidy at the town 
and parifh aforefaid, did then and there profanely fwear 
four profane oaths, and fets them out, contra formam 
Jliiuti in hujufmodi cafu editi et provifi : fuper quo pi aedldt us 
Johannes Tucie pojl fummonitionem ei ad refpondendum de et 
fuper praemijftspraedidiis in informatione contentis prius in hai 
parte debito modo faCtamy pojteay fcilicet the faid 27th day of 
July at the town and parifh aforefaid, befoie me the faid 
John T«/A/ 7 / then being a juftice, comes in his proper 
perfon, ac omnibus et ftngulis materris in informatione praediSia 
contentis et evidentiis praedibfis Juperinde datis praedi/:lum 
Johannem Tucke auditis et plene inmleklis exiJleniibuSy idem Jn^ 
hannesTuckepermepraefatitmjuJiieiariumallocuius ejly qnomodo 
fe velleideet in materiispraedteiis in infornationcpraediHa verfm 
eum objects etfpecificatis defender e et aequietarcy etjlquid pro fc 
hnbeat vel dicer efeiaty quare ipfe idem Johannes Tucke deprae-^ 
miffs praedikiis in informatione praedkia contentisy et ei in forma 
praeaiSia Juperitrs impofitisy non convincatnr ; et quia per mefrae^ 
fatum jujiiciarium amitis et plene intelleSfis omnibus etf ingulfs 
per ipfum Johannem Tucke in defenfione fua de et fuper praemijjh 


(a) Vick 19 G. 2. C» Uf . 


in 
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in InformaiiopeprciedidG fuperius alkgdiis^mGimfeJle m:hl prae^ 

fato jujiiciarttt conjiat^ pracdUiUm yohannei^ Tuch ejfe culpabi<^ TvIku 

icm de praemijjh praedidis in informatione praedida fpecificatis 

et el inipofuis fiiodo it forma fraiH in etptfihformatiommprae-- 

(lidarn (iiperius alltfatur ; ideo conjidefatum per me praefa* 

turn jnjiiciariifr}:^ quod pracdi^us yohdnnes 7utke per iejiimom-- 

vm praefati yohaanh Flower credihiliiUfih fupsr facramentum 

fuum praediSittm coram me prmfato jujiiciario ut praefcrtdr 

praeflihtm de pr a emiffis praediSlis in informatione praedida Jpe*- 

cifcaiiset ei ut praefertur impofitiu convincatur etconvUins Jii 

fecundim formant Jiatuti in hujufnodi cafu editi et ptovifi ; ei 

quodpraediSus yohannHTuckeforisfaciatfummam odofolidorUm 

pro offenfis fuh pracdiFlis^ fcilicetduos folidos pro quoUbet offenfi 

praediHo^ levandam et fohcndam feetindum formam Jiatutt prae^ 

iiiFii in hujuftmdi cafu editi et provif: in cujus rci tejlimoniurd 

ego praefaius yohannes Tuihill generofus jujiiciarius praedidius 

huic recordo mantim treumet figiUummeum appcfut^ apud villain 

et parochiatn praedicHam^ di^to viceftmo feptimo die Julii^ anna 

regni ditii domini regis nude decimo fupradiSlOi 

Mr. Fazakerley tor the defendant took two exceptions td 
tl|is convi£fion : iirft, that it did not appear, of what degree 
ihe defendant was, fortheftatute of 6 y 7 3. r. 114 

makes a dilfercnce in, the punifliment according to the de- 
gree of the offender 5 for a fcxivant, labourer^ common fol- 
dier, or common feaman’, for the firft offence is^ if conVi6l- 
cd, to pay one {hilling, every other perfon for the firft ' 

oifence two {hillings 5 fecond exception, it did not appear 
of what age the defendant wasj for if he was above fixtecn^ 
if he did not pay the money, and no diftrefs was to be founds 
Jie was to be fet in the {locks; if under fixteeri, in fuch cafe 
he is to be whipt: now although in the information fet out 
in the conviction yanies Flower informs tile juftiCe, that the 
defendant was not a ferv^ant, nor labourer, nor commori 
foldiei', nor common feamanj but a gendeman, and above 
fixtcen 
dence 

which ^ , accMicain 

{tealing, the county where the offencO was Committed was muft Oiewlr! 
only mentioned in the information, and not in the evidence what courtly 
of the witnefs ; and therefore that not appearing to prov- 
cdy the convI£lion was quaflied* B<it the coiirt were of 
opinion, that fmee it was alleged in the informadonf that 
the defendant non exijlens ferzw^ nec kboratori nec mtlis eom-^ 
rriurlsj nc: nauta^fed adtunc exijiens generofus et ultra aetatem 
fexdecim anmrum^ 6?r. and the witnefs fwore, that praediiius 
Johannes Tucke did fwear^ that was fufBcient, and much 
different from the cafe of the convl< 5 Hon of deery{leal- 
ing; for here the perfon as deferibed in the information 
is deferibed by the praediBus^ jbut in that Cafe the juftices of 
the peace have no jurifdiilion, unlefs it is proved to be com 
VoL. IL T t mitted 


years of age ; yet that was not proved by the cvi- 

iven by the witnefs as fet out in the information, 'TI jc evidence Id 

e infiftcd it oinrht to be: as in convi£lion for deer- for 
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Tucke. 
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Rex mined in their county mentioning the coynty in the 
information, tvithout’ proving it, is not fuificieiit. And 
the cohviftion was cOnJirmea, /?///, yr. and 
afterwards Ihewn, JprH 2 i) 17-25. 


and no caufe was 


Phillibrowli :ftyland and others. 


Intr. Pafclifc 
S Gto. B. R. 

Rot. 2 ^ 13 . ' ♦ 

Whether.! A SE. The plaintifF declares, that ii July 1721, and 
rnanwhVhL^a ^wlong before and alv/ays from that time huiyfque^ he was 
right to be pre- and now is an inhiibitant and parifkicner papng feet and 
ftnt at a veftry beafing lot in the narifh of Eofolpb Bijhof^fzute in the ward 
aaionaraind EiJhopJ^ate^ Lomfon^ and as Inch innabirant ar.d pardrioncr 
one who keeps he the laid plaihtifF jus et privtfegiutn bahet ct huk.^re rL hint et 
ro^ convtniendt ct preefem cxijlmdi ad cunji/Irwlum irn^nnd.wi 
hold- either andum^ ct votumet fuffraghm funm twidum^ in ever) 

mg. (a) 


7/ 

every 

veftry of the inhabitants and panfhioners cf that paii^h held 
and to be held for, in and within the faid parift, pro de ct 
concerncntc res materias et negotia puhlica fpi dantia ft pirttj:''ri^ 
tia ad Jive tongCMtia repardtionem ecchjiae par)cbialis pnrochiac 
praedtdiae^ aui nmietam collcBam feu ctiUige^dcin^ Uvatam 
Icvandam^ ac ratas aflcjlimienia Hjcl taxationes falla feu Jaclcn^ 
pro tali 7 :eparoihnc^ aut pro de et conce^ none tiliquas alias res 
materias ct regoUa h velper talma^hnllaU’.ncni ant congrega- 
ilnnan negetianda tranfegsnda five ordinaruia fp^Siantiu et per^ 
iincKtia adfivrttingititia comniodum et how;/i fnlUcum taroihiac 
pra-ulietae^i vd pro de et concerncntc aliqaa adda ? es materias ct 
negotia farochialia^ quae in vd per talcdi a[lonhLitay:em ant con- 
gregatmiem negotiari tra^ifigLj'cu ordinari fd.ent ct dehent : and 
; . whereas a veftry cf the inhabitants and p:M ii!\i( .riors of the 

fhdr^vdlry in parifti Was held the faid iiih of July in qu^Jam loro voano 
the iTOiTi out of remea vc./iiatia^ AndUe the veftry room prot-c adiunzente ro the 
which 

tiff was kept, 


If fuel’, nn neHiofi 
will he the 
declaration mun 
that the 

parifhlcners had 


C. Str. 624. 
S Mod. 351. 


An allegation 
that the room 
was the ufual 


he rooiTi out of rcmca vcjiiayia^ Anglke the veftry room propc a/fimgcntc ro rl 
vhich the plain- parilh-chufch cxiflenie vfuafi loco uhi talcs aficmhlationes 

ifT W!»c Iff..-.*- * . • 'I t • r f ^ . r 

aut ccngregationes tetter j et hahen joi^lae et c’^ninetae juerunt^ 
viz* apud London praedidum^ ia pdrochia ct warda praediSiis^ 
et adtunc et ibidem diverfi inbahitantes et parochiani dia'ae pa^ 
rochiae parochialiter convenerunt et praefoites fucntnty Anglice 
a veftry was held, fecundum notitiam ds indeprius datafn^ an 
confulendum^ tradaftdtim et deliberandum^ ct vota ct fnffrcgia 
place in which danaumpro de et conctrnenUa dwerja public a res materias et 

veftries were negotia fpedantia et pertinentia ddfivc tangentia reparotionem 

eedeftae praedtdae ac commbdum {t honnm public um par ochiae 
toXv/thafTke p^ciedidae\ and that the faid then and there 

pariihionm had being an inhabitant and pariftiiort^f of thefeid }>arife, paying fcot 
theifveftrief bearing }ot as zfort{2f\i*iparatus fuitet fdffumobtulit^ durante . 

in it. qpfcmblaftme dut congregatione illa^ jntrdre tn prued.&um locum voca-> 

[a) According to the report In Str. 644. the court made no diiBculty bm that the a^'ion was 
maintainable, and according to tt^ report in t Mod. 351. Kayracftd Ch. J. and KtynMds J. 
declared thcmfdvcs of that opiaicn. 


turn 
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tkm rofmam v^/ticiriann^ tfee &id veit'ry ,was then helJ, Pwii.LiitRO'WM 

at! c^,-fp{lrndu:‘fi^ traHandim d diliberanduw^, kvctum d fuf- 
fraghim fua dunfhtn in a£i'fpid&ti 0 U.MUt cmgrcgaitont illa<y de et 
conccrnerttia res tfwterlas diitgdi^ pMtbicdi^y quae ibidem tuM" 
trarfcMa d tradeda fu^^unt aut fount \ but ihe'defendants 
prat’fnifj'a praedida heiie feientes^jed machityanies et inienientes^ 
the laid 3 ". F, in ta parte (lamnifie^re^d dejitu d privihgio 
fuis de et in pramdjjis praedidis impnlire d totaliier friijlare ei 
deprivare the fnid F. P, e loeopraedtBo vfrhere The, fata veftry • 
was held, exclufenmt et extratenUeruni,^ that they ,, the fald 
T* P. in emiern locum du^dnte 'q(Jemblatidne aiit congregatione 
ilia intrarc adthne d ibidem ohjiruxeruni et penltus rdfaveruntTi 
ac ojiium loci illius verfus ipJum T»P, occlufertmU et praediciurri 
ojiiumfic octlujum diu^fcUicetperfpiatimn duarUm horarum^ con* 
tinuaveruntx per quod the faid Ti P. ex eedem ajmhlatione 
ant congregatione par ochia It penitus exclufiis fuiU d confulere^ 
trad are vel deli Ur a re^ out votum et.Jhjfragta fua ibidem dare^ 
dim dive f fa publica reS materia et negoiia fpedantia et pertinen-- 
tia ad five tangentia reparailonem ccelefiae praedidae^ ac com* 
modum d honurn publica parcchiae praealdae per alh^ ifihabitan- 
tes d parochianos^ fic utpraefertur parochialtUr convent os d 
praef ntes cxijlentcs^ negotiata trfinfada et ordinata fuenunti 
ahfquc aliqua Itgltima cauja Utalitcr impediius fait. Then there 
was another count for keeping the plaintiTT out of a veftry 
held the 15th of Augujl 1721,^ irt the feme manner; da- 
mages 50/. To this declaration the defendant demurred^ 
and (hewed for caufe of demurrer, that it did not appeal by 
the declaration, that the plaint! fF was damnified in any man- 
ner, and that the declaration was uncertain, doubtful, and 
wanted form. The plaintiff joined in demurr'cr. , Serjeant 
Branih'ivaliei'ov the defendant infi ft ed, riiat this acllon could 
not be maintained, becaufe vcftrics are voluntary meetina;^ 
of parifhioncTS only, and looked on in lav;^ as fuch, and - 
therefore U was neither an injury Or datnnge. to the plaintifF, 
to keep him out of fuch a meeting of the parifliioners. In 
the next place, if fliutting the door, and keeping tb^ plain- ^ 
tiff out, was a damage, it was no more than a public da- 
mage, for which no a£tion on the Cafe would lie ; but tof 
maintain fuch an adlion, there ought to |je a,, particular 
damage ; as if a common highway is ftoj^ped, every fierfoa 
that goes that way receives a damage; by h^ pbftru<ffi6nj 
but yetbecaufe the dami^e is comftlon to all perfons paffihg- 
that way, ho (a) on^ can maintain an adlcn on cafe for . * ^ 
it, unlefs fuffers feme damage partic'ul^tr to ' WifelF Ug 
-5 Co. 73. tViJliams^s cafe 5 Co. lit. ^ 6 , 446. b th€;=f ^ 

Puti’/^r againft Saunders^ Noy izo.^ So WilHarnsh cafe,- 
5 Co. 7a. was an action brou^t by thb jord of the ma- 
nor a^ainft a vicar, for not celebrating di^ict ftrvice io his 
in his mariof) and it was laud, that vicar and 
all his pfedeceffers time ot<t of mind had ulono Cilebrate 
divine fervio© Livthat chapel, and to adminifter the fecrament, 

■ T « » ' ' t« 
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Philiibrown to the plaintiff (^c. ac homini^m Jlrvientihm 

' IIVJ.AND. * adtioh would ndVirp, becaufc 

by the farhe reaftri is the Ibrd might have an every 

tenant might havc^aih^’^iop, and lb an infinite number of 
actions' for one defatxlt* Sh 368. Ford v. Hojktus^ 

cafe will not; lie aga^nfi a lord of a manor, for refafing to ad- 
mit a copyholder, by the, perfon to be admitted. Nor does 
an a£lion lie agaUift the pwner of a common ferry-boat, for 
rcfufins; to let a perfon paft, Payniv, Pc.rtridjre^ 'SalL 12. 3 
71 W. 289. 1 Skow^ ^43* 255* Coimb, 180. Carth, 19^. 

idolt, 6. pojivoh 3^ />. 293. unleft he receives fome j'ar- 
ticiihii* damage thereby. And if fiich fuits as thefe ftiould be 
allowed, it would occasion a multiplicity of a< 9 :ion?, which 
;the lav/ always difcountenance?;. Secondly, he infifted, that 
if an action of fticlfa nature would He, yet the plaintiff has 
not ftrfficiehtly intituled himfelf to it; becaufe it does not 
appear by the declaration, that the parifliioners had a right 
to hold their vcftrics in this room; for notwithftanding any 
thing alleged therein, the room might be a part of the de- 
fendant’s houfc; and it 1$ not alleged, that the parifliioncrs 
ufed time out of mind to meet in this room, and hold their 
veftries there. 


Mr. Sotv^s for the plaintiff infifted, that the inhabitants 
of a parifh paying foot and lot might aficmble in veftry, and 
make rates ; and every fuch inhabitant bad a right to be 
prefent at fuch meetings, and give his vote. In 5 Co, 63. 
it argued by the coonfel, and not denied by the court, that 
inhabitants of a vtlU without any cuftom may make bv-laws 
for repairs of the» church, or of a highway, or of any fuch 
thing, which is for the public good. See 44 Ed, 3. 19W 
And to this purpofe. they are a corporation, i Mod, 194. 
Rogers V. Davenant* 2 Mod. 8. 5 Co. 67. cafe. 

The church-wardens ought to fummon the parifliioncrs to 
meet an4 make *4 rate for. the repair of the cluirch, and that 
need not be from houfe to houfe, but a general public fum- 
mons at church is fufficient i Mod*^ 236. and the cafe of 
Mary Magdalen Bermondfry. 2 Mod. 222. Gibf. Codex 
22Qy I Salk. 165. -The. parifliioners have a right to chufe 
officers, as by cuftom church-wardens, ^^Mod. 325. SalL ^ 
166. and thofc parifhionet*^ that have a right to eleft, have 
a right to be at the meeting, wbichls the veftry. That an 
a£l:ion fbould therefore lie, for obftfu£ling and hindering the 
parifliioncrs from being prefent at fuch an klTcmblyy falls 
within the reafon of the cafe of J/jiy and White^ ante 938. 
And an information or indiftment wiH not lie, as in cafe of 
^ a common nufance. Secondly, as to the exception to the 
declaratiodhe argued, it was well enough, becaufe it is laid 
that this'i^m was. the ufual place v^cre fuch affembties 


{a} The cafe of Payne v. Partridge vrai an a£Uon for not keep’tig'a ferry boat 5 not an a^lion 
In rei'ufing to kt the. ptaintllf paCs. 


ieneri 
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Ar«m et Ijabiii-i filent et ^ 

lontjrs wv.'fifLen there aflcttnblcuj and if it w'asthd defend-. ny(,AN». • 

ant’s rooiv., yet if he had let Jt Ottt /fiT the . parifluqhers to 

hold thei'' vt ftry jn> he could nipl Ae door againft any 

of then:; and that there was nohOc'afioo to lay an'exp.refs 

cufloin for all the parifhioners, for jf their veftiy vras a leledt 

vcllry tif by lavy there can be any fuch) the defendant ought 

to have pleaded it; though ’ he looked , won it that feledl 

veftrit a were only encroachments. A^etheic flic asSiion 

w'ouid lie or not, if the declaration bid been good, the 

coto t came to ho refolutipn. And judge Fortf/cue^ feetfted 

to be ftiong in opinion, that the aftion Would not He. 'But 

as to the declaration, the court Was unanimous, that it was 

ill; bedaufe it is not (hewn, the parilHioners had a right to 

hold their vellrain this room ; for in aftions of this nature 

th- plaintiff m* fhew a right in the thing claimed, and 

then .» difturbaucc. And for this reafon judgment was given 

for the defendaht, April 27, 1725* . 


John Burknd againfi Jo. Tyler and Mary: his 

wife. 

T FIE plaintiff as adminlftratnr of 5^9. Burlhve/ brought, No objeftion , 
an adtion of debt in the debit et detinet upon two feve- 
ra bonds entered intoby^o/jw HsWr deccafed, by which lie dal demumr 
bound him and his heirs, to whom the defendant btcaufc inaftion 

was daughter and heir. The defendants prayed oyer of the 
bonds and the conditions; the firft . bond was dated 2 1 -Or- " 
cemhsr 1704, of the penalty of 400/. with condition, that to h.ive 'been 
"Jo. Hobbs fliould pay 103/. to one Nath. Brewer^ for pay- brought in the 
ment whereof the inteftate and yo. Hobbs yezxc bound in a 
bond of 200/. penalty to the faid Jo. Brstver, hwt for the vide i Sid. 

debt of the faid Jo. Hobbs ; the other bond ryas dated 17th pl- 6- 

of September 1712, of th'e penalty of 300/. with condition, ‘ 
that Jo. Hobbs fliould pay Z)nt«W Tea 103/. the debt of the faid Anexecutor can- 
,79. Hobbs., for payment whereof the faid 7 “®. //a&tjandthe'in- 
tcllate were bound in a bond of 200/. penalty to the faid David deb^ de* 
Tea : after which the defendants, pretejlaado that the feveral tinet. s. C. 
fums were paid to the faid J. Brewer and D<tVi^Tta., ac- ® 
cording to the feveral conditions of the faid bonds, pleaded, 
that the defendant Alary nec habet ali^ati terras fivetentmertia d! acci 5C0. 
fer haereditariumdefeenj^m de praediSo Jo, Hobbs fettre fm in J*- 
feodo fmplici, veqm habuit die mpetratiomsbillde praedi 8 ae, fiec 
unquam pojieat praeter. tmum , nufuagmm tum pertinewih in anddetii^ R. 
StorgurJ'ey priedieta, ornnta et ftngula quae preUmiffa non valent *«=• * sid. 3s*. 
in toto centum et quadraginta libras t then they farther plead, 
that.thefaid.3'^. ifoiJj the father, in hia life by his obliga- 44 
tory writing being lawfuUy indebted becaihe liound to one « »*4- 
WtlUam Clark \n 140A and fo being Indebted died, that debt ' 
to the faid William Clark not being paid i wbereiipoil one Mar- 

garet 
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gatet of '.thi faid J0, Hvlhs^ n:c>th?!r nr!<I :ru3r-» 

dian of rhefaid dcbr of ihc fiiJ Jj, I /Ms 

to the fai(^. Cl^r^ that paytifUTit wns tnadc 

by, the faid Ahrfarei at gUardiaii of the fiid Mary^_ ai)d 
while the faid Aia^y wa$ under age of tv/enty-one years; 

that neither tbs faid, ^/i?r nor i:cr 

tlic faid A^pirgarct^ uor any of ihen^, had any notice, nor 
eves knew pf the bonds mentioned in the declaration, 0(s 
either of them, fromihe (aid Burhsir! the inteftate, nor from 
the plaintiit^ nor from any other perfon whatfoever, hcirie 
the payment of the faid bond of the faid j/o. HMn as afore- 
faid made by the faid Margaret to the faid TVillhim Clark ; 
and therefejire pray judgment, if they de dehiio praMitlo vir-- 
tute firipti ohiigaUrii ^raediCii orscrari dehani, I'o this pica 
the plaintiff demurred generally, and the 4l(|endants joined 
in demurrer. 

Mr. Top for the defendants offered nothin^ to maintain 
the pica, but admitted that to be ill ; but infified the decla- 
ration was naught, becaufe the action was brraigiir by the 
piainiifr as adminiflratpr in the debet and ddines-^ whereas it 
is laid dewnas a rule hi 5 Co. 31. //. HiJrgrave\ c:d>, that 
in all cafes wliere executors are forced to name thcmfclves 
executors in adlion^* brougljt by them, the wtit fiiall be in 
the djtlnet only ; becaufe the thing or damages recovered 
(hall be ajfcts. So debt hr an efcape brought by an adinini- 
Orator for efcape in the life of the inteflate muft be in the 
dtiinet OvAy^ StiUs 232, Martin againft Hendlye., bccauie the 
plaintiff does not recover to his own ufe* Cro. yac, 545. 
Sir (ji'o. tleynelf againff LanycaJlUy, held that bringing an 
actio:; by an ex;ecutor in the deb^$ and detinet where it ougiit 
:o be in the //V.v/ only, is not matter of form only, but 
lauit in fubftance after a verdift, and^ not aided by the ftatutc 
of iS' EL c. 14. 

Serjeant Chappie for the plaintiff faid, inrefpeftof the 
debt of the heir, the aftlon was rightly brought; for as to 
her it ought to be in the debet and detinet., becaufc it is 
brought upon the lien by which the heir is bound, and is 
Tiot brought pgainft her en auier droit., as if the defendant 
had been an executor. And yet if fuch an action is brought 
againff an heir in the r 4 ’//W only, yet after verdiil for the 
plaintiff that wo\i!d be cured by 16 17 Car, 2. c. 8. Then 

fii rcfpedl of the plaintiff's being an adminiftratof, if anad- 
ininiffrator brings an aftion in the dehet and detinet^ where 
it ought 'to be in the detinet onlyy after a verdidt that is 
helped by the fame ftatute, i Lev. 250. Frewin et uxor 
V. Paynton. I Sid. 379. And by the fame rlhfon he faid, 
it would be good by the ftatute for amendment of the law, 
4 Ann. c. 16. / I. the defendant not having demurred fpe- 
cially, ai}d affigncd this caufe of his demurrer, 

- The 
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Thccour^ were rf opfnion, that this iWouU ,^^ ill 
vpon a g.uerj] demurrer the ni^e for the 

imendiuent of the law ^ but fillce -t^l: they alb 

: ^f'eed, that an at Hon brought ^as ^1^ii* is>/wou 0 be • g 
;»|>on a general denjurrer ; arid tha^ m th'^'eafe the defendant 
»: ving pleaded in b.ir, and not, .haying taken advantage by 
■I -ifurring fpecially, and ilicWfog It -for caufe^: it was well 
vjiri-.d). That it would be good after a verdi£l by the^i6 
V ;; Ct 7 r, 2. c. 8. the cafe cited i Lw. 250, is.exprefs; 

.i :hls is none of the defers particularly mentioned in. 
j ihiioto, but camp under the words [all other niatters 
>» -}ii; li ke nature not being againft the right of the matter 
o; he j rhen that tcfoTution has determined, that this 
d 1C > *; againfl the right of the matter of the fait^ but 
1:' of dij lik'* nature with the omifliof^of z^rofert in curia 
of a bond or indenture, and the other things mentioned 
pjrtiouiarly in that Ihuute of 16 £5? 17 Car. 2. c. 8. Then 
C():ne«; the aft of 4 Jlnne c. i6. f> I. for amendment of the 
law, and criafts, that notwithftaRding many of the fame 
defefts (fpecifying them j mentioned in the aft of 16 Elf 17 
(Jar, 2. c, 8. the court fhould proceed to give judgment ac- 
cording to the very right of the caufe, without regarding 
any fuch defefts, or any other of like nature, except the 
fame fliall be fpecially ihewn for caufe of demurrer. This 
defect then not being againft the right of the fuit, as was 
adju iged in that cafe of i Lev. 250. ought to be fiiewn fpe- 
ciclly for caufe of demurrer, if the party would take advan- 
tage of it. Befides, the aft for the amendment of the- law 
takes notice, that a defeft in matter fubftance fhould not 
be to(.k advantage of without a fpecial, demurrer j for it 
enafts, that the court fhall proceed to give judgment accord- 
ing as the very right of the caufe and matter in law fluU 
appear to diem, without regarding any defeft, isfe. except, 
tbc. notwithftandiiig fuch defeft, Esfe. might have been 
heretofore taken to be matter of fubftance, and not aided 
by the 27 Eliz. c. 5. fo as fufficient matter appear by the 
pleadings, upon which the court may give judgment ac- 
cording to the very rigRt of the caufe. Now here it ap- 
pears, the plaiiitifr has a right to lecover, and to -recover as 
adminiftrator, ^and what is recovered will be An4 

judgment was given for thcplaintiS', 7 May 1725.. ^ 
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Burlakd 

V 

Tylkr. 
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The King ver/. Sheringbrook. 

order for an A N Order of jufticeS of the peace, made for appointing 
appointing the defendant oyerfecr of the poor, beingremovcdin- 

pow ihtw to this couit by ceriiorari^ wasquaQicd upon motion, be- 
thatthe,- rion caufe it did not appear by the order, that the defendant 
appo r u uj, a Sheringbrofik was a fubftantial houfeholder, which is exprefsly 
boufolwlv’u R. by the yrords of foe zd: 43 Eltz. c. 2. 

pcc Str. jzfi. 

Vide Burn 5 Poor Overfccr$, li4th cd, vol. 3. p. 300. 

The King verf. Shearing. 

Videantp?36S. defendant was indicted for a^trefpafs in taking 

i.O.'i.c. 26. armh tres juv^encasy Anglke yearlings, cohi^h 

brown, And upon Mr. Gapper^^ motion trie indict- 
ment was quaflied, becaufb all indiCiments ought to be in 
Lati^y and there is a proper Latin word for brown, viz^ 
fufius ox fubniger I qn4 therefore the £«?//« word for brown 
be'ing omitted, it vitiates the indidment. And although 
foe indictment would have been good, as Mr. Reeve urged 
for the king, without infertiug foe colour of the yearlings ; 
yet lince it is put in, it cannpt be rejected, and a taking 
only of brown yearUn^s could be given ip evidence on this 
indiCbnent. 
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Eliz. Morfoot verj. Phil. Ghivers, and Eliza- 
beth his wife. 

T he plaintiff Eliz, jR/ierpiot fpinfterj as executrix of 

EUz. Morfoot widow, fued out a fare fieri inquiry executor pie- 
againft Phil. Chivert and Elizabeth his wife, admini- c^<i«theper- 
ftrators of Henry Clark deceafed, upon a Judgment 
2000/. recovered by the plaintiff as executrix of the faid judgment is ob- 
Eliz. Morfoot widow, againft the defendants as adminiftia- uined from con. 
tors of the faid Henry Clark. To which thrl^riff returned, 
that the defendants had no goods in their hands, c* <« the teftator. s. C. 
laid Henry Clark ; then he returned an inquiry taken by him, Str 631. 
which found, that dhrers goods and chatties, which were 
the faid Hetrry Clark's at his death, to the value of the debt againft himupw 
in the writ mentioned, came to the hands of the faid Phmp (ac\\M^nK. 
and Elkuibeth his wife to be adminiftred, qUae fuidem bona 
et catalla pojlea the faid Philip and Elizabeth his wife vendt- fuch teftator wa* 
derunt devajiaverunt elongaverunt et In ufum Juum proprium dead. s. c. sir. 
eonverterunt, £^t. Upon which the defendants came in and . 
demurred to the writ of^/rdjfrri inquiry, and fltewed fpe- ^ 
daily for caufe of demurrer, that it does not appear nor inquiry imports 
exprefsly alleged In the writ, that the faid Elizabeth Morfoot to be taken by 
widow was dead, and becaufe it did not appear, that the 
jurors in the faid writ and inquifition taxasA fuerunt jurati ofthe matteis 
et onerati ad inquirendm de praemijfts. As to the caufe af- thwcinconu^ 
figned in the demurrer, that it did not appear, that Elizabeth 'y X 
Morfoot the widow was dead, the court over-ruled it } bo- the liaie’s that 
caufe the feire fieri inquiry fet out a judgment obtained bythejurotsbemg 
the plaintiff as executrix of Elizabeth Morfoot vnAot/r 
the defendants, by which judgment the defendants wefe con- oaths th« the* 
eluded to fay, the plaintiff was not executrix of Elizabeth defendant waft. 
Morfooi and by cbnfequence ate concluded to fay, that flie 
was not dead. Mr. Martin counfel for the defendant in- 
filled, that it viras neceOary to allege, dJat the jury, which werefwomand 

charged to in- 
quire ofthe matters contained In the writ. An inquifttion Upon a (hire heti inquiry againil baron 
anthfemc may ftate they wailed and converted to their own ufe* S. C, Str. 631. K* acc, Str, 440. 
Y^d^ ^ndr, a42* i Ro|L^ 939. pi. 9« i. 

* found 
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Morfoot 

•u 

Chivers. 


A ftmt covert 
may waf^e gbods 
as executrix, 
though not con- 
vert them to her 
own ufe. 


No particular 
words are ncccf- 
fary to make a 
bill of exchange 
or a promiffory 
note. Vide Bay- 
Icy 5, 6. 

\ 

A note by which 
the maker pro- 
mifes to be ac- 
countable toJ.S* 
or order for a 
fumof money 
value received is 
a proper negoti- 
ablf’ notr. Vide 
Bayhy 6. 
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found the de et fuper praemijjts \ and 

compared it to if)i Siilei i 6 ^. Cribh v. Orchardy 

where the jiiry afteriindmg the ijfue for the plnJntifF in an 
inferior court, afi#fs daifiagc 5 /)r^ et cujhipis^ ISc. and do 
not fay circa fifiamexpenjis^ and Itolle chief juflicc held, this 
was ill, becaufc it did not appear,- by r^^afon of the omiHion 
of thofe words, for what thefe mfa et cuftagui were aifeflej. 
Sed non allocatur per curiam ; for it being alleged in the in- 
quifitfon, that the jurors jurati et merati cxljlcntci fuper fa- 
cramcntumfinm dicunty that the defendants had waif cd, 6v, 
they could noc upon their oaths fay the defendants had wafttcl, - 
unlcfs they had been fworn to inquire whether they had 
wafted or not, as the writ requii'es ; and the inquiiition is 
faid to be tzktv\^virtut€ praeduli brevis to the inciiiifition 
annexed ad inquirendum de et fuper materiis in codt?m hrevi 
contentis per fac r amentum of Saimony I'hea Mr. 

Martin for the defendants took anotiK^r exception, that the 
faid Philip and Elizabeth \\\s wife vendukrunt devajiaverunt 
ekngnverurit et irk ufum pr opr turn converterunty isV. whereas 
the defendant Elizabeth neither could fell nor convert to her 
own ufe, being a feme coverL Sed non allocatur ; for thoucch 
z feme covert cannot convert to her own ufe, yet fhe m,iy 
wafte, which is a forty and that a feme covert may be guilty 
of, Cro^ Car, 518. 526. Lord l^donfon v. Bourny 2 I^ent» 45, 
Judgment w^as given for the plaintiif, June 9, 1725. 

Morris verj, Lee. 

S. C. Stir. 629. 8 Mod. 363. 

I N an action upon the cafe brought by the plaintiff as fc- 
cond indorfee of a note figned by the defendant, whereby 
the defendant promifed to be accountable to A. or order for 
100/. value received; the plaintiff declared upon the note; 
andalfoan infimul computaffet \ and on non ajfumpfit pleaded, 
verdict was given for the plaintiff, and entire damages. 
Mr. Xrrlafttcrm, and Mr. this term, moved for 

the defendant in. urreft of judgment, that this aftion could 
not be maintained by the plaintiff as indorfee of this riotc ; 
becaufe this wa^ not negotiable nor affignable by the aft 3 
y 4 Ann. €. 9. for a note within that aft tnuft neceffarily 
and originally import a promife to pay money; and there- 
fore was held Mich, i Geo, B. R, between Smith and 
Bohernty pof. voL 3. p, 63. ciU arite 1362, that a note 
figned by the defendant, whereby he provifed to" pay fuch a 
fum of money, or render the boay of 7 . S. to prifon, was 
not fuch a note as that an aftion coufd lie upon it by the 
ftatute, after failur^ of rendring the body to prifon ; becaufe 
it was not neceHarily and originally for payment of money, 
but by matter ex pnji fado became a note for payment of 
; money 
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rnoney onlv^viz. the bpdy not be, 5 fij| fiiirrc,nd^^ prifom Moiitxfi 
Sohei'i?, this note importing 

r.ble for tlie money, the defendant is not obliged to pay the 
money to the perfon to giveiH ^ to 

indoifee; but may account for it another way, by haying 
laid it cut in good< for the fe^or. ifa rnan re- 

ceives money ft.r a fpecial purfWifb, as to account, or to 
merchandize, (which may be this cafe for any thing appear^ 
ing to the cci’.trary) it cannot be demanded as a duty; till 
he* has neglcdtcd to refufed to apply it according ‘ to the 
trull:. 1 9. Boulter V. Cornwell^ though it wa, a held 

there $?:ood after a verdifi ; bccaufe the court WqkH intend, 
there was proof to the jury, that the defehifeiit had done 
fomething to make himfelf an ablblute debtor J,/ and there- 
fore an indebitatus a£umpjit for money received ud computan-- 
dum was held good after a verdidl'for the plaintiff. They 
infifled likewife, that it would be more for the benefit of 
trade, that the form of this fort of notes fhoold be.certain. 

]jut per curicwiy there are no precifo wordst neceflary to be 
iifed in a promifibry note or bill of exchange 5 Re^, 338, 

Deliver Aicha fum of money, makes a good bill of exchange. 

But if the promillbry note is within the intent of the aft it 
is fufficient, though it does not follow the very words of the 
act. Now by the receiving the value, the defendant be- 
came a debtor ; and when he promiles to be accountable for 
it to A it is the fame thing as a promife to pay to A And 
it is the ftronger, becaufe it is to be accountable to A, or 
order, which is the proper expreflion ufed in fuch motes, , 
and mentioned in the aft of parliament, where it is intended 
tiie note Ihoiild be iiidorfable or negotiable, But it would value r®- 

bc an odd coiiftruftion, to expound the word accountable, 
to give an account, when there may be feveral indorfees. 

Bill if this note had been value received upon account, it 
might have had a different confideration, Sed quaere, 

Poivys juftice relied much upon the verdift in this cafe j 
but Forte feue juftice, Reynolds juftice, and Raymond chief 
jufticc, were of f)pinion, that if the note was not within 
the udi, the verdift could not help it ; but the note would 
be within the aft, or not, upon the words of the note. 

Judgment for the plaintiff. Mr. Gapper Counfel for th^ 
plaintiff. » ' \ 

Wts verf. Pitt. . • 

I p R R OR upon a judgniMt given in the common pleas N©o«eaion«M 
Li by default; and one of the errors affigned was the wfen on ae- 
want of a writ of inquiry of damages ; and upon a certiorari 
taken out by the plaintiff in error, to verify his error, it dal wit 4her 
was certified, that there was no writ of inquiry. aTerdiftw 

furianti viz. Raymond chiei juftice, PttvySy Fertefeue, and 
Reynolds jufticcs, the judgment wasaffiroaed, bccaufe die a'wHi ofinquiiy 

want i**i*^^*^i*iw^^* 
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^ iMts want of a judicial writ by i8 EL r.. i4. after a 

vcrdriSt^ and by jln^* c. l6. for the amendment .of tke 

law, yr. all tlic of jeofails are extended to judg- 

ments given upon default. Mr, Reeve coiinfel for the de- 
ieiiJant in error. And afterwards in Michaelmas terni 
4 G\ 2. 1730, Ni^vimhef i\\t 10th, the very fame point 
was adjudgird, Malkr^ V\ yenn^ngs^ uttr, Trin. 3 b"* 4 G. 2 . 
B. R. and /i; 7 . :^G. %, C, B* Rot 496. Sir. 878. Fitzg. 
162 . I Bernard* JB. i?. 376 by Raymond chief juftice, Pro-- 
hynzni £4^^ j uftices ; and the judgment of the common 
pleas affirm^cd. 


Intr. Pafeh. 

1 1 Geo, B. R. 
Rot. 21, 

An attorney can 
only iue hy writ 
ofpnvilf^ge when 
be Cues alone. 

If he Cues by 
writ of privilege 
where he ought 
not, any judg- 
ment he may 
obtain will be 
erroneous. 

But ir (hall not 
be reverfed un . 
lefj the writ of 
privilege is 
hrouglu before 
thecouit by ccr- 
tiorari j f^r the 
ivcital in the 
intfodu^orypart 
of tfie declara- 
tion that the 
dcfu'ilant was 
attached by 
Writ of prlviw 
lege” does not 
furnifti fufticient 
proof that the 
fuit was com- 
menced hy writ 
of privilege. 

V'lde ante ot'2. 
<!nd the books 
there cited. 


Timothy and Jane his wife verf, Jof Rofe. 

E rror upon judgment given for Z>rm/ and his wife 
t againft RoJ} in the common pleas by default. I'he 
entry on record was, Middlejex Jf, Jofephus Rofe attachiatus 
fuli per breve dornini regis nunc de privileglo e curia hac ema* 
nam ad rsjfondendum Timotheo Drew generofo^ uni clericorum 
Ricardi Eoley armigeri prothonotarii curiae dornini regis de ban^ 
coy juxtalihertaUs ei pr mile gi a ejufdem curiae hujufimdi clericis 
et aliis minifiris de eodem banco a tempore quo non extat memo- 
ria ufitaia et approbata in eadem^ et janae uxori ejus^ deplacho 
tranfgreffionis fuper cafum } and then .the plaintiffs declare on 
a prominory note for 76/. lor. made by the defendant Rofe 
to the plaimiff Janedumjhla^ i£c, and judgmeut was given 
by dcfiult for the plaintiffs Drew, And upon error brought 
by Rofe in the king’s bench on this judgment he afligned for 
error the want of a writ of privilege; and took out a 
tiorari to make good his error, but di4.;iot procure it to be 
returned.* Mr. Lee for the plaintiff in error inftfted, that 
the judgment ought to be reverfed; becaufe it appears, the 
fuit was by writ of privilege ; and ^though the plaintiff; 
Drew, 2,% clerk to one of the protlionotaries of the cpmmon 
picas might fue by futh writ; yet if a privileged per fon joins 
in fuit with another, pr fues en auter droity as here he does 
in right of his wife, he cannot fue by writ of privilege. And 
for this he cited Dier ^7. Nby 61. Eldrington againft 
^/i7«‘and his wife* uRolL ^ir. Privilege G. And 
the court were of opinion, that if this fuit was by wTit of 
privilege, it was ill; but tney held, that it does not fuf- 
ficientjy appear to them, that it was by writ of privilege; 
for the recital in the declaration is not fufficlent for them 
to found a judgment upon, bue the writ of privilege ought 
to have been brought before the court by return to the cer^ 
tiorari. And thereforejudgment was affirmed. 
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Geo. B* R. Rt>t. 

s. c. 8 Wlod, 1 -*. iSoit; •: 

T Refpafs. The plainrifl^ , decked, that the 

the firft of June /j and be- to have 

tween that day and the 20th qif next» zt Abing*- the rain fall from 

don in the county ^of Beris^ vt et arnus the plainrifF^s .than- 
fion bonfe, in which he inhabited, and his backfidc to the 
faid houfc belonging, did break andent^t» and laid filth in notputupfpouw 
the back fide, and placed a fpout, quod rathne ind^e aqua per 
tewfycjiates pluvialcs in complu^ium praediBtm adontpof the db- |^hTrg”it upon 
feuuant defeendens per complu^tum illud attioprUediSfo cur rehat ft,ch land in a 
et jhbiilum et pandoxatonum ipftus Willielmi in atrh praedi£i& 
fupcrjiuxit ; ac ratione tnde muri et fundament a Jiahuli et pm-- 
do X a tor a praedicll corrupta putrida £t fpolfota de'veneruriU 
I'hc defendant as to all the trefpafs but entering into the 
backfide and fetting up the Tpout,’ pleaded not guilty : and 
as to the entering into the backfide and .placing the fpout, 
iSc. he pleads, that long before the fupppfed trefpafs, For an aa im- 

25th of Augxijl 1708, one tyas feifed in fee medm^^ 

of the faid manfion houfe and backfide, and of twb njief- 
fuages adjoining to the backfide, in which backfide there 
then* were and yet are a houfe of offic'e, a wcH, and a pump 634. k. acc.» 
to the faid well belonging ; that the faid John Fountaine xht 't'- 215. d* 

faid manfion houfe and backfide with t^ie appurtenarwes, ex- 
cepting and referving the free ufe of the backfide and houfe 899. agr. ^rr. 
of office, pump and well in the, faid backfide to the faid in4.D.acc.agr.» 
John Fountaine^ his heirs and alfigns, and all the tenants * 559 ^ ^ 
and occupiers of the faid two meffua^s and each of them ante 188, 271/ 
in common with the plaintifF and John Tyht^ their heirs 81 . 897, 
and affigns, occupiers of the faid manfion houfe and back- ^oranaa con- 
fide, did by leafe and releafo convey to the plaintiff and the cAfe,^sVc. Sm 
fiiid John Tyler and their heirs and afligns *. that Foun^ 634! d, acc. j 
tainc afterwards, viz* 24th oif February J7io, %eing fo WjAU- 
feifed, of the faid meffuages with the ufe pf the backfide, 
houfe of office, well, and pump aforefaid,. r/wi? zzs.agr. Burr. 

mefuagiavirtutercfervatiom^praedidiaejpedfantibucetpertinen-- ^**4* ^c. 

* tihusy by his laft will deviled the faid two meflliages 'vith 
the appurtenances to bne Daniel Ksrjf^r jn fee, that John 
Fountaine died, and Daniel Tates y then by fe- ®!- 

veral conveyances fet out in thb plea he brings down a title amdifcharc^^ 
to him and his heirs to the tvyo meffuages with tlie appur- water upcm tL 
tenances aforefaid, by virtue whereof the defendant the time another^ 
when, tvas feifed in his demefne as of fee of the faid 
two meffuages with the appurtenances and had one of ^he rSS. s, c?^si. 
faid meffuages with the appurtenances the,|ime wben> ^34* vkieame * , 
in his actual poffelEon ancT occupation, and thaj: at the time 
o^the making the leafe and rcleafe from Fm^asne io the 

. L . . ... L ‘*1 common 

with the owner, be w.llnot be a trefpafTcf bycf)terittg lt do an a^wlUch muR be oonfcaticntlalltf 
injurious to the owner of the yard. S. C. Scr. 654. 'i / 

' plaintiff 
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fhintiff knd John Ty/ery and before and always aftv*r, thf 
rain water came down from the faid one rnefiuage Into the' 
faid backfidc j and that the defendant being io feifed of the 
<aid mefluage with the appurtenances, tlie f.id (jefeiulanc 
tempore quoy atrium praeduf!um intravit^ et atriq prac^ 
di^ utendo compluvium praedklum pro nccefjhrlo hju cjuflcni 
tnefuagii in et fuper idem mejuagiurn in atrio praedioio to, ltd et 
locavit ct admr.juagiumilluaa£ixit^ ad convehinJum aqichs />//- 
vialcs ah eodem mejuagio in atrium pracdiotu:u : prout el 
Jicuit ; which ^ntry of the backfide, and placing of the fp'. it 
aforefaid, are the fame entry of the backiulc, and placiu.^ 
of the fpout, whereof the plaintiff complains To 

which plea the plaintiff demurred, and the defendant joined 
in demurrer. 

This caufe was argued Trinity term 1724, by Mr. fer- 
jeant Hawkins for the plaintiff, and Mr. Reeve for the 
defendant ; and this term by Mr. Fazakerley for the defend- 
ant, and by Mr. Lee for the plawitiff. And the counfel for 
the plaintiff infiffed, that this was not a good juftiheation > 
for where a man, has a right for the rain water to fall from 
the eaves of his houfe into a' yard or backfide belonging to 
another perfon, yet he cannot juftify putting up a rjx)iit, 
and collecting the w^ter into a larger Ixidy, and then make 
it fall into the yard. Befidcs, here is no prefeription laid for 
raip water to fall into the yard off of the defendant’s houfe, 
any grant fet out for that purpofe. By unity of pof- 
Teflion, preferiptions for intcreft and profits, as rents com- 
mons, are ‘(^») extinguifhed ; but preferiptions, for 
eafements, as for lights, air, gutters, dropping of eavesy 
are (^) not exti^uifhed by unity of poffeflion but 
after the unity of pofleffion is determined, and the things 
fevered^ the eafements will revive. Hob. 131. Rooins v, 
Barnesi il //. 7, 25. b. pi. 6. Br. Extinguljhment 60. 
But then when the houfes come into feveral hands, the 
eafement cannot be altered or enlarged, though it being 
of neceflity may be enjoyed as before the unity of pofleffion : 
and therefore the defendant could* not fet up a fj)cut, if 
he had had a prefeription for the eafement before the unity 
of pofleffion. As if a man has ejlovers belonging to his 
houfe, and he builds new. chimnics, he cannot ut'e the cjlo^ 
vers in the new chimnies j 4 Co. 87. LuttreVs cafe ; nor 
can entitle himfelf to more ejlovers by the incrcafe of his 
chimnics : Hew Dier in ntargine 295. In this cafe the 
coming down of the rain water has done the plaintiff great 
damage, fork is laid in* the declaration, and not denied by 
the defendant;; that the rain water coming through the 
fpout overflowed the plaintiff’s liable and brewhoufr, .u 
ratione indemurietjundamentajlabuli et pandoxatorii praedieio* 
rum corrupt a putrida et fpoliata devenerunt^ The counfel 

for the defendant gave no anfwcr to what was mflfted on 
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by the council for the plaintiff by way 6f objeftioh to the 
pica, but put the cafe upon another point j and therefore 
the pC.ini of the juftificaiion waR not exprefsly determined. 
But Foriefeue and Raymond upon the argument of 
Ffbiity term 1724 leenied to be of opinion, that if the 
praintiiF’r acllc n had been an afUonof the cafe, as for ar nui- 
lancc, the defcn.clant could not juft ify the alteration made by 
Inm in fetting up a fpour* 

But tlie couufel for the defendant infifted, that this a£Hon 
of trefpafs vi ct armis would not lie. But if the plaintiff 
was injured by the water that came out of the fpout, he 
ought to have an action on the cafe, and not an adlion of 
treupafs vi et anr/is. For by the except j^on in the conveyance 
of the houfe to the plaintiff the ddendant has a right to 
enter into the yard, and therefore this is well juftified ; 
then the defendant fixing a fpout to his own houfe, though 
the plaintiff receives never fo much damage by the conle- 
quence of it, cannot be a trefpafs to the plaintiff: and 
therefore trefpafs vi et armis cannot lie for it.- I'he excep- 
tion in the deed is a licence to the defendant to enter ; and 
that licence being by the a<St of the party, though he did an 
Illegal ad after injurious to the plaintiff, that will not 
rnalce his entry unlawful, nor him a trefpaffer ab initio y the 
diiTerence in fuch cafe being, whete a perfon enters by 
licence of the party, and by licence of the law : 8 Co* 14. 
Six CarpcntcFs cafe : then the fixing the fpout to the defend- 
ant% own houfe cannot be a trefpafs done to the plaintiff, 
nor can the flowing of tlie water out of the fpout be a trcl- 
pafs done by the defendant to the plaintiff j becaufe the 
flow ing of thu water is not the defendant's immediate i\ 6 i ; 
but indeed it w'as the confequence of the defendant’s ad, 
viz, fixing the fpout ; but the confequcnce of an ad will 
not make the ad itfclf a trefpafs, for which trefpafs vi ct 
armis vviH lie j but an adion upon the cafe may lie. As to 
tliC allegation in the declaration, that the rain w’aier coming 
through tire fpout overflowed the plaintifif’s ftable andbrew- 
hqufe,.< 7 <: ratione inde the walls and foundatibn were rotted 
and fpoiled ; they faivJ if that could be confidered as a dif- 
tind trefpafs, it w^as anfwcred by the not guilty, that going 
to the whole declaration, except the entry into the backfide 
and'Fixing the fpout: but if it was only to be looked on as 
laid in aggravation of damages, as it certainly muft, it is 
not traverf;;ble, and no particular anfwer ought to be given 
to it. 10 Co* 10. I Ventr, 54, 340. % Jones lio. 

To this objedion the counfel for the plaintiff argued, 
that though cafe, or quod permittaty would lie, "yet trefpafs 
vi k armis might lie alfo. They faid, the freehold inheri- 
tance and poffeiTion of the backfide was in the plaintiff, and 
the defendant had only the ufe of it fpr particular purpofes, 

as 
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refidet^ he argued laft Michaelmas term, at which time thf’f 
cafe was fix ft moved, that the record was never removed 
by the firft writ of error; for he argued, that if the record 
is removed by writ, of error, and afterwards Is abated, as by 
death of one of the parties^ or by pica, then error corain 
vobis rejidtt lies j but not the record is never removed 
as in cafes of variance between the record and the writ of 
error, the record is not removed, but the writs of drror 
in thefe cafes are .cjuaflied* In this cafe the matter appears 
tipon the face of the record and writ of error, without plea or 
fhewing any thing dehors^ and it thereby appear?, to have 
never been a good writ* Suppofe judgment is given for A, 
againft B. in the common pleas, and C. brings a w'rit of 
error, the record will not be removed thereby, becaule C\ 
cannot maintain a writ of error upon a judgment given 
againft B. and this cafe he faid, was like tliat ; for one de- 
fendant, when there are tw'o defendants to the original ac- 
tion, ca I no more maintain error on that judgment, than 
a mere ft ranger. In 3 AW. l';... ^Iaeket\. Herne^ though 
the book fays the wn :*' : bated, ycz it was quafhed as in this 
cafe. He faid this was only a contrivance to avoid j'utting 
in hail op on Jic writ of v’Tor, for the bail put in upon the 
firi't wriu of crif', was J'.o tr, becaulb t)ic conditlx^n of the 
fccognilance v/as to prefect! I . writ of error but that 
writ is now gone it beixig qi:,Jutd, and they do not put in 
bail upon tvrns of e:i • corem vobis and therefore 

he conciLidc o 00 noic . f erro ^nram vohls ^'efuln would lit^ 

Serjeant Co:n^yis \o \' plaliuifT in eiror infiUcd upon 
it, that thejec' d was w 11 removed, beenuf^ there is no va- 
riai^ce in the tb’e »>!* iubftau.ce i»f the r<.cord and the writ of 
error ; only it *s laid in me writ of error to be nd daniKurn 
of one of the defendants, whereas it ought to be ad damnum 
of both, becaule they oug'nt to join in !t^ When cue de- 
fendant without the other brings a writ of error, the writ 
muft abate. 3 Mod. 134. And where a v*^rit of error 
abates, error cayam vobls^ !ic>, t Roll. Ahr. 733. 

As to bail he faid, it might be done in this cafe as in all 
other cafcs of writs of error coram 'Uotds^ i^c. 

Pratt chief juftice feeming to incline, tb.at the record 
was not removed, contrary to the c^pinion of the other 
judges, adjournatur. Afterwards my brothers p'orufeue and 
Reynolds having confidered this? it being ftirred again, wc 
were unanimous of opinion,, that the record was lemoved 
into the king’s bench by the ffrft writ of error, and confe- 
^juently that error coram vobis refidet well lay, for the rca- 
foils given by my brother Comyns. Ami for an authority 
rn point Wc relica on the cafe of Walter v. Utocoy HU. 7 y 
8 WlL 3. R. 151^ where in judgment 

in trefpafs auainft five, four brought error, for which the 
writ was quaffied ; and afterwards they brought a writ of 
error eoram vobis rejidetyw\\\y\\ writ of error cor am voblsy 55 V* 
was quafixed. HtL 8 9. Will. 3. B. K. 169^-7. 

wc 
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Sve gave our'opi.ilons [ahfsnte i^fft^xjufticc) that the writ Oinjek 
of cTioi ciritm voMs, Sifc. in this cafe was well brought. QovrtK; 
And vvc gave the plaintiff in error tifne to put ill bail; 

The King Harwood. , . . 

.S. C. hut with the opinion of the court the other way, $ Mod. 3S6. 

a ..'landainus dirci^lcd to the defendant Dr. Hurwood^^ On a nmndarmi^ 
X y of the dean and chapter of oA’ ^^^^‘''cccleriaf- 

coinniaiiilinri nirn to {\\c\\x JFilliani Folligg (^me of the chyrch- petfon 

wardens of iheparifh of St» Giles GripplegtHe^ London^ being defied churUi- 
diily elucted, the defendant returned, non fnif cUBus* wauit-n, the 
aAi'd It v/as inftiled on behalf of Folhigg^ that the *'Cturn 
was ill; that the archdeacon, who. was only to obey the pedon he Is dU 
WM lt, could not judge of the eWiion, and therefore upon reeled to fweur 
fiicli a return to luch a WTit a peremptory manddtnus was 
granted laft MiLhaelmas term. [See before; 1379.] That Sed* 

the arch-deacon, cjr. could not judge of the qualities of a vide the cafes 
perlon chofen by the parifh^ Htl> 8 IVUL 3* the King v. 

Rice. 5. 325. But both my brother and ^ * 

niyfclf took the return to be good. But upon the impor- 
tunity \jf the cpunfel for Folhigg^ and preiEng the authority 
of that caie of the King v. WhitCi and n.o counfel for the 
defendant appearing, a rale was made for a peremptory 
mandamus^ ni/ij (sc. At which' afterwards my brother 
Reynolds and I wcic nuich diflatlshed ; but the counfel for 
the defendant at another day coming to jbew caiife againfl 
the rule, we difeharged the rule. And the coart not beiiig 
unanimous, it was (udered to come on again in the paper; 

But (a) I never heard it ffirred again.’ But there tan be 
no doubt, but fuch a return is good. ^ 

(ti) Acn-Mclins toStr. 895. it wns- rict^rmined in tills that tht rctuij^ 

\vri> gc;od. 

The King aiainji Venrtbles. , ... 

•KT / A 1 It • fi* - ; . V r a-uflifieli 

A n [n] order Vva$ made by two jiiftices ot the peace for impowcrcd to 
the county of Hertford^ November 1723-, reciting an orcltr 
fhiU wliereas it appeared upon oath; that the defendant kept 
a coqimon nielwufe hi the borough df Hertford^ iiind that ciifotieVcncc 
he kept it as a yli'forderly houCe ; yt^hereupon the faid juf- ttomakean oider 
ticcs,. for the reafon aforcAiid, and by reafOn a greater nitm- ot^^c of 
ber of alehoufcs was kept in the’ faid borough than w^ere tti/lar- 
necelTary, by the faid order difeharged and pu't aw*ay' the ttTcrcier iinat 
felling ale from the faid houfe, and did iupprdS' the faid ^ 

Robert Fenahles fiom keeping a common afehoufc, Af- The'/uilicJis 
tei wards the julliecs the, third of Jitne 1724 made atio- punifliabie if h? 
th«r [h) order, reciting the former orders, and a warrant 

firnimoning dll' ^^ffendcr. ^’.C. Sm 630. 67a. Fort. 325; i Cif. 267, But it 
tliat he fhould fit forth in the orcUr fhat he did fo. S..C, StV. 630. d Mod. 377, fort 
Sett, and Rerrt. 1z2.pl. 163. i Self. Caf. 267. R. acc. Fort*. 325. Vick Sawyer 3 d 4 .Douei ill 
3?5. 636. 1 ^ 

Undrr 5 and 6 Idw. 6. c. 25. f. f . ( 1 ) Undar J slnd 6 6 . c .25, f, J., 

U u 2 litnder 
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under their hands and feals commanding the conffable ta 
give notice of that order, and that oath had been made 
before them, that the defendant was ferved with that or- 
der, and reciting^ that it appeared to tlvem by the oath of 
two perfons named in that order, that fince the defendant 
had notice of that order, he had continually to the date 
thereof ufed the faid houfe as art alehoafe, and ufed (om- 
morily the felling of ale and beer therein, contrary to the 
former orders; the faid jufticcs therefore, by virtue of the 
ftatute, yr* ordered that the defendant fhoulo be committed 
to gaol for tlirec days, and until he fliould enter into a re- 
cogniasance, not to fell ale, I'he defendant having re- 
moved thefe orders by certiorari into this court, Mr. Reeve 
took exception to both the orders, that it did not appear 
by cither of them, that the defendant was fummoned, and 
had an opportunity of making his defence: whereas if he 
had been heard, poflibly he might have (atisfied the iullices, 
that the complaint was groundlefi. That in all lummary 
convictions, of which nature thefe orders were, a fiimmons 
was necefTaty to fliewn. So is i Salk. 151. the ^een 
V, Z)iVr, where it is hJci by the court, that upon the,com- 
plaint, the jufl ices ought to make a memorandum MKxxCi 
a fummons, and if the parry will not appear, or cannot be 
found, they may proceed j but there the conviction was 
quaftied, becaufe in the fummons fet out, the time of the 
appearance therein diredted was impoflible. 

On the other fide It was infifrcd upon by Mr. ferjeant 
Carter^ Mr. Corbett^ and Mr. Fazakerley^ in fupport of 
thefe orders, that as to the firft order no fummons was ne- 
ceflary, becaufe the||iiftices were judges what number of 
alehoufes were proper to be permitted, and they had de- 
clared there were too many in the borough. . As to the fe- 
cond order they argued, that it was in nature of a commit- 
ment in execution, and therefore no fummons was necef- 
fary; as in cafes of convictions for deer-ftealing, if the 
conftable returns the party has no goods, U'c. he is pre- 
fently committed, without any previous fummons. Sed non 
allocatur : for per curiam, the fecond order cannot be oon- 
fidered as a bare execution of the firft ; but the commit- 
ment is grounded upon a faft done fince the making the 
firft: order, viz. the defendant’s continuing publicly to fell 
ale, cfc. Then the counfel for the orders infilted, that 
there is no cafe, wherein it has been held, that in orders 
madeby jufticesof the peace, it was ncceflary to (hew, the 
party was fummoned. As in orders for keeping a baftard 
child, Hil. tj 20 . the king v, Hav/ihis; Mich. ijlf. the 
kingz;. Cleg,^, 1722. the king v. Harris, ^LVidTrin. 1724. the 
king V. Jitjiin, in an order to fupprefs an alehoufe, that ex- 
ception was taken > but the order was not quaftied for that, 
but becaufe there was no county mentioned, only in the 
margin; andthc.^w« v. King, Hil 1711. 

The 
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The court were unanimoufly of opinion, that the party 
in thefe cafes ought to be heard, and for thii^t purpofe ought 
to be fummoned on fa£f ; and if the jufticcs proceeded againft 
a perfon without fummoning him^ it would be a mifde- 
meanor in them, for which an information would lie againft 
them. But fmee in thefe forts of orders for fuppreffing 
alehoufes, keeping baftards, fummonfes have not beea 
fet out, they would intend the juftices^ having jurifdicHon 
had proceeded regularly, and that there was a fumm«® » 
it not appearing by the order, that there was none, oc that 
there had been an ill fumihons ; for where it appears there 
was an ill fummons, that will be fatal, and leave no 
room to make it good by intendment: which anftvers the 
cafe, I SalL i8i. And Fortefeue juftice faid, the cafe of 
the ^uen v. Kin^ was the very cafe in point. And the 
orders were confirmed, June 10, 1725. But afterwards it 
being made to appear to the court by affidavits^ that the 
juftlces had proceeded in making the laft order, without 
fummoning ; 'after having heard counfel for the 

jtiftices, the court gave leave to file an information againft 
them. 


Earl of Hindford verf. Charteris. 

T he regularity of entring judgment againft the de- 
fendant being referred to the mafter, it appeared 
npon his report, that the declaration was left in the office, 
but no declaration was delivered to the defendant’s attorney, 
though the plaintiff’s attorney knew the defpndant’s attor- 
ney, and where to find him. And this the^ourt held not 
to be a regular delivery of the declaration ; for before th<“ 
making the [a) rule in this court in the late king WiUiam\ 
time, that the defendant’s attorney fhould pay the plaintiff’s 
attorney for the dedaratlon, the pradice never was to leave 
the declaration in the office, if the defciidanfs attorney 
could be found, but the declaration was to be delivered to 
him ; and therefore fince that rule, it is not regular to leave 
the declaration in the office, unlels the defendant’s attorney 
cannot be found, or refufes to pay for the declaration. 
The like cafe happened this term between Peach and Hobbs. 
And therefore the court, for fettling the pradlice as to de- 
livery of declarations, made this following rule which I 
pronounced in court, and which was drawn !ip as follows : 
fiegula genefalis. Ordinatum effi quod ubi fpeciale vel com^ 
mune hallium affiletur pro altquo defendente^ et notitia inde da^ 
tur\ attornatus pro querente narratione?ndeliberet attornato pro 
tali defendente^ qui folverit proinde. Sed attornatus ^pro defen-^ 
dente^ vel clerici fui in abfentia ejus^ recufaverint folvere proindcy 
vel ft locus hahicationis talis attornati pro difendente s^no^ 
tus fuerit attornato pro querente^ turn licebit attornato pro 
(tf)Tr. nW.3. 
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A declaration 
cannot be left in 
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ed. p. 149. 
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riivnrcr'P qu:rc 7 ift\y‘rlinquere 7 iarrati$uc 2 n in ofjido cum ckrtio vary^atlon-', 
r> feri ijiiniidiate dablt notiiiam iudc in fcriptis dcfrynk'ni: vd 

ejus (ittornntv^ ct talis narrathaijlimata fuerit bcnc deliheyaiu 
tanUm a tempore tnlis notiiiae, 

Vauglian ivr/. Evans. 

S. C Str. C30. and inopv Tully S Mo:!. -57^1. p 

'j it.‘ c;:r u i* JpFyLYS brought ' a bill of foicdofurc* in the ojutl of 
ueit T ^ ft^ilions for the county of A-Jont;;^^ne\y iigainfr 

ib^iion-apptnr- I^ctughaii and othciT, to forecioii* Vaughan of his equity of 
."ince the Imds of redemption, upon a mortgage of lands that lay in that 

term a motion was made for a prtdrhi- 
uphn fuggeflion that did pot inhabit in vhat 

n iiey cannot county, but lived in England^ lUi 1 that Evans had fued out 
iVrvc pioccts our ppQc^*ff5 order to get a Ibqucllration of Vriughaji\ lands 
that lav in Alont^omeryJhVc^ And after havincr heard 
qo ivir. /v^i!S ic:^Q:'.nt Frobyn^ and j\1r. agnirilt the 

prc'ihbition, the court made the rule for the prohibition ab- 
lolnte*, becaufe the fuit is in nature of a fifit In chancery, 
and the procefs is pcrfonal, to furnmon the party \ wliich 
cannot be ferved in this cafe, iMr. Vaughan living* in 
England opt of the jurifdiction of the court of grand fef- 
hons : and if he could not be ferved with the procefs, he 
could not be guilty of a contempt in not appearing upon it ; 
and then by confequence no fcqueftration ought to go 
againft his lands% though thej'' lay in that county. And this 
is the fame cafe in effect, as th'k in Tranter v. Duggeny in 
lord chief jufticc Holds time. And though it was onjeeb'd, 
that the coup# of chancery of Eriglan/l had their procefs 
feived beyond'^a, and brought parties into contempt, and 
th'S of the grand P^flions was an original jiirifliiStion ; the 
<u)art laid, this was not to be compared to the chancery 
fit they did proceed fo) becaufe this iurifdiction, though 
It was an original one, yet it was a limited one, and con- 
Imcd to that county. 'Fhe rule for the prohibition wai 
Koade abfolutc, the 9th, .172^. 



Michaelmas Term 

12 Georgii Regis, B. R. 1725- 


Sir William Lowther’s cafe. 

S. C. Str. 637. 1 Seff. Caf. 369. c. 293. 

^R. Fazakerley mov^Aior leave to file an information 
in nature of a quo warranto againft Sir Willuun 
Lctvther to fliew by what authority he had made and 
fet up a warren. But it was denied by the court ; b*^ • 
caufe it was of a private nature, and therefore proj/cr 
to be profeciited only in (a) the name of the attorney 
general by information, if his majefty thought fit. And 
the like motion was denied in the cafe of the lord Ltjburn 
not long ago; O^lober 2 %^ 1725. 

(d) Vide Cro, Eliz. 54 S. 


A private perfon 
ftiall not be per- 
mitied to file a 
quo warranto 
information in 
refpedl of any 
tiling of a pri- 
vate nature, R, 
acc. Andr. 14.. 

A warren is of a 
private nature. 
D. as.c. Andr. 

J5- 


Hughes verf. Alvarez, 

S C. Str, 639. 

T H E defendant put in a plea in abatement, after 
having had oyer of the original, that the original was 
not returned, and that the plaintiff had not found pledges. 
And upon motion this plea w^as fet afidc, becaufe it was put^f 
in without an affidavit of the truth of it ; for though Mr. 
and Mr, Huffiey faid, this appeared by the writ upon xh^oyer^ 
and in cafes where a matter is pleaded in abatement, which 
appears upon rhe record (as variances^ there needs no affida- 
vit by the a£l for the amendment of the law 4 Ann. c. 16. 

II. yef the court held, that this did not appear upon 
the oyer of the writ, for nothing appears but the writ itfclf ; 
but this is a fac% which ought to be verified by affidavit. 
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The appreptipc 
0f a frecmlan'ipf 
l.opdon may be 
difcliariijcd by 
Okifictos under 
iEl.c.4'.f. 35.' 
Jf ti c freeman 
liv€t> out of 
London, and the 
apprentice ferves 
out of 
(«ond6n« 
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The King verf. Collinbonrn-. 

$. C. Str. 663, more at Iwge, butVirh fojT.e difference (<7) Seff. Caf.,aC5. 

U P O N fpccial order pf fclfions removed into the 
king’s bench by certiorari^ for difeharging an appren^ 
tice, whd appeared by the order to have been bound to a 
glazier a freeman of the city cf ^ondon^ before the chamber-^ 
lain of London \ Mr. Urrmm<!Nt^x.o quafh the order, infilling 
that the apprentice, being bound before the chamberlain of 
London^ the juftices of peace had no povver to difeharge him> 
but he ought to be difcharged by the chamberlain ; for in the 
aft of 5 El, c, 4. /T 40. the liberties and privileges of the 
citizens' of London as to having and retaining apprentices arq 
exprefbly favtd, and it is declared that ftatute fliall not be 
prejudicial to them. Sed non allocatur ; for per curianiy the 
appi entice being oiit of London^ and ferving his mafter out 
of the efty, tliere can be no proceedings againft him before 
the chambei lain ; but the juftices of the peace haveajurif- 
diftion to difeharge him, notyv'ithflanding he was bound iu 
London, 


The feffiong may 
4 m chat ge 
apprentice under 
R hi. c. 4. f. 35. 

whatever the 
trade to wh.cb 
he ij. bound may 
be. R. coi.t. 
5alk.47i. Semh. 
cont. Sclt. and 
Hem. io. pi. i'). 


Exception was taken to the order, that the juftices 
could not difeharge the apprentice, becaufc the trade to 
which he was bound, H)i%, a glazier, was not within the 
ftatute of 5 Eli:., Sednon allocatur \ (or though formerly it 
was held, the trade ought to be a trade within the 'ftatute, 
yet the later refulutions have been other wife. And a cafe 
was cited, wliere it was held, the trade need not be a trade 
within the llatute, 6 Geo, in the calc of Hone an appren- 
tice. 7 'he King v. Taunton. 

(a) Accoiuing to tlic report in i Sc/H Caf. the apprentice was bound Ih 
MiddUlc;:. ' ■ 


A m^n chai- 
Jf*ngt'd :is a jury- 
man cannot be 
fvvoi n as a 
taJfcfman, 


A declaration in 
tredpalb i‘or 
fikinj; goods 
mil A fpecii y 
\vf)at the goods 

takfrn w. I'c. 

R. acc. I'urr. 
a4C5, Vide ante 
1007. 


Parker verf. Thornton. 

S- C.Str. 640, 

A F T E R a yerdift for the plaintiff, a new trial was 
granted, becaufe one Hooper,^ who was challenged 
upon the principal panel, and the challenge allowed, was 
afterwards fworn upon the jury as a talcfman by the ijj^ame of 
Hook\ although it was inliftcd upon by the counfel for the 
plaintiff, that the verdift was given to the fatisfafticn cf my 
brother Denton-^ who tried the cai^fc, 

Wiatt verf Effington. . 

S. C.Str. 637, Fort. 377 . 

I N trefpafs for breaking the plaintiff’s houfcf ' and taking 
away dlverfa bona et catalla of the plaintiff inventa^ 
verdift was given for the plaintiff, and intire damages afleff- 
cd; and upon Mr. JVard*% motion the judgment was ar- 
refted, for the uncertainty in the declaration, in |iot fpeci- 

fying 
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fying what the goods were, fo that this recovery could not Wiatt 

be plpadcd in bar of anocher aSion brought for the fame 
goods. Serjeant Darnall'^nd Mr. Ketelh^fot the plaintiff 

Bafs verf. Bradford. 

ejectment the demife in the declaration againft ^ut fee if”* 
cafual cje(Slor, and afterwards delivered to the tenant in str.807, ioS6. 
poflcflion, was laid of the fecond of June laft, to commence Bun- 2447. Bl. 
from Lady -day before ; and after the tenant in po^eilion had 
entered into the common rule, in the declaration in the 
iffue delivered to the defendant the demife was laid to be of 
the fecond of Augujl laft, the title of the lellbr of the plaintiff 
being upon a breach of a condition for non-payment of rent 
due Alidfummer laft. And ferjeant Baines moved for the de- 
fendant, that the iffue might be made according to the 
declaration delivered to4the tenant in poffeffion, bccaufe the 
plaintiff ought not to recover upon a title accrued fubfe- 
quent to the delivery of the firft declaration. Mr. Faxaker^ 
ley for the plaintiff infifted, that the firft declaration was 
only in nature of a notice, and therefore the fecond declara- 
tion might vary from the firft as to the demife. But^^r to^ 
tarn curiam^ by the courfe of this court there can be no 
alteration in the declaration in the ilfuc from the firft decla- 
ration delivered, only in the defendant’s name, And a rule 
was made, that the ifl’ue fhould be made according to the 
fleclaration delivered againft the cafual eje£lor. 

Powell verf. Hord. 

S. C. with fome difference (a) Str. 650. 

I N cafe againft the flier iff of Oxfordjhire^ for a falfe re- 

turn of non eji inventus to an alias capias ad jaiis faciendum againft a iheriff 
upon a judgment of the common pleas, recovered by the the mifeon- 
plaintiff againft one Edward Jones for %iL lOj. and upon cerf the'ftieriff 
error brought in the king’s bench affirmed, upon which the cannot call the 
whole fum amounted to 43/. upon not guilty pleaded, the officer as a 
caufe was tried before me at niji prius in Middlcfex this ^vin^^him^are*^ 
term. And it appeared upon the evidence, that theflieriff’s feafe.^^vlde i!tV 
bailiffs upon the firft capias* had frequent opportunity of *007- Burr, 
taking Jones ; and that when that return was out, the Gilb. 
under-flierifF defired Mr. Ativood the plaintiff’s attorney. ^ ^ ** 

to take out another capias ad fatisfaciendum^ and he pro- 
mifed to arreft Jones^ but did n6t, though he had opportu- 
nities to arreft him upon that writ. And the defendant 
upon the trial attempted in mitigation of damages tOj^^ 
prove, Jones might yet be taken, but failed in that ag^nftth^ft>cdff 

■ • . for falfely re- 

turning non eft inventus to a capias ad fatisfaciendum the jury may give damages to the amount 
of the c^tbt in refpedt of which the capias was fued out. vide Bl. 1048. 

(<i) According to the report in Str. the procefs to which the return was madewa^ memc pro» 
cefs only. ' ‘ ^ 
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proof, it appearing Jones had abfconded. Upon which by 
my direftioii the jury gave the whole 43/. debt ih damages. 
And the defendant moved for a new trial ; becaufc I 

refufed to admit the fherifF’s bailiff to be a witnefs upon the 
trial, to prove that he often endeavoured to have arrefted 
Jones on this capias ad fatisfaciendum^ but could not. Sed 
non allocatur \ for tny brotberSL agreed with me, the bailiff 
was no legal witnefs, bepaufe he is interefted in the cauft, 
having given fecurity for his due executing procefs, and by 
confequence could not Be a witnefs in his own caufe, Then 
it was infifted upon by the counfel for the defendant, that 
the damages were exceffive, becaufe the jury had given da- 
mages for the whole debt ; whereas they faid the jury ought 
to have given only the charges the plaintiff’ had been at in 
the fuing the capias ad fatisfaciendum^ 13 c. in damages. Sed 
non allocatur \ for upon the circumftances of the cafe the 
court thought ft very proper, the whole debt fliould be given 
in damages. Note, upon giving the verdidf, the plaintiff 
entered into a rule by confent, that the fheriff fliould have 
liberty to ufe his name, in order to recover the debt againft 
the flieriff confenting to indemnify the plaintiff againft 
^ill coftS| fcfr. 



Hilary Term 
Georgii Regis, B. R. 17^5 


m 


Will. Dobbs verj. John Edmunds, 

S. C. with a trifling difference. Str. 68i, 

3 N trefpi'.fs the plaintiff* declared, quod cum the defendant 
ftich a day broke and entered his houfe, iSc, necnon de 
t'c jHorl the dcfc'ndant pojica^ fuch a day, vi et armts entered 
h;^ /hop, Upon not guilty pleaded a verdifk was found 
for the plainiil'F, Dut damages were given fcvcrally, vizm 
id, on the firff fact, and 4.0s, for the fecond fa£l. And 
now it was moved ip arreft of judgment, that the taking 
the damages fcverally would not help the fault in the decla- 
ration ; for the quod cum went through the whole declara- 
tion, and fo no faft was pofitively alleged; which (a) ill («) Vidci Wi«; 
in trefpafs, and has been often fo adjudged, I Roll, Rep, 55. m 
But it was held per curiam^ that the nccnon fhould not bring m. 190. 3/ 
in the fecond fa6t into the quod cum^ but fliould be took to 
be a pofitive averment, as if the qucr 'itur had been repeated 
again, viz, necnon queritur dc eo quody&c, which had certainly 
been good. And therefore the plaintiff' had his judgment 
for the damages found for the fecond fact. And the court 
declared, they would be bound by what had been already 
(jften determined ; but they fhould be very cautious of ex- 
tending this exception after a verdi<St further than it had been 
carried before, 

{f>) In the nnonyrnous cafe in B. R. tlie court held that to declare with Tkivbmas m an a£lion by 
bill wa;> bad on alj.vrcialdcmuncr, but would be unexceptionable after verdict, 

Portman verf. Cane. 

S. C. Str. 682. 

A n executor brought debt upon a bond entered into by A mm who rue, 
the defendant to the teftator in 1676 ; and a breach «xecutor r»!jd 
yvAS affigned to bp made bv the defendant in the executor’s not* 

time about a year before the aciion brought. And on iffue payoonson a 
thereupon verdift was given for the defendant. And fer- vertUaajtaio.^ 
jeant Chappie moved, the plaintiff might pay cofts, becaufe 

Liookt there cited. An executor can only fue as fuch upon a fpecialty to his tetiator 

the 
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PoRTMAN the breach was afligned to be done after the teftator’s death 
cTk*. in the cxecutor^s time. Sed non allocatur \ for per curiam^ 
the bond is the caufe of aftion, and the plaintiff could not 
fue but as executor. And therefore the motion was denied. 
I Ven{r. ga. 

Parker verf. Stanton. 

S. C. fetr. 679. 

The plaintiff m a /riV^ fued by the defendant in error, quart 

error cannot JL executkncm tiott^ iJc. in order to c»mpel the plaintiff 
pUdtothc in error to afBgn his errors, the plaintiff in error pleaded, 
defendant in error had fued execution in the com- 
pon that the inon pleas, and levied his debt recovered. And upon Mr. 
Mcrcut.cn is exe- Strange’% motion this plea was fet afide as a fham plea, (as a 
plea of payment in the like cafe was fet afide in Hil. lo Geo. 
for the meaning of firing out this writ, is only to compel 
the plaintiff in error to aflign bis errors ; and if fiich plead- 
ing as this fliould be enccuraged, it would occafion great 
^ejays and vexation in the recovery of debts. 


Intr. HiL n 
Geo. C. B. Rot 
339. and Hil. 
IJ Geo. B. R, 

Hoc. 


Helbut verf. Held. Error C. B. 


Nothln^c can be 
aiTigned for error 


HELD 

the common ; 


S. C. Str, 684, 

brought an aftion of affault and battery in 
nmon plea^ againft Helhut^ and upon his plead- 
rS ‘"S f d judgment was given for 

R.acc. iWiif. «r'«- Upon which Helbut brought this writ of error in 
85. anteS84. the king’s bench, and affigned for error, quod per recordum 
praedi£}um apparet^ quod praediSiui EdwarduS Richter [men- 
i6. arEd.wL the pojiea to be the only juryman who appeared on 

5. p 30; . the principal panel] /arc?ter nominatus inpaneUopraediSlo de ha- 
? Bac, ii 8. betido corpora juratorum fummoniiorum inter preediitum Hugo- 

nem et Jfaacum annexo exaffus venit, and was fworn on the 
jury, and gave his yerdift ftmul turn juratoribus praedielis de 
novo appoftiis-, whereas by the record of the venire facias it 
appeared, that the faid Edward Richier was not returned, nor 
impannelled by the fheriff of London in the panel to the faid 
writ of venire facias smnextdy ' zni returned, as by law he 
ought, is’f. Then he alleges diminution of the venire fa- 
cias and habeas corporoy and prays a certiorari to the cujios 
hrevium of the common pleas ; but does not get the certio- 
rari returned. The defendant in error pleaded, fn nuUo eji 
trratumy f£c. 

M r. P arker for the plaintiff in error argued, that this verdift, 
being given by a perfon not named in the panel upon the ve- 
aire^ is ill, and the judgment thereupon given is erroneous. 

And 
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And for this he cited 5 Co, 42. b, the countefs of Hutland'*^ Mkibut 

cafe, where it is held, that if a perfon is well returned in the hj^h# 

panel of the venire facias^vind is mifnamed in tht. dj^ringasy or 
habeas corpora \ the procefs was difeontinued, before 32 /i 
30. andi 8 jB 4 z, c, 14. But now after verdidt judg- 
ment fhall not be ftaid, becaufe all difeonti nuances after 
v^rdift arc helped by thofe ftatutes ; and therefore in that cafe 
the venire facias and diJiringashoXn^ right, and themiftake in 
the name being in the panel before the juftice of nifi prius^ 
and the pojieay it appearing upon examination of the flierifF> 
that the perfon who gave the verdidl was rightly named in 
the venircy it was amended ; the motion there being in ar- 
reft of judgment. But it is there held, that even then if a 
juror was mifnamed in the ventre faciasy though he was 
rightly named in all the fubfequent procefs, it was not 
amendable. Now here the perfon who gave the verdidi is 
not named in the panel of the ventre^ and therefore it muft 
be error: and the ftatute of 2 1 J/zc. i. c, 13. does not help 
this cafe, for that ftatute only helped where any of the jurors, 
who tried the caufe, * is mifnamed in any of the faid writs ; 
but here he is not named at all. 

But it was infifted upon by Mr. StrangCy for the defend- 
ant in error, and fo adjudged by the court, that this was not 
aflignable for error, it being againft the record, the venire 
facias and habeas corpora not being returned upon the certiorari 
to the cujios brevium. And judgment was affirmed February 
9 > 1725- 


h. 3 Gei, a, 7?. plmmcr v. Wthb and Cnpp, Debt on a bond j mn efl 
faBum pleaded, verdift and judgment forthe plaintirf in the common pleas \ on 
error on this judgment, error wasafligned, that died before the day of«i/? 
pnui\ and Iv ldit was not afTignable for trror, becaufe the record mentioned 
that he appeared that day. Judgment was affirmed November 7, 1729. 

The King verf. John Hill. 


T H E defendant was convicted by Sir Henry Bate many 
a juftice of the peace of Middle fexy for unlawfully 
keeping a lurcher and a gun to kill and deftroy the game, 
non ex^ens qualificatus per leges hujus regni ad hoc faciendumy 
contra formam Jlatuti in hujufmodi caju editi et provi/i. And 
this oonvidHon being moved into the king’s bench by cer-^ 
iiorariy WiLS quTiihcd Saturday y February ily 1725. becaufe 
it was only averred generally, that he was not qualified, and 
did not aver that the defendant had not the particular qua- 
lifications mentioned in the ftatute as to degree, eftate, 


upon theginw 
mufl ffiew 
fpecifically that 
the deJtndant 
had not any of 
the qualificati- 
ons mentioned in 
22 5 c 23 Car. z, 
c. 25. R. acc. 
Bum 148. vid« 
Oougl. Str. 
66. 1 T. R,U7^ 
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White verj. Clever. 

S* Str> 6% It 

D E B T on a bond for 400/. 'Fhc defendant j|ra \ ci 
ryer of the bond, and of the condition, v/hich wys, 
nity, a plea that that the defendant fliould do feveral particular tliin: -, and 
Sio' ltdwTno^* indemnify and faveharmlefs the plaintiff, from, . As 

ttatehow, isiin- things to be done, the defendant pleaded he did them ; 

exceptionable and as to the indemnifying the plaintiff, and faving the 
plaintiff harmlefs from, the defendant pleaded, quorl 

“ indemnificavit acindemnem fervavitf}cio plaintiff 'Fo 

which plea the plaintiff demurred gcncrallv% and the de- 
fendant Joined in demurrer. And fcijeant Whitaker for the 
plaintift took exception to the plea, that it was ill, bccaufe 
the defendant did not fliew, how be indemniiicd the plain- 
tiff. Cro, Jac. 165. Allington v. Tearkner. Hob, 296. 
And It is ill on a general demurrer. Cro, Jac, 165, 363, 
340, 503, 634. But if the defendant had pleaded in the 
negative, that the plaintiff fton fuit damnificatus^ it had been 
good. Cro, yac, 634. 2 Co, 4. l Lev, 194. But Mr. 
Lee for the defendant infilled, that it was but form, and was 
good upon a general demurrer. So it is held i Lov, 194. 
Cutler againft Souther}^ and i Lutw, 428. Lovelace v. 
Bickhant^ And all the court were unanimous of c^Miiion, 
that fuch pleading is well upon a general demurrer lince 
the ail for the amendment of the law, 4 Ann. c. t6. And 
therefore, bccaufe the defendant had not demurred fpccially, 
and (hewed it for caufe, judgment was given for the defend- 
ant, Pafch, 12 Geo. B, R, Apr. 20, 1726. Note, this acu(^n 
was brought upon the fame bond as the plaintiff afterwards 
brought another ailion upon, and obtained jutlgment-. 
Mich, 13 Geo, B, R, lyib, po/l, 1499. 
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Ludwell verf. Hole. 

S. C. Str. 696. 

C ASE for thcfe .words fpoke by the -defendant of the 
plaintlfF, You are a cheating old rogue, and 

have cheated the fathcrlefs and widow.” After ver- 
dict for the plaintiff, ferjcant Belfield moved in arrcft of 
jud'»ment, that thcfe words are not acrionablc, there being 
no colkquium laid of the plaintiff’s trade; and cited 5 Mod, 
398. Savage v. Roberts, 1 Ro. Ab, 62. pi, 25. Hard, 8. 
jyake V. Chapman : and that difference was took, Raym, 62, 
Davis V. ^fones, ( )n the other fide Mr. Capper argued for 
the plaintiff, that the words (hould not be took in mtiori 
jhiju now, and quoted C'^o, Jac, 673. and Raym, 86. Terry 
V. Hooper, Hut the court held, the words would not be 
actionable, unlcfs fpoke of the plaintiff in his trade, for 
v/hich the cafes cited by f-rjeant helfiell arc in point. And 
therefore judgment M'as arrefted, J/^v 17, 1726. 

Eden verf. Wills. 

S. C. S;r. 654. 

M r. Parker moved to qualh a fch'c facias quare exccuti- 
oncm nofiy Uc, fued by the defendant iii error, to 
make the plaintiff affign his errors ; becaufe the original 
fuit in the common pleas was by bill of privilege, and the 
jelre facias tiiercfore ought to be reiurnable at a day certain, 
but this was made returnable upon a common return. And 
of that opinion was the court, becaufe fire facias^ ought 
to be made rcturna||^e according to the nature of the origi- 
nal fuit below in the common pleas. AnA Trin. ii Ann, 
between Ha.vafor and Parker^ it was adjudged fo by the 
court of king’s bench in the very fame cafe. And the wTit 
was quaihed. Mr. Acberley for the defendant in error^ 
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*Tls not aftjon.^ 
able to cliarge a 
man with cheat 
ing, tinlefs he 1$ 
a trader, and the 
words were 
fpoken of him 
in his trade. R. 
acc. Str. ir69. 
vide Burr. ibSS* 


A feire iheias 
upon a .iudgmenc, 
n uft be made 
returnable as the 
process in tlie 
ndlion in which 
the judgment 
was recovered 
was, R, cont^ 
ante 853. 
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• -Goodright Shtiffill. 

R, 66nt. 3 war. ir^ cjcftment, plea of ancient demefne was allowed t6 be 
<i.Scmb com. JL well, without an affidavit to verify the faft. Arid fuch 

Burr. 1046. fed pjea had been before allowed to be good in earl C^ntngejb/^ 
vide Gilb. C. B« 

1*7. 


cafe. 


Godfrey verj. Philpot. 


Acc. 1 war.!!! 


M r, Paxakerley moved to charge the venue into Ghejler j 
and it was granted per curianty becaufe this court 
can fend down the record by mittimus* 


Intr. HU. ii 
Geo. B. R, Rot« 


Martha Frontin verj. Small, Covenant* 

S. C. S'r. 705. 

Apcrfoncm. plaintiff declared, quod cum by a writing of 

^fbwcicdby war- JL agreemcntyi<f?//fw 17 t>ec! between herfelf at- 

rantof atton^y Jaffus Frontin of the one p^irt, and the defendant 

for another muft ^be Other part^ which ihe produces in court under the 
execute it in the feal of the defendant, ihe for and in the name, and as at- 
nameof the torney of the faid Jamesy demifed to the defendant a houfe 
Mcwr^sis. Dr Villers-Jireet in Tork-buildings for feven years from the 
acc. 9 Co. 77. a. twenty-fifth of December next, and that the defendant for 
Aleafeimportinghimfelr, his heirs, executors and adminiftrators, covenant-- 
ed and agreed, that he, tsfr. would pay for the faid mef- 
attorney^for fuage to the faid yames Frontin 6 o 4 per annum^ at four 
anothei is void quarterly payments, tsfr, by virtue of which writing of 
jipon the face of agreement, the defendant entered, and was and yet is poffefled % 
rt. R. acc. Moor, breach, that the defendant did not pay the 

At leaft the at- 45 ^* ^be faid Frontin for three quarters 

torney cannot of a year was and yet is due and unpaid, The defend- 

maintain an 

aftion upon it in his own name. 

ant: 
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i*io 


J^RONTIH 

SMfALL^ 


ant demurred generally, and the plaihtifF joined in demur- 
rer. And J\^r. Stra7igc for the defendant infifted, tliat the 
plaintiff could not maintain tills adlion, fer the leale was 
^joidy becaufc die plaintiff afting only as attorney to y^mes 
fronting it fliould have been made as a leafe from him and 
In his name. Aloor yo^ pL igi. 9 Co* Rep* 77* 
cafe. If an attorney has a power by writing to make leafes 
by ifld^mure for years, he dannot make an indenture 
, Jn his own name, but in the name of him who gives him 
his warrant. And of this opinion was the whole court,' 

4ind that therefore it appeared lipori the face of the declara- 
tion, that the leafe was void. And then Mr. Strange in- 
fixed, that if the leafe wa§ void, the (jt) covehant in' it td v»j-inte 
pay the rent Was void alfo. But Mr. Reeve for tne plaintiff 38S, jt.'I ‘I'c 
argued, that though the leafe was void, yet covenant might Ciwd, 

be maintained bn the agreement.* 'parries Fronttn could not ' 

maintain an aftion of covenant, becaufe he was 1 o party 
to the deed, i /«/?. 673. ScUdamore v. VanderjUnt, But 
he laid covenant would lie on the word dtmtjit^ wl it.h im- 
plies a covenant. But if there be an exprelb covenam pai- 
ticular,i, viz, that he fhould quietly enjoy agamft all claim- 
ing undT him, that reftrains the geneial 111. plied covenant. 
t Mod. 1 1 3. I //vr//!. 368. ‘gKeb,y>^, Deetingv, Fur^ 
rjngton. Hale held, uiat where a m2Ui ajJignajit et trarffpofuit 
iill the money that feoiild be allowed him by any oider of a 
foreign ftate, to come to him in lieu of his lhare of a ihip ; 
this was void as aft aflignment, but was r ( eftant, and 
was all one as if the defendant had covenar> ^ t:, ihs; plaintiff 
. Ihould have nil the money the defendant fhbuld lecover tor 
lofs of fuch a fhip. Behdes, the agreement being under 
fcal, the defendan vTs t^ffopped to lay, the plaintiff did not 
demife, and it was very b n J the defendant fliould enjoy the 
houfe as he did, and not be Toi Cisi to pay the rent. But the 
court held, that it appearing on ibu declaration, that the 
l^afe was void, bccaufe it was not made in the name of 
y antes Front in^ whofe houfe it appeared to be,’ and that the 
plaintiff only made it as his attorney,’ there could be no 
ejloppcl ; and then the covenant to pay the rent was voidj 
And the plaintiff could not maintain the aftion. And judg<n 
Itoem was given fbt the defendint, Junetiy 1726. 
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M E'morandum, that Robert Dormer c/quire^ one of the 
jujfices of the court of common please died September 1 8 
At/?, anno setatis 77. And Sir Jeffery Gilbert knight^, 
lord chief baron of the court of exchequey\ died October 
anno actatis 52* And before the beginning of this term 
Sir Thomas Pengelly knight^ his majejtfs primicr ferjeant at 
law^ was /worn lord chi f baron of the exchequer y and Mr, baron 
Price was fworn one of the jnjiices of the common pleas. And on 
Wednefday Oftober 7 .(oth Sir Littleton Powys knighty one of 
the jufiices of the court of hinges benchy and the honourable 
Robert T racy efquirey one of ihejujlices of the common pleasy 
refigned both their offices My reajon of their ill fates of health. 
And his majejly as a reward for their paji fervicesy granted each 
of them apenfion jf 1500I. per annum. And Friday Novem- 
ber the Afth Sir Francis Page khighty one of the barons of the 
exchequer, was fworn a judge of the common pleas in the room 
cf Mr. juflice Tracy; and Monday September the yth Sir 
Lawrence Carter knighfy one of his majejifs ferjeanis at lawy 
and folicitor general to his royal highnejs the prince of Wales, 
was fworn a barm f the exchequer in the room of Mr. baron 
Price.^ And Mr. firjeantVxohynwas fworn one of the jujlices^ 
of the hinges bench in the room of Mr, jujiice Powys. And 
Mr. ferjeant Comyns was fworn a baron of the exchequer m 
the room of Mr. harof^ Pao-e^ 
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If 

John Aflell verf. John Andrews* jntr.Trin. 

y . , I Geo. B. R, 

S. C. Str.- 71S; Rot. 408. 

T H E plaintiff brought an aftion of debt^ qui tam^^ If a ftatutc 
againft the defendant- for lOOL r. for felling poles a penahy 
French^ Portugal^ and Spanijh wines j twenty feveral times * 

by retail^ viz. by the piiu, the quart, and the gallon, to ^^re^aUrwiS 
perfons whofe names are unknown to the plaintiff, between out a licence, 
the iff of Anarch lO G. and the iff of March 1 1 (J. at provides 

to be drank at Brijiol^ the defendant not being authorifed or beamed 
enabled in manner and form asby theftatutc in that cafe made to fuch perfons 
and provided is preferibed and appointed : contra formal^ et ef- only ns perfonaj* 
feElum Jhituii praediSii 5 per quod the defendant forfeited to the [,y 

*king and the plaintiff, qui tam^ iooL viz. 5/. for retail, an un- 

every one of the faid offences. Upon nil dehet pleaded, and Hcenfed peifoa 
illlie joined thereon, the caufe was tried be fore rny brother 
Denton 2it Brijioly and as to 95/. part of the ico/. the jury 
found for the defendant 5 but as to 5/. the remaining part commodity by 
of the 100/. the jury found a fpecial verdict, viz, that the is liable to 
defendant the nth of November m the eleventh year of this 
king, and for nine years then laft part, v/as^ and yet is, a 
merchant importer of French^ Portugal^ and 'Spanijh wines, 
and for all that time dwelt and yet dwells in the city of Brif^ 
iol in the county of the city of BriJlol\ that the defendant 
the nth of Novemhet in the eleventh of the king, in his 
manfion houfe fituate in Brijiol^ fold by the gallon to one 
Thomas Mills one gallon of red Port^ to be drank at Brijiol^ 
and that the faid T harms Mills carried the faid gallon of the if ^ riaiutcln?# 
faid wine from the defendant’s houfe to a common inn called apLn.ar/ 
the Guilders hm in Brijhl.^ and that there ^he faid galh^n ^f 
wine was drank \ that the faid Guilders Inn at the time of a particular 
the flic of the faid gallon of wine, and of the drinking commodity ta 
thereof) was in the occupation of one Charles Selmarty 
not in the tenure or cccuf>auon of the defendant; that the plL ^iVhts^ocJ 
defendant at the time of the falc of the faid wine was not cupaiion, or 
enabled to fell wnne by retail by force of the ftatnte of the tuca 

1 2th of Charles the fecond, c. 25. intitled an inH ^he 

better ordering the felling of wines by retail, and for pre- iciis it :s liable 
venting abufes in the mingling, corruptings and vitiating of 
wines, 'and for fettling and limiting the firicesof the fame ; 
that the defendant never fold hi any veffel whatfoever any be ur«a. 
wine to be drank within his manfion houfe, or within any 
place whatfdever. in bis tenure or occupation : but whether 
the defendant owes the ^c. This Cafe was argued twice 
at the bar^ firftby Mr. ferjeant Chappie fox the plaintiff, and 
Mr. Gapper for the defendant ; and afterwards by Mr* fer- 
jeaijt Pengelly for the plainiiff, and Mr. Fazahrley for the 
X X a defendant 
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defcndantr And Friday 4th of November the chief juf- 
lice delivered the opinion of juftice Forte icue’^]\\{\\cQ ReynokU 
and himfclf, that the plaintiff ought to have judgment, Mr. 
juftice Powys having furreiklered his office a little before. 

The reafon upon which the judges founded their rcfolu- 
tion was, that by the fails found in the fpccial verdidl the 
defendant appears to be guilty of an oft’eiKe within thc"^ ex- 
prefs words of the ftatuteof 12 Car, 2. c, 25. for by that 
it is c'na£led, f, 1. that no perfon after the 25th ot 
March 1 661, unlcfs authorifed as by that a£l is preferibed, 
fhall fell or utter by retail, by pint, quart, pottle, or 
gallon, or by any dther greater or Icffer retail meafiire, any 
kind of wine, to be drank or fpent within his or their man- 
fionhoufeor houfes, or other place in his or their tenure or 
occupation, or without' fuch manfion houfe or houfes, or 
fnch other place in his or their tenure or occupation, by any 
colour, craft, or mean whatfoever, upon pain to forfeit for 
every Inch ollence 5/. The jury here have found, that 
the defendant fold a gallon of wine, that is a felling by retail 
within tiie very words of the adt, which explains what fell- 
ing by retail is, and mentions (ale by the gallon, as one ot 
the inftances. 2. 'Fhcy find, the wine was fold to be drank 
at Brijlol^ and that it was drank at the Guilders Inn in 
iol\ that is a falc of wine to be drank out of the defendant’s 
houfe, the words of the a£l being, to be drank wkhin his 
manfion houfe or place in his occupation, or without fuch 
manfion houfe, and then they find tlie defendant had 
no licence to fell, 

But it was objefted by the counfel for the defendant, that 
it is found by the fpecial verdiS, that the defendant never 
fold any wine to be drank within his manfion houfe, or 
within any place whatfoever in his tenure or occupation ^ 
and they infifted the intent of the was only to reftrain 
laics of wine to be drank in their manfion houfcs or places 
in their tenure or occupation , and though there is after- 
wards the words, or without, { 5 r. yet that muft mean 
fome yard, belonging to fuch manfion houfe, Jjfr. for 
otherwife the expreffion in the aft Is unaccountable. If it 
was intended to prohibit falcs of wine to be drank in any 
place, it was idle to mention manfion houfes and places in 
their tenure or occupation. Befidcs, the defendant is found 
to be a merchant importer of wdne, and therefore more 
reafonable he Ihould fell by retail in his houfe, the aft being 
principally levelled at perfons that keep taverns, Bu^t 
the anfwer to this is, that the words of tlie ait exprefsiy ex- 
tend to this cafe, and though perhaps the parliament might 
have ufedoljier expreffions to have made the aft as extenfive 
without mentioning manfion houfes, cifr. yet their throw- 

m?: 
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mg in thofc words do not reftrain the other extenfive words. Astell 
And this adtis recited by the of 15 Car. 2. c. 14. to have 
this extenfive conftrudlion, both in refpeftof the perlon fell- 
ing, and of the place where the wine was fold to be 
drank. For by that aft of 15 Car. 2.r. 14. it is recited to 

be enacted by this act of 12 Car. 2. c. 25. f. I. that 

IK) p«rfon or perfons whatfoever after the 25th of March 
1661, unlefs authorifed as by the fiid aft is appointed, 

fliould fell wine by retail, to be fpent in their manfion 

^oufes, or other place, under the penalty of 5/. l£c. 

Another objection was made, that the verdift has found 
but one fingic faft, and that the parliament only intended 
to pn>hibit the ufing the trade of felling wines by retail, 
which muft require feveral fafts ; and that appears by the 
claufe which direfts the granting licences to be to thofe 
who ufe the trade of felling wines by retail, f 4, But to 
this it was anfwered, that the claufe which prohibits the 
felling, is general; and lays a penalty upon every particular 
offence of 5/. and it is upon that ciaufe this qiiefiion de- 
pends; and therefore in expounding afts of parliament 
where words are exprefs, and plain, and clear, the words 
ought to be underftood according to their genuine and natu- 
ral fignification and import, unleft by putting fuch expofi- , 
tion a contradiftion or inconfiftency would arife in the aft 
by reafon of feme fubfequent claule, from whence it might 
be inferred, the intent of the parliament was otherwife. 

But that is not this cafe, for no inconfiftency or contradic- 
tion will arife from the claufe about granting licences, if the 
words of this claufe are conftrited according to their true 
fignification ; bui* both claufes are very confiftent, and 
the aft will be no more than this, that no peifoii 
ihalf^cll by retail but fuch as have a licence ; and that 
licences fliall be gryitcd only to thofe that ufe the 
trade of felling by retail. Judgment was given for the 
plaintiff. 


The King verf. Tenant. 

S. C. Str. 716. i Se^^. Caf. 272.pl. 213. 


S Everal orders of baftardy being removed into this court 
by certiorari^ the fiift order was made by two juftices 
of the peace for the Wejl'-r 'idirg of Torkjlnre upon the de- 
fendant, to k<?ep a baftard child, as being the jpeputed father. 
From this order the defendant appealed to the quarter-fef- 
fions; and . the juftices at the quarter feffions upon full 
hearing of the merits, difeharged the order of the two juf- 
tices but bound the defendant by recognifance to appear 
at next quarter-feffions, as it was fuppofed, under an ap- 
prehenfion that better evidence mi^ht be fecur^d agaiuft 
him. After this the fame two juftices made a new order 
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upon the defendant for keeping this ballarJ child. And all 
thtfc! orders being removed iiiio this coqrt Novc7nber xc, 
1726. the court quafhed the laft order of the two juftices. 
For they having made an order upon the defendant, to keep 
the ^child as reputed father, and that order being ix.^’ilarly 
difeharged upon afi appeal, upon hearing the merits, the 
defendant was legally acquitted, and cannot be dmvj\ in 
quelHon again for the fame fail. i\'ir. Reeve counfcl for the 
king^ Mr. counfcl for the dell- adaiit* 


David Griffin verf Daniel Scott, Humfrey 
Bodinan, John Mauldin, Abraham Pnrfo 
houfe, joakenFalack, and George She nton. 

S. C. but very fticrtly an^ incorrectly reported Sp, 717. t Harnarf!. P. R. 

J N an aclion of trefpafs brought by the plaintiff' 
the defciidams, fur breaking and entering the pi. ^ 
houfe at Bermondjey in Surrey the i8th of jfune^ the cl . . 

of the king, and for continuing in pofieffion of the h; ,t:/ 
for eight days next following and fi»r taking and carry '::r, 
away from thence fcvcral goods of the plaintifl ’s vlz» gidte-, 
tongs, Cables, a clock, &e. the defendants as to a!!, praeicr 
fradiioucm et intraUoncm dcmui praedxcUu et cofitlnuaticucmin 
polJtJfionc ejujdcm dcfhvs per fpatiu?n olio dierum^ ami taking 
and carrying away the goods of plainti(F, plead not 
guilty, and on that ifllie is joined; and as to all the reft cf 
the trefi)ars aferefaid, the defendants juftify, and liiy, that 
Sir JFiliui}n Unver^ and Ebenezer Setdler 20th of Jprii 
170b, wtie feifed in fee of a mcfiuaije and a piece of 
ground, ciV. in the faid parifli of Berrnondfy^ and lUSng 
tl:cre<‘f /eileci demifed the fame, the faid 20th of Jpril 1708^, 
to /uiihovy Tolat from 25th of Mureh\htvi laft pafl: for llxty 
years, who entered and was poffe fled, fifr. and jith June 
1700, built a houfe on part of the demifed premiffes ; that 
Jnibovy Tolat inteftate i ij 14 ; that adminiftra- 

lion v/as granted by the archbifhop of Canterhury 5 February 
1714 to Ann^ Tolat\ that fhe entered on the demifed pre- 
mifles, and the new erefted houfe, and 15 M/rc/; 1714, 
fhe afligned the refidue of the fixty years t^rm to John^ 
Chamberlain y that 1 1 yune Xj'XO John Chamberlain died pof- 
fefled thereof, inteftate; that adminiftration to him 
was granted by the archbifhop of Canterbury 5 July 1720, 
to Robert Chamberlain ; that Robert Chamberlain entred, ^c. 
and 6 October 1720 demifed part of the premi(lcs comprifed in 
the 60 years leafe, of which the hpufe in the declaration was 
part, to William Roufe for feven years from 29 Septem. 1720, 
jelbrving feventeen pounds per annum rent, payable the four 
yfual quarterly payments, that William Roufe ontxied and 

was 
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^vas and ftiH is pfdu’iTi.d, that Robert Chambetlain n 
Sepicmberij22^ bargained and fold and affigned the rever- 
/ion of tne preniifics demifed, foV. for the remainder of the 
fixty years term to the defendant D^nhl Scotty by virtue of 
whicii airigiiment the defendant Daniel Scottj accordhig to 
^the foini of the ftatulc in that cafe made and provided, of 
ihc;^faid reverfion of the premiffes before mentioned to be 
demifod to the laid William Roufi^ whereof the houfe in the 
declaration is parcel, and of all other the premilTes 
demifed to him afligned as aforefaid, waspolTelTed ; and 
the faid Daniel Scott being fo poflefTed thereof, 8/. I or. 
of the faid annual rent of lyi for the faid pxemifles laft 
nicniioned, unde praedlSta domus in narrationtpraedi 5 ia men^ 
tioniita fji parcclla^ for two quarters of a year ending at 
L'uly^d'iy 1725 to the faid Darnel Scott foluliles ad idem fejium 
j)racdit^io tempore quo^ r. in a retro et infolut.fuerunt^ per 
quod the faid Daniel Scott for non-payment of the faid rent as 
aforelliid due, in jure fuo proprioy and the other d&ndants 
in j^ireipfus Daniclis et per ej us pr accept um^ praedi/fo tempore 
quoy y c. in dmum praedUfatn in narratione praedidfa mentio-^ 
natauiy ut in parcel of the premiffes aforefaid abovemen- 
tionecl to be demifed to the faid William Roufe^j intraverunt 
and finding the faid goods and ch|ittcls in the faid houfe, 
the faid defendants Iona et caiallapraedidla nomine diJlriSlionts 
for the rent as aforefaid being inarrear praedUlo tempore quo^ 
Uc, ceperunty at pro meliori confervatlone eorundem bonorum et 
catallorum in cademdomo exijieniiumy bona et catalla ilia in parte 
cjijdem domusy uhi melius fieri potuitper fpatiimoCh dierum cx-> 
iuhcproxvne fequentiian con^inuaverunty et pojjejfionem ej ufdcm 
dornus pro propoftio praeditlo neceffiarto habuerunty et denique 
eademhna ct catalla fic dijiridta afportaverunt adimparcandumy 
et cadein adtunc et ibidem in the faid parilh of Bermondfey im’- 
parcaverunty ut dsllritilonem pro reddiiu praedUio in aretroex^ 
ijhnicy prout CIS henelicuit\ quae quidem int ratio domus pra^ 
didtacy ac capiio bonorum et catallorum praediMoruniy ct coruin 
continuatio in eadem domoy et pojjejjio domus illiusy ac denique 
afportatio bonorum et catallorum lUorumy ejl totum praedi^um 
refiduum tranfigrefijionis praedi&acy whereof the plaintiff com- 
pinins, yV. * 

'1\> this plea the plaintiff replied, and after confeffing, 
that Robert Chamberlain was poflefled of the refidue of the 
fixty years term, and made the leafe to Roufe For feveu 
years, as in the plea ; he fays, that Roufe 9 March 1720 ' 
affigned his leafe to the plaintiff David Griffiuy and that 
Robert Chamberlain afligned the reverfion, tsfe. to the de- 
feridafit Daniel SiOtt for the refidue of the fixty years term^ 
and that the plaintiff David upon Lady-day 1725, at the 
dodr of the houfe of the afligned premiffes, out of which 
the rent aforefaid was iffum^, paratus fuH et obtulit ad fol- 
vendum praefato Danieli the faid rent of 8/. I or. ad idem 
fcJlum fiotubilemy and that the faid Daniely nor any other per- 

fon 
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GRiyfia fonof his part, was ready Acre to receive ^he 'fiiid 8/. rq/. 

Sco^TT I^avid afterwards, and before the 

breaking aitd entry of the ho'ufe aforcfaid, viz, iH jfuns 
the cleV'Crtth bf tnis king at the parifh of Bermondfiy afore- 
{dixA^ par atu% ft^it etobtunt ad fohrndum eidem the fiiid 

8/. ibi*. fed files praedidus Daniel adiune et ihidun totaliter 
recipere rccufavit^ this replication the defcn4ants 

demurred, and fhewcd for 'Caufe, that it is nut all(?gcd in the 
replication, that the faid Xbvii was always rcadv) and yet 
is ready, to pay to the faid Daniel the faid 8/- lox. nor is it 
alleged, that the faid David brought the money into cou^-t, 
io be ^aid to the faid Daniel \ and that it is not allege cU 
that the plaintiff at the time of the fuppofed trcfpais ten- 
dered the faid %L lOr. The plaintiff joined in demurrer. 

ThiS'eatife was argued 25 yiz«<?inlaft yV/zz/ry term, and 
again ll November in this term. And the defendant’s coun- 
f .) vide ante took* exceptions to the replication, that (a) it was ill 
O39/ ‘ * • for the 'caufes fpecially afiigncd in the demurrer. But the 
court gave no 'opinion thereon, being clear of opinion, 
that the plea was ill. The defendant has juftified the entry 
into the hdiife, out of which the rent iffued, and diftrain- 
ing the goods in the declaration for the rent; fo far is right; 
and th« continuing ip poffefiion of the houfe and goods for 
eight days. Now although the party might enter and dif- 
train the goods, yet in a reafonablc time be ought to lemovc 
them, and put them cither into a pound overt, or clofc ; 

• but at common law no diftrefs could be impounded on th;* 
premifles ; and for that reafon fheaves or flmcks of cor;, 
were not diftrainable for rent, becaufe nothing could be 
diftrained, but what might be returned in as good a coi;di- 
tion, as it was in when the diftrtds was taken, but after a 
removal fticaves of corn could not be reffored in the fame 
condition, Co, Lit, 47. a. and therefore the Qatute 2 TV, 

4 '^- fiff- ^ 5* gives the lefibr a power to diftrain Ihcavt s 
lSf corn, 'i^c, and to lock up ai;^d detain the lame upon the 
place where it is found; but that is only in the particuiai 
Cafes mentioned in that aft. Then in this cafe, the de- 
fendant* not having removed the corn in reafonablc time, it 
has made his diftrefs illegal; much lefs could hejultify the 
detaining the poffeffion of the houfe eight days upon ac- 
count of, the diftrefs. And, the adding in the plea, that 
promelidri confervatione eorundern honorum et caiallorum in eadem 
domo exiftentmni^ bona et catalla ilia in parte ejufde?n domu>^ ubl 
melius fieri potuit,^ for eight days then next follov/ing, cuntinna* 
verunt-i€t pofiijfionem ejujdejnaomus pro propojiio praediBo nro d 
far/o hahueruni^iS r. not at all mend the cafe ; ft nee the law 
docs not aljow impounding a diftrefs on the premifles, unlcfs 
in the cafes within the ftatute 2 TV, y A/, which this is not. 
And Egrtefeue juftice * cited a cafe between Carhvri^^ht 
Comber at nifi pr/uSy tried before the earl of Macclesfieldy when 
was chief juftice of the king’s bench, where he ruled 

th>A 
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itvAt if :i landlord tliftrains for rent, and Iceep^ the goods Oripfiji 

on the prcmill'tji longer than a reafonable time which the scqtt* 

H.tw allows him to remove them in, he is a irefpafier 

Six carpenters cafe, 8 Cq. 146. The plea there- 
hue be;ng ill, the court in NoDewber 1726 gave judgment 
ror the plaintitK Serjeant SHcht^ird CoTfipn for tl](e defend^ 

Gapuer for the plaintiff; 

\ r y ^ ^ • 1 A i » Pafch, 13!^ 

Jpicpii Story verj. Daniel Atkins. oco.B.R.Rot 

foiDe frnall but mcon^idcrable difference. Str. 719. 

If N an ai!:tion upon the cafe upon feveral promifes, th(i *^i'<^f‘'?«^nience~ 

1 plaintiff' dechared upon a promiffory note dated ^^5 

/y/arc/j 1720* fened and lubfcribed by the defendant, whcic- court wUlprc- 

by he promifed to pay the plaintiff or his older 12/. 

jor value received, He. there was alfo another count on an fiViirauachlng 

}\MitaUis qffumpjit for %oL lent by th^ plaintiff to the dc- upon titfecaufe 

fendant: and foe third count was on an indebitatus ajjuwpfn of aflion. s.C. 

for 20/. laid out by the plaintiff to the defejidant’s ufe, Hr. i 

damage 20/. The defendant quodf rimarn prqmijffionem et sid. 2:8. pi. ^4* 

fumptionem in narrqtione praedidto mentionefteim^ pleads in bar, 4 ^ 4 - pi* 

^uod ad aliquod tempus infra fexannos ante diem exhibitionis hiU 

](ie tpfius the plaintiff cauf'i a^iionis quod di^am primam pro^ And Ifth? caufe 

viijjionem et ajfumptioncm in narratione praedt^a mentionatam removed out 

non aecrevit eidem yofephoverfus ipfum Danitfeniy Hr. as 

to the feennd and third promifes in the declaration men- fUtuteonimUa- 

tioned foe defendaqt pleaded non qffumpfitj and iffue was joined tions pleaded to 

thereon. • the declamtion 

above, the plain- 

his replication upon the proceedingfi In an inferior court. S. C. i Parnard. B. R.^^Tacc'^^^fsid, 
228. pi. 24. SaTk. 424. pi. 1 3, D, acc. ante 553 In fiich cafe, the replication muft fliew explicitly 
that the fuits in the two courp w. re brought for the fame caufe. A llatemcnt that the plaintiff for 
the recovery of his damages for the non-perforn’ance of foe promife aforefaid rreferring to the 
prornife in tlic declaration) appeared in the inferior court, and then and there levied a plaint aeainff 
the dLfcndant, that the plaint was afterwards removed, and that upon the removal he exhibited 
his hill for the fame caufe of affion for which he levied his faid plaint,' docs Autw explicitly thattho 
fuits in the two coui ts were brought for the fame ca^fc. 

As to the pica to the firft promife, the plaintiff replies, that AcuAomto de- 
it is true that the caufe of action as to the firft promife in ^.^^reinan infc- 
the declaration mentipned non accrcyit to the plaintiff agalnft an 
the defendant within fix years before foe exhibiting the folvere for diver* 
plaintift'^s bill'j but the plaintiff /ays further, after fctting 
out the cuftom of London to hold plea of all aftious 
debt and other pcrfonal actions by plaint levied in the flic- 
riff’s court focre, that the caufe ofa£lion as to the faid firft dcclaratiL in an 
promife firft accrued before the eleventh of February, 1725. inferiorcourt 
vi%, 25 March 1720, at London aforefeid in the parifh of 
St. Mary Ic Bow in the ward bf Cheape } qmdquf ipfe praedi^us neSJy to feT^ 

- , , out at large the 

^npm which 'w^arrants that form of dtehring ; ’tis fufficlent to alli^e that the party fecundum 
Cdnfuetudinem foci r.arravit, &c. S. C. 1 Barnard. B, R. 2. I'hc money due upon a promiffory' 
note from the maker to the payee may be recovered upon fuch an affumpflt. S. C. i Barnard. B, 
R . 2, And fuch an aflumpfit may be alleged to have been brougl^t to recover the money due on 
a note, altho’ the fum claimed by the affumpfit might exceed the amount of the note. Vide Cro. 
Cw-. 294. j Wilf, 277. . - ’ “ 

Jofephtu 
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Jofephus pro recuperaiione damnorum fuorum pro non performa^ 
tione promijfionis et aJJumptionispraeditUiepoJiea fci licet undecimo 
die Februarii ✓/. />. 1 725, into tlie fheriff’s court held, bV, 
in propria perfona fua venit^ et turn in eadtm curia ibidem je-- 
eundum confuetudinem civitatis praedUiae levavit quandam que^ 
relamverfuspraefatum DanieUm Atkim inplacito trUnJgreJjionis 
ftiper cajitm eid damnum ipjius the plaintiff %oL et pramibins 
yojcpbus in eadem curia tunc et ibidem invenit pleghs deproje^ 
quendo qttcrelamjuam^ ife, and prayed procefs againft the 
defendant Secundum confuetudinem civitatis praediciaei that 
thereupon praeceptnmfuit ( ore tenus ) by the fticriff fccundum 
confuetudinem ejHfdem civitatis totheferjeant of the mace, qitoa 
ipfe fecundujfi confuetudincfn ejufdem civitatis poneret per vadios 
et falvos plegios the faid defendant ejjendumadprox- 

imam curiam dibii domini regis Hat at, l 5 c. I2 

February 1725 tenendum^ to anfvver the plaintiff Jojeph de 
placita praediblo^ < 5 c» and upon a nihil habuit^ Wr. returned, 
a capias was awarded to the ferjeant of mace againft the de- 
fendant, returnable 17 February J725, £ 5 r. to which a non 
ejl inventus was returned; and then fets out that the proceft 
was continued till 26 February 1725, at which day the de- 
fendant appeared, and the plaintiff then and there in eadem 
curia hy his attorney inet fuper querelayn funm praediblam ver^ 
fus praediclutfi DanieUan fccundum confurtudinem civitatis prae^ 
diilae narravit modo et forma preutfequitur^ fcilicet^ Jofephus 
Story per f, Z). attornatum fuurn queritur verfus Danielem At- 
kins in plae it 0 tranfgreffionis fuper cajunt^eo quod cum decimo die 
Februarii anno dornini regis nunc duodecimo in parochia fanbiae 
Helenae London^ praeditlus defendens indebitatus fuit praefuto 
querenti in 20L pro diverftspecuniarurnfummis per praedibl m 
defendeniem prat fata querenti prius debit! s^praedibius defendens 
in confuhraiione inde tunc et ibidem ajfumpfit fuper fe et praefato 
querenti fidiiitcr promi/it<y ad folvendum eidem querenti praediblus 
20/. curn inde requifttus ejjet\ praediblus tamen defendens^ ti’e. 
et fuprrinde the detendani praejens in eadem curia adtunc et ibi- 
dem produced a habeas corpus cum caufa out of the king’s 
bench, returnable immediate before the king^s bench, 
f 5 V, and then fets forth that the defendant v/as brought 
up on the habeas corpus 26 February 1725. and put in 
bail cii the habeas corpus ad refpondendum the plaintiff de p la 
citopraediblo fecundum confuetudinem ejujdem curiae^ as by the 
record of the habeas corpus and return thereof in the king’s 
bench dc recordo remanens plenius liquet et apparet ; et fuperinde 
idem Jofephus Story exhibuit billam fuqm praediSiam in dibia 
curia diclidominl regis coram ipfo regeverfuspraefcituniDaniclem 
Atkins modo et forma praedibiis pro eadem caufa ablionis pro qua 
levavit querelam fuam praediblam ut praefertur\ and then the 
plaintiff further lays, that praedibia caufa ablionis ipjius Jofe- 
phi Story verfus praefatum Danielem cidem Jofepho accrevit in- 
fra fex annos antcpraeditlum tempus levatioms querelae fuaeprae- 
dibiac verfus praediblum Danielem^ fcilicet^ 25 March 1 720, 
ui parochia et war da praedibiis ultimo mentionatis^ (bfc. 'Fo 
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rills replication the defendant demurred, and prays that the Story 
plaintiff may be barred as to his action upon the firft pro- Atkins. 

milb in tlie declaratlon mentioned, and fliews for caufe of 
demurrer, that it manif^flly appears, that the faid Jofeph 
the plaintiff j did not exhibit his laid bill in this court 
as to the laid firft promiie, pro eadent coufa aBionh pro qua 
Jevavit qutrclam fuam in repheattonejua praediBa mentioTtatam^j^ 
bV. And the plaintiff' joined in demurrer. 

This caufe was argued laft Trinity term by Mr. Ketelhey 
for the defendant, and by Mr. TJJhcr for the plaintiff; and 
this term by Mr. Reeve for the defendant, and by Mr, 

'^lencoiue for the plaintiff. 

And the court was clear of opinion, that if an action is 
properly commenced in an inferior court within the fix 
years, and the dcfendajit removes it by habeas coipus into 
the kind’s bench, the ftatute of limitations will be no bar 
to the plaintiff* in the king’s bench, though fix years were 
elapfed after the caufe of adtion accrued, and before the 
removal of the fiiit into the king’s bench. Mich, i6 Car. 

B, Rdtf^evin v. Chapman, f Siderf, 228. l Lev, 143. 

But the counfel for the defendant argued, that the plaintiff 
ought to have averred particularly wdth a verificare vulty 
that the plaint below and the bill in this court was for one 
and the fame caufe ofadfion; which is a matter traverfiible, 
and the defendant might have took ifiue upon it ; but here 
being no fuch averment no fuch iffiic could be took ; and 
there is no fufficient averment, that they were for the fame 
caufe of adtion. 

2 . It appears upon this record, that the fuits were for 
different caufes ofadiion; for the plaint below is fet out 
to have been levied in placito tranfgrejjionis fuper caufarn ad 
damnum of the plaintiff 20 /, and the declaration below is 
an indebitatus a£umpfit for 20/. prodiverfts pecuniarum fu/nmis 
per praeditium defendentem praefaio querenti prius debitis^ 
butthefiift count in the declaration here is upon a pro- 
miflory note tor ill, iis. made by the defendant to the 
plaintiff the twenty-fifth of March^ lyio. And it was in- 
lifted upon by the counfel for the defendant, that fuch a de- 
claration as was below could not be good, becaufe the 
plaintiff ought to (hew, for what the money was due, as 
money lent, &c. for the defendant might be indebted to 
the plaintiff for fums of money owing by him to the plain- 
tiff', for which an indebitatus affumpjit would not lie, as on a 
bopd, bV. and the faying that he declared fecundum confue^ 
tudinem civitatis praedUtaey was not fufficient ; for if upon 
fuch a general declaration the party could recover contrary 
to the rules of the common law, luch cuftom ought to be 
fvt our Ipccially ; as in cafe of a concejfit folvne^ a cuftom to 

recover 
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recover uppn it muft be fet out fpecially. j^/// 550, 

In the next place it was infifled on, that this promillbry 
note could not be given in evidence^ to maintnin the decla- 
ration, if it fhould be took to be for money lent ; for though 
before the adl of 3 £5? \Ann, c. 9. a (a) promiflory nr^re might 
be given in, evidence on an indebitatus ajjiimpjit for njoncy 
lent; yet fince that ftatute thofe notes are made 
and an adfion will lie on the note itfclf, and the r^rifidera 
tion fliall not be inquired into; and the note is nou^ 
afecurity for a debt, whereas before it was butaii evidence 
of a debt. That an indebitatus Gfjmnpjit does not lie on a 
bill of exchange, by Powell which the other jufticcs 
did not deny. 2 Lutvj. 1594, in the cafe of Belirjh v. 
Hejler. I Lev. 298. l Ventr. 152. Brown v. London, 
Hardr, 487. 1 Mod, 286. Miltonh cafe. And there- 

fore they concluded, that it appeared on the record, that 
the fuit below and the action here were for a dilFcrent caufe 
of action. 

The judges all agreed, that fuch a general indebitatus af- 
fumpjit pro diverjis pecuniarum fumrnis per praedUlum defenden-^ 
Um praefato querenti prius dehitisy without fhewi n ||fer what 
the money was due, as money lent, would bKll in the 
courts in Wejimivjler hall, and not maintainable, becaufe 
the money might be owing for what an indebitedus ajfumpjit 
would not lie, as for rent upon a bond, iAc, But then Ray- 
mond chief juft icc^ Reynolds and juftices, held 

that an a£tion brought on a promiflory note againft: the per- 
fon who figned it, payable to the plain.tiff' or order, for 
value received, and an adtion brought againft him on an 
indebitatus a£u?npfit for money lent, might be averred to be the 
fame caufc of aCHon ; for they were of opinion, that in the 
aclion on the uulehitatus afjumpfit for money lent, fuch pro- 
niiff<>ry note might be given in evidence, and would be 
good evidence to maintain the declaration. That fuch 
notes were allowed in evidence iri fuch indebitatus aJJ'umpfit 
before the ftatute of 3 4 Ann. c, 9. is moft certain, and 

before that aft an (a) aftion would not lie upon the note ; 
then they held, that the ftatute bad only given an aftion 
upon the notes, and made them negotiable, which they 
were not before, but had not at all altered the nature of the 
debt ; and therefore, Pafeh, 7 Geo, B, R. between Comber 
and iVainy Sir, 426. inaebitatm aljiwipftt brought for money 
lent, the defendant pleaded he had given the plaiptifF a pro- 
miflbry note figned by him, payable to the plaintifiF for that 
fum of money ; and upon a demurrer it was adjudged for 
the plaintiff, becaufe the note did not extinguifh the debt, 
it not being of a higher nature than the promife for pay- 
ment of the money; for the ftatute had not altered the 
nature of the debts, nor made the note of a higher nature 
than a debt on fimple contraft, nor could it have any pre- 
ference in payment by an adminiftrator before other 
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4 cbts upon, fimple contrail. Aed it is held, i Salk* 23* 
cafe, HiL 8 IV* y \ki 7 Xzvi indeUiat^^ 
lie a2;ainft the drawer of a bill of exchange, becaufe he 
was really a debtor by the receipt of the money. And 
2 Lunv. 1585. in the cafe of v, Lloyd^ the chief 

jufticc Treby faid, that upon an indebitatus ajjumpfit a Bill of 
exchange may be given in evidence, to maintain the a£lion; 
and'!P£?w^//juftice faid, that on an indebitatus ajfumpfit iov 
money received to the plalntiff^s ufe, fuch a bill may be 
left to the jury, to determine if it was for value* received or 
not. But this niuft be underftood, of indebitatus ajfumpfit 
brought againft the drawer, not againft the acceptor, for 
an indebitatus affiimpjit will not lie againft the acceptor of 
a bill of exchange ; and the cafes cited of 2 Lutw, 1594V 
Bellafis V. Hejler^ and I Ventr,. 132. are in Cafes of adtions 
brought againft the acceptor ; and fo is Hardr* 487. that 
debt will not lie againft the acceptor of a bill of exchange. 

% 

But Porte feue juftice fdd, he had never known a bill of 
exchange given in evidence on an indebitatus affumpfit for 
money lent, nor a promilTory note fince the ftatute of 3 
4 Ann. c. 9. and therefore he was doubtful, whether it could 
be given now in evidence in fuch indebitatus ajjumpjit ^ for 
before that adl the note was but evidence, on which no ac- 
tion could be maintained, but by that adl the note is made a 
fecurity for the money, upon which an adlton will lie, and 
the confideration of the note fhall not be inquired into. 
And (he adfion upon the note is grounded upon a ftatute, 
but the indchitcetus ajfumpfit is an adtion at common law ; and 
therefore he was doubtful, whether they could be faid to be 
the fame caufe of adlion. And he cited the opinion of Hale 
chief juftice, as reported I Ventr. 252. A, in confideration 
that B. would marry his daughter, promifed to pay lOoL 
and in an adtion brought, the plaintiff was barred ; and in 
another adlion brought the promife was laid to pay 100/, -at 
requeft, and held it could not be averred to be the fame. 
To which the chief juftice anfwered, that in that cafe the 
lirft promife was upon a particular confideration, vi%. mar- 
riage of his daughter ; and in the fecond there was no con- 
fideration at all, and therefore it was but nudum paSlurn^ and 
no adlion would lie upon it : however, the confideration not 
a])pearing, it could not be averred to be the came caufe of 
adlion with the firft# 

« 

But then the queftion was, whether fuch a declaration as 
IS fet out in the plaintiff’s replication to have been in the 
flieriff court, could be good by cuftom ; and if it could^ 
whether that cuftom ought not to be fpecially fet out ; and 
whether the averment was fufticient, that the fuit here and 
the fuit in the flierlff’s court were for the fame caufe of ac- 
tion ? It being {a) fettled, that by cuftom an action might 
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be maintained on zconcejjit folvere^ the judges held, that 
there is the fame reafon, that by cuftom an a6tion snaybe 
maintained on an ajfumpjit fohere^ and money lent j!;iven in 
evidence; in both the manner of declaring being in fub- 
ftanpe the fame, viz. in the firft, that the defendant com:/- 
Jit folvere to the plaintiff t>0/. pro diverfis denariorum Jurrmiis 
to the plaintiff by the cefendant prius dehitis Jolv^idisi 
1 Ro. M. 564. pL 21. and in thir, that the defendant /«- 
debitatus futt to the plaintiff in 2b/. pro diver Jis pecuniar uni 
jummis per praedi^tun defendentem traefato querentiprius fkbi-- 
iis^ praedihus defendens in confidcratione hide tunc et ibulem 
ajfumpfit et eidem querenti promijit adfolvendum to the plaintiff 
the faid 20/. fifr. And the action on the conccjjlt folvere^ is 
liable to all the fame objfcftions as this affumpjit folvere is. 
In the next place they held, there was no more occafion to 
fet out the cuftom at large in this cafe, than in the concejfit 
folvere^ in which cafe it has been adjudged, the ciiftoih need 
not be fet outlet large, but dcclznn^fecundum conjuetudinemi 
faV. was fufficient. Mich. 29 Eliz. B. R. Houtier^s cafe. 
4 Leon. 105. And Fortefeue juftice faid, it had been not 
long fince adjudged in this court between Stevens and 
Bntlandy that there is no nccefSty to fet out the cuftom at 
large in a concejfit folvere^ but laying it to be fecimdum con- 
fuctudinemy &c. vras fufficient. 

Then as to the averment, they were of opinion, that 
the plaintiff has fuffieiently averred, that the fuit here and 
the plaint levied in the ftieriff’s court were for the feme 
caufe of adtio% For the defendant’s plea of the ftatute of 
limitations is beaded as to the firft promife in the declara- 
tion, which is the court .upon the promiflbry note, and 
prays judgment if the plaintiff can maintain his a£tion as 
to the feid firft promife ; the plaintiff replies, and fays, he 
ought not to be barred of his ^tion as to the faid firft pro- 
mife, becaufe he (after (etting out the cuftom to hold the 
fheriff’s court) pro recuperatione damnorum pro non per forma-* 
Hone promijftonis et ajfumptionis praedictacyfcilicety ii February.^ 
3725, at the court held before the fheriff, tsfe. in propria 
perfona fua venity and then and there in the faid court fecun-' 
dumconfuetudinem civitatis praedictaelevavitquandamquerelam 
fmm againft the defendant in placito tranfgrejftonis fuper ca- 
fum ad damnum oi the plaintiff 20/. (which had been fuf- 
ficient, if he had not declared below, but the defendant had 
removed the caufe before declariation) then, he goes on, 
and fets out the procefs awarded, the arreft, the appear- 
ance, and that in et fuper quarela praedicta againft the dc- 
kvidznt fecundum conjuetudinem civitatis praedictae\ietdtc\zxtd. 
as before, and then fets curt the habeas corpusy and bail or> 
the return of it to anfwer the plaintiff de placito praedicto fe-- 
cundum confuefuilnem ejufdem curiae ; and that thereupon the 
plaintiff exhibited his faid bill in the king’s bench againft: 
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the defendant, modo et forma praediiiis^ pro eadm caufa ac» Stor y 
tionis p 7 ^o qua levavit querelamfuam praedtilam^ nt praeferiur^ Atki we 
tifr. And judgment was given for the plaintiff 
1 j in this term. 


Mr. Juftice Fortefeue Aland verf Aland Mafon. 

S. C- Str. 


Intr. Trin. 

II Geo. B. R. 
Rot.’- 477. 


M r. juftice Forte fue Aland brought a writ of error A defendant 
returnable in the court of king’s bench in England^ ^^kad^t^theaf 
to reverfe a judgment given by the court of king's bench in ofV- 

Jrelandj upon a writ of error brought by the plaintiff return- ras the fame 
able in that court, to reverfe la common recovery fuffered 
in the court ot common pleas in Irelandy and alfo to reverfe 
the fald common recovery. The writ of -error returnable giv^n inhisfa« 
in the king’s bench in Ireland fet out, that Henry Aland vor. s. c. 
Jenior by deeds of Icafe and releaib dated 2 fsf 3 June 1 681 
ironveyed the lands, of which the common recovery was str. 861! 
fuftered, to the ufc of himfelf for life without impeachment FHzg. u6. vide' 
of wafte, remainder Jonathan Aland fecond ion of the J®''* 
laid Henry Aland for life without impeachment of vvafte, xo^awritof er- 
remainder to the firft fon of Jonathan Aland in tail male, ror to reverie a 
remainder to all the other fons of the faid Jonathan in tail 
male, remainder to Henry A land^ junior dam pleads 

to truftces and their heirs in truft to preferve contingent nage, and has 
remainders, remainder to the firft and all other fons of the 
faid Henry Aland jmter in tail male^ with other mefne re- dt 4 iirrh?can- 
mainders not nccellary here to be maintained, becaufe tliey not plead ita- 
wxre determined, remainder to the plaintiff* by the name of to a writ of 
John Fortefeuey fecond fon of Ed?mind Fortejeue of London tint^judgmcrn 
and Sarah his wife then deceafed> who waseldeft daughter and the r^overy. 
of Heriry Aland for life without impeachment of wafte ; that . 

Henry Aland fenior died without leaving any other iffue male writof c^oTthc* 

than Henry Aland junior and Jonathan : then it fets out a judgment on the 

common recovery fuffered of the lands fettled as 

Pajek 2 jac. 2. in the common pleas in Ireland^ ed\cforeThe rel 

IViUiam Young was demandant, Arthur Towers and Rkhard covery/and if 

Smith tenants, and Jonathan Aland vouchee, who vouched judgment is 

the common vouchee, and judgment given, and an 

facias feiftnam awarded^ returnable Trin, 2 Jac. % which be meddled with. 

was returned executed ; that Jonathan Aland died without Vide Str. 1258.- 

iffue male, and Henry Aland junior died without iffue male,- 

and the other intervening remainders, u^on which the 

plaintiff’s remainder was expedfant, were determined : and 

then the plaintiff afligns thfer general error in the recovery, 

and prays a feire facies to Aland Mafon grandfon and heir 

of John Mafouy which is granted, as alio a fclre facias^ 

agaiijft the terre-tenants of the lands in the recovery. ‘After 

a feire facias returned as to the heir and terre-teuants, the 
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ta^TEscu* heir being ail infant appears by his guardian, and the tdrre • 
Aland tCQants appear by attor^iey ; . and after an imparlance the 
Aland infant prays wr of /aaas and of the return, which 

Maion, being granted, he jJlead^^i that after the making xhe fald 

indentures of leafe and releafe^ the faid Henry Alandy ar^ 
fs*r. ^31 Auguji 1681 died without: any other ifTue male than 
the faid Henry Aland Junior znA.yonaihan Aland ; that after- 
Wards Henry Aland junior Sh, 3? July 1683 with- 
out any iflire male of his body, and the.faftl Jonathari Aland 
furvived hifni and the faid Jonathan Aland was feifed of all 
the faid lands, iAc, in his demefne as of fee, and afterwards 
vi^. il AugUji 1691 died at^ ^ 5*0 feifed in fee hahem exitnm 
Sarah Aland daughter and heii^' of Jonathan Alandy and after 
his death all the faid lands, Esfr. defeended .to the faid 
Sarah Aland^ as daughter and heir of Jonathan^ and the 
Sarah rdtione defeenfus illius into the faid laiids^ ^r.^id 
enter, and was feifed in her demefne as of fee ; and being 
fo feifed 20 O^iober 1714 died atj fAc. feifed of the faid 
lands, ^c, in her demefne as of fee, haberis exiturn praedic^ 
turn Aland Majon filium it haeredeni pracdUtae SaraCy after, 
whofe death the faid lands, tsfe. defeended to the faid Aland. 
Mafon as fon and heir of the faid Sarahy and the faid Aland 
Mafon ratione defeenfus illius into the faid lands, £ 5 *r. intravit 
et fuit et ejl inde^ feijitus in dominico fuo ut de fcodo ^nd the 
faid Aland Mafon being fo feifed^ dieit quod ipfe eft infra, 
aetatem viginti unius dnnoruniy et non intend! t quod duranti 
rninori aetate fud praedi^ius the plaintiff* prdeederety Angtice 
fhould proceed, et petit quod breve de errore p^aedidiuni et 
hquela fupradiSta remane ant ufque ad aetate m unius et viginti 
annorum ejufdem Aland Mafony et quod the plaintiff ulterius iri 
brevi de errore praedi£fo et loqucla praediSia ncn proeedai verfus 
'praedi^uin Aland Mafon donee pervenerit ad fuam aetatem unius 
viginti annorum. To which plea the plaintiff* fays, quod 
flacixiim praediSti Aland Mafon fuperius plaeitatum materiaque 
in eodem contenta minus fufficientia in lege exijlunt ad ipfum the 
plaintiff ab brevi de errore praedi^o et hqUela praedt^a pro^ 
cedendo verfus the faid Aland Mafoii donee pervenerit ad fuam 
plenam aetatem Unius et viginti annorunt prae elude nduMy kAc. 
and prays that the judgment aforefaid, oh err ores in recordo 
et proeeffu, praedi£io revocetur adnulletur et penitus pro 
nullo habeatury iAc. The defendant Aland Mafon ^hyhh 
guardian joins in demurrer, and prays, quod breve de er^ 
tore praedifdum verfus eum non proceaaty donee pervenerit ad 
plenam aetatem unius et viginti annertm* The terre-tenants 
pray oyer of the feire facias and return, after having Which 
they plead, that the faid Aland Mafon die hnpetrationis 
praediSti brevis de feire faciasy et divt anteay fuit et nunc ejl 
tenens ut de libero Unemento of the faid lands, bV, and of 
every part thereof in the faid writ of feire facias menticin- 
ed 5 abfque hoc that they or any of them the day of fuing 
ibe faid feire faciasy or at any tim^ afteri were or was 

.teiiaiit? 
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fcnant ut de Jthero tenentento of the faid landSj'£ 5 ?f# in the 
/r;r^ fac/as mentioned, or of any part tnereof, as by the re- 
turn of the faid fare facias is ft^ppofedj :and this they aver, 
l 5 c, and pray judgment of the faid writ of feire facias and 
the return thereof. And after fcveral continuances the 
court of king’s bench gave judgment, quid hquela praefiSla 
fuper hr eve de err ore pracdi 6 ium nmanerei ad aetaUm praediSit 
Alan^ Alajon^ tsfr.. The writ of error returnable in the 
king’s bench in England fets out this whole record of the 
Avrit of error returnable in the king’s bench in Ireland^ and 
’"then IVfr. juflice ForUfeue plaintiff in error ailigns his errors 
in pcrfbn*in the common reqoyery in the edmmon pleas in 
Ireland^ viz» that the original ought to have been abated^ 
and alio in the judgment of the king’s bench in Irelands. 
To this the defendant by guardian pleads his nonage, and 
that he is but of the age of thirteen and no more, and prays, 
that proceedings may flay on this writ of error, until he 
attains the age of twenty-one years. I'o which the plain- 
tiff in error demurs, and prays, that the court will proceed 
to examine the errors afligned, and revcife both die judg- 
ments, The defendant joins in demurrer. 

Laft Trinity term this was argued by Mr. Fihner for the 
plaintiff' in error, and by Mr. ferjeant Darnall for the de-* 
feiidant in error. Mr. FUmer faid, that this plea was in ■ 
nature of a plea in bar of the writ of error, and to hinder 
this court from examining the Judgment of the court of 
king’s henbh in Ireland^ to fee if it was rightly given. The 
judgment there was upon the defendant’s pleading his non- 
age, thdt the proceedings on the writ of error flunild flay, 
till he attained his age of twenty-one years ; then when the 
defendant pleads here his nonage to this writ of error, he 
fails within the known rules, xXrM non dehet adduci exceptio 
ejus rei cujus petitur di(foltitio\ for the allowance of his age 
by the king’s bench in Ireland is the very grievance com- 
plained of in this writ of error here; and yet that nonage is 
infifted on, to hinder tnis court confidering, whether that 
plea wasjuftly allowed in Ireland. If a mao is outlawed 
after judgment, and he brings a writ Of error, as well to 
reverfj the outlawry as the judgment; a, plea of that out- 
lawry to the difability of the perion of the plaintiff in error 
will not be good, but the court will examine the errors, 
7 Hen. 6. 44. Bra. Error 70. Co. Lit. 128; And df this 
plea fliould be allowed to hinder the proceedings upon the 
writ of errors and the judges from looking into the judge- 
ment of the king’s bench in Irelarid^ let that judgment be 
ever fo erroneous, it could not be looked into, till the de-* 
fendant in error has had the full benefit of the judgment, 
for th^t judgment is only to flay, till he comes to 
twenty-one. And that this court fliould be hindered from 
examining the judgment, by pleading that matterj the al- 
lowance whereof is complained of to be the very error in 
thejudgment below, would be very abfurd# 
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FoRTEictrr But ill maintenance of the pica Mr# ferjcant* Darnalt iilr-» 
Ai,ani> fifted, that if the defendant had joined in the aflignipent of 
Al^nd errors, he would thereby have waved the benefit of his age ; 
Masow, for this court Could nottake notice, whether he was under 
, age^or not, nor when he came of age ; what bis age was, 
i when he pleaded in Ireland^ would not be material ; but 
; whether he was now under age or not y for if he w;^ now 
under age, this court ought not to proo^d to examine the 
errors, this writ of error bein^ brought to reverfe the com^ 
mon recovery a$ well as the judgment of the king’s bench 
in Ireland* 

And this Michaelmas Xzxvc^ Nov* 17th Mr. Williams for 
the defendant in ^rror farther argued, that the writ of error 
being to reverfe the common "recovery, as well as the 
judgment in the king’s bench in Ireland^ the defendant in 
error might have feveral things to plead fi nee the judgment 
in Ireland^ as a releafe, ^c* which the court will not put 
him to plead during his infancy, left he might be prejudiced 
by his miftakej and therefore this plea was a good plea. 
He inlifted alfo upon the antiquity of the common recovery, 
V hich was fuffered 2 Jac* 2. the long enjoyment of the 
llind under it ever fince j and relied much upon the cafe of 
Herbert v* Brown^ Cro* Jac* 392. where in error brought 
to reverfe a fine levied bv the plaintiff’s hufband and herfelf, 
and error alfigncd, the defendant in error pleaded a defeent 
Co him of the lands, and that he was terre-tenant, and 
pleaded that he was within age, and prayed ^hat the parol 
fhould demur: the plaintiff counterpleaded the age, that 
Ihe was intitled to dower before the fine, and this fine only 
barred her, wherefore fhe filed this writ of error to be re- 
llored to her writ of dower ; and upon demurrer to this 
counterpica it was adjudged, the parol fhould demur : which 
ftiews the great care the law takes of infant‘s. Although 
the perfon the infant had to contend with was one deemed 
a great favourite of the law, and that the writ of error in 
that cafe was only brought to reverfe the fine in order to 
reftore her to her writ of dover, and nonage would be no 
plea in a writ of dower i yet the parol in that cafe was to 
demur, till the infant came of age. And he infifted, that 
that Cafe Was in a manner the fame as this. He argued 
farther, that though the fame plea was pleaded to the writ 
or error in the king’s bench in Ireland^ yet it might be in* 
formally pleaded ; and it would be hard the infant fhould 
fuffer for informal pleading, and therefore lt‘was but rea- 
fonable and juft, to allow him to plead his infancy to this » 
writ of error. Mr. Fazakerley was going to anfwer 
Mr. IPilliams for the plaintiff in error, but the juftices 
being clear of opinion, they flopped him. And they, chief 
jufticc, and Reynolds and juftices {Fortefeue ]\i^\ce 

being abfent, it being his own caufe) held it could not be 
fufficient to hinder this court from confidering of the 
judgment given by the king's bench in Ireland. The firft 

thing 
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^hing to be confidered Upon, this, writ of error isj whether 
the judgment that the parol fliall demui: for the nonage of 
the defendant in error is goodi if it is, it will be afHra>ed, Alamd 
and the errors in the retovery cannot be looked into; yet Masons 
if it is not, it ought not to be affirmed ; if it is affirmed, 
the defendant will have the fame advantage as if this ^lea 
had been allowed j but if it ought, not to be affirmed, 
reafoTli it is not pleadable, it would be Very ftrange, . that it 
fhould be allowed here, <3^^ to make the plea below goodi 
when it is not. The eonrcqiience " of allowing' fuch plea 
will be, to let the party have the. intire benefit of an erro- 
neous judgment. For fuppofe in dower Upon a plea of 
nonage the court fliould give jul^ment the^^trj/ fhould de^ 
mur, yet if error is brought on that judgment, and the de- 
fendant fhould plead the fame plea here, and . it muft bO 
allowed, the party would have the whole benefit of the er- 
roneous judgment ; becaufe till he comes of age, by the 
allowing the plea here, it could not be confidered, whether 
the judgment below was right or wrong, and when he is 
come of age the defendant has had the whole benefit of the 
erroneous judgment below, which was only, that the parol 
fhould demur till he came of age. This feems to fall di- 
rrffly within that rule of non ikhet adduci exceptio ejus rei 
cujus peiiiur diffolutio^ and the cafes cited which have been 
adjudged upon that principle. If the defendant had joined 
in the affignment of errors, he would not thereby have 
waived the benefit of his nonage, becaufe that is adjudged 
to him by tRe court of king’s bench in Irelands The cafe 
cited by Mr. Williami docs not come up to this, becaufe 
that was Upon plea of nonage to the firfi: writ of error, 
w-^hich was allowed, and well ; but to bring it to this cafe, 
that fhould have been of the fame plea of nonage to a writ 
of error brought upon the judgment which allowed the 
nonage in the firft writ of error. Judgment was given 
17, that the defendant in error fhould anfwef to the 
errors afligned. (a) 


( a) The judgment in Inland aftcrWards affirmed. Vide Str. 86i, FItzg, * . 
ri 4 . I Bernard. B.R. 100. 231. 28S. ,oGeo. B. R, 

Goodright verj. Pullyn et al\ 534 - 

S, C. Str. 729. I Batnard. B. ft. 6, iBq. Abr. Devifes D. pi. a6. iR ed. A limitation 

p, 315. in a will to th« 

T he plaintiff brought an ejeftment for feveral 

fuagres and lands in IJlington on the demife of Edward niLtowhom 
Lijle, ( 5 n npt guilty pleaded, the jury found the defendants the wiu gives 
not guilty as to part of the premifes ; aftd as to the reft they 

vefts in the anceOor. Vide Fcaroe 3d rd. ax to 143* zWUr. 31a. notwithftartding the premifes 
are given to him exprciHy for life, notwitbiUiuttig the words ‘ his heirs for evei ” arefuperadded 
to the limitation; and notwithllanding the next ftmitation over is made exprefsly ^ if the an- 
ceftor^ (hall die without foch Jicir male.’* Under a devife to for lilc, and after bis dcccafe to the 
heirs males of the body of the faid A» and his heirs for ever, bat if A. ffiaU die without fuch heir 
male, remainder over, A* ultcs an tftate taih 

■Y y a foui^i’ 
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CooDRreHT found a fpecial verdifti that Nicholas Lljle was feifed in fee 
PwlIvn premifes .in queftion, and being fo feifed 23 Jpril 

*■ 1694 duly made and publiftied his laft w ill j and thereby be- 

vifed the premifes in queftion to Mary his wife for life, and 
after her deccafe then he devifed the fame to Nicholas Lijle 
fon of Kendrick Lijle for his life, and after the cieceafe of the 
faid Nicholas he devifed the fame unto the heirs of 

the body of the faid Nicholas lawfully ^o be begottA and 
his heirs for ever; but if the fai^||riV/W/7r £/^<(?lhould happen 
to die without fuch heir mal^/ then he devifed them to 
Edward Lijle of Holt for life, and after his death to and for 
the ufe of the heirs male of the body of the faid Edward 
Lifle lawfully iffuing and his heirs for ever; and for default 
of fuch heir male he devifed them to Charles Croke Lijle in 
fee : then they find, that Nicholas Lifle the teftator died 
feifed, ^c, 7.0 May 1694: that after his death Mary\f\% 
wife entred and was feifed for life, and died 1694. Fbat 
after her death Nicholas the devifee entred and was feifed 
according to the faid will, prout lex poJlulat\ that the 20th 
of ^une 1701 Edward Lifle of Holty the devifee in remain- 
der, had iuue Edward his eldefl fon and heir, the leflbr of the 
plaintiff: that Edward the father died in 1722: then they 
find that Nicholas Lifle the devifee by indentures of Icafe and 
releafe dated the 9th and 10th of yune 1704 made a tenant 
to tht praecipe^ in order to fuffer a common recovery, is\\ 
of the tenements in queftion ; and they find the recovery 
fuftered accordingly^ in which the faid Nicholas Lijle was 
vouched, and vouched the common vouchee ; * w^hich reco- 
very was to the ufe of the faid Nicholas Lifle in fee : that he 
I April 1720 died without kaving any iffue of his body> 
feifed, iAc, 

The queftion upon this fpecial verdift, which was found 
before the late lord chief juflice Prait^ was w'hether Nicho-^ 
las Lijle the devifee took an eftatetai! or an eftate for life 
only by the will ; if he took but an eftate for life, the Icfibr 
of the plaintiff had a good title ; but if he took an eftate 
tail, then Nicholas by the common recovery barred the re- 
mainder devifed by the will, under which the plaintift' claim- 
ed, and he had no title, but judgment ought to be given for 
the defendants, 

Mr. Bootle for thd plaintiff argued, that Nicholas took an 
eftate for life only. The teftator intended him only an eftate 
for life, becaufe be has devifed it in exprefs wo^ds to him for 
his life ; and although the next devife is to the heirs male 
of his body, which generally fp^aking are words of limita- 
tion, and not of purchii||b, yet by the tenor of this will the 
eftator defigned them words ot purchafe, to be a defer! p- 
tion of a perfon, the lame as if he had faid Jon^ becaitfe he 
goes on and devifes the lands to his heirs for ever. Who 
is that? that is the perfi>n deferjbed under, the words heirs 
maid) which Chews he intended but one perfon, fince be ufes 

the 
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he word hiu Then he goes on and fays, that if Nicholas 
fhoLiId happen to die without fuch heir male, again in the 
fingiilar number, and manifefts the defign by the Words 
heirs males to defcribe a perfon who ftiould take by pur- 
chafe; and therefore he faid this was Archer*^ cafe, i G?. 
66. h. cievife to Robert Archer for life, and after to the next 
heir of Robert^ and to the heirs male of the body of 
fuch next heir m^Ic : adjudged Robert took but an eflate 
for life. Now here the words his and without fuch heir maU 
are as certain, and make as good a defeription, as next heir 
male. He cited alfo i RoL Abr, 137. p/. 13, If A* devifes 
to B, his eldeft fon for life, the remainder to the fons of 
lawfully to be begotten, and if they alien, his daughters fhall 
)i ye the fame eftate, remainder to his right heirs ; B. has 
but an eftate for life, and not an eftate tail, but his fon fhall 
have by purchafe. He compared this cafe likewife to TFiidh 
cafe, b Co. ly. where ’tis held, if lands are dev i fed to A, 
and his children, and A. has no children at the time of the 
devife, ii is an eftate tail in but if the devife is to A. and 
after his deceafe to his children, there A. takes but an 
eftate for life, and every child he has after may take by way 
of remainder. Therefore he concluded, Nicholas took an 
eftate for life only. 

Mt. Fazakerley for the defendant arguedj that the intent 
of the party could not controul the fettled rules of law. 
And therefore in the cafe of King v. Melling^ t Lev. 59. 
i Vent, a 14* 225. the devife was to B. for life, and after 
to the ifliie of his body by his fecond wife, with power to 
malce iujointurc. There was the fame inference made as to 
the intent of the devifor, that B. fliould take but an eftate 
for life, and ftroiiger, becaufe a power was added to make 
a jointure, which was unneceflary, if he was intended to be 
tenant in tail ; the devife over was to the iffiie, which is not 
fo properly a word of limitation j and yet it was held to be 
an eftate tail in B. No rule is more known, than where 
an eftate is given to a man for life, and afterwards to his 
heirs males, that makes an eftate tail. But *tis objedted, 
that the word /;/j, and for default of fuch heir male^ qualify 
the words heirs males, and makes them only a defeription of 
a perfon, and the fame if he faid next heir male, as in Ar^ 
chey\ cafe. But as to that he anfwered, then only one fon 
of Nicholas could take, which can never be fuppofed to^'be 
the intcjit of the devifor. In the next place the words heirs 
males rnuft be rejedted ; but no words ought to be rejedied, 
if they can all ftand in a will, as they may in this cafe, if 
heirs males arc conftrued words of limitation ; for his heirs 
may properly in grammar import the heirs ot Nicholas the 
devifee ; and then for default of fuch heir male will refer 
naturally to the heirs male mentioned before ; fo that all the 
words will ftand. But by the other conftrudlion the words 
heirs males muft be rejedied. In the cafe of Backhoufe v. 
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WelUy which was adjudged HiL izJnn. B, R. i Eg. Ahr. 
Ddvifes, Z>. pll 27. 4th cd. p. 184. 10 Mod. i8l.- Gilb. 
Eaw and , Equity % 0 . 129. Fort. 133. Thomas Barker de- 
yifed to John Barker for life only, without impeachment of 
wafte, and after to his iflue and the heirs males of the body 
of fuch and if he die without iflue, Wr. it was ad« 
judged that John Barker took an cllate only for Hfo; but 
Mr. Ffizahrley faid, that the earl of Macclesfield^ who de- 
livered die opinion kA the court faid, if the dfevife had beei^ 
inftead of iflue to the heirs males of the body of John Barker 
yr. it would have been otherwife. He cited the cafe of 
Atkins V. Atkins^ Cres^ EHz. 248. Moor pi. 801. as 

an appofite cafe 5 where* the devife was to S. and the heirs 
of his body, and' after the deceafe of <?. (not faying without 
heirs of his Body) he wills the land fliould remain to B. 
eldeft fon of S. and the heirs of his body, with remainder 
to three other fons of S. in the lame manfner : that was ad- 
judged an eflate tail in S. notwithftanding after his deccafe 
the devife was to and the ^|pee other fons, bccaufe tholb 
were not fpecial nor particular enough to alter the devife 
before to S. and the heirs of his body. So here, the words 
his and Without fuch heir male cannot alter the former devife 
to Nicholas for life, and after his deccafe to the heirs of his 
body, which make an eftate tail as much as a devife to 
Nicholas and the heirs male of his body. 

The judges were all unanimous of opinion, that this was 
an eftate tail inMcholas Lifle the devifee. For if lands, i^c. 
are devifed |6 A. for life, though the words without im- 
peachment of wafte are added, or with {a) a power to 
ipake a jointure, and after his’dcceafe to his heirs males, 
A. thereby takes an eftate tail. And this is fettled fo firmly 
fince the cafe of King v. Meiling^ 'z Lev. 59. that it is not 
to be difputed ; for the word heirs is properly a word of 
limitation, and' not of purchafe. But the words iflue male 
or female ‘are not properly words of limitation ; and there- 
fore if lands, Hcl hy deeds are conveyed to A. and his 
iflue male, or iflfiie fipmale, he talces no eftate in tail : but 
in a will, a devife to A. f6r life, and after his deceafe to his 
ilTue, without more, will carry an eftate tail to A^ So that if- 
fue is fometimes a word of pyfehafe, fometimes of limitation 
acjcording tb the different penning of the will. Then they 
held, the fubfeijuent words? relied upon for the plaintiff, as 
/>/V, and if he dies without fuch heir male^ are not fuflicient 
to reftrain and alter thie operation of the worcls heirs males, 
and fo qualify them, as to' make them a defeription of the 
perfon. fiortefeue thought A/V in grammatical con- 
ftruftion would properly refer to Nichoilas^ but as to that 
ihe other judges gave no opinion. But they all held*, that 
the operation of plain and cieair v/6rds, and a fettled rule of 
|aw, fhouldno: be defeated, or broke into, by uncertain or 
^pubtful words, which they took the laft at leaft to be, 

■ h\ 
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But in efFea the words heirs males muft be rejefted, OaoDUOKT 
to make this an eftate for life only in Nicholas. And there- fyCiyv. 
fore -judgment was given for the defendant. Non. the i8th, 

1726. 


Crockatt verf. Jones. 


Ifttr. Mich- ij* 
Ceo. h. K» 


$. C. Str. 734, 


TN cafe upon apromiffory note payable to 
JL iigned by the defendant^ and indoried to the plaintiiii tatiom, if the 
the defendant pleaded the ftatute of limitations j the plain- plaintiff rcpllei 
tiff replied, a iatitat fued out Within the fix year^ and re- 
gularly continued, fcfr. to which there was a rejoinder, and tlmc^Ic-** 
a denmrrer to the rejoinden Which b^ing held ill, ferjeaht feribed by the 
Chappie obje£lted for the defendant, that 3 ie plaintiff ought he need 

to have ftiewn a bill of Middlefex^ as a foundation of the 
latitat^ the latitat referring to it. But adjudged, the replica- of Middlcfcx 
tion of the latitat^ without (hewing a bill of Middlejex pre- precedent, 
cedent, was fufficient to avoid the ftatute. And lo it was 
adjudged, Mich. 9 Geo. B. R. Hollijler v. Couljlon^ Str. 550. 

See i Sid. 53, 6o. Judgment for the plaintiff^ 

Nov . 18, 1726, 


Graddell and others againjl Tyfon. 


Intr. Pafeh. \l 
Oco. B. K.. Rot. 
307. 

E rror upon a judgment given in the common pleas Upon the general 
after vgrdiift in debt upon a bond againft Tyfon. The »fi^ignincnt of 
record returned was thus, Ebor. Jf. Jnna t;iWw^,^aioTagainft w 

Maximilianus Nelfon^ et Galfridus Prefcott^ executoi'es tejla^ movv\Qy 
menti et ultlmae voluntatis Chrifiophori Graddell.^ qui quidem ** be 
Chrijiophorusetquidam Johannes JVeJlbyettamdefuntiusSuerunt d^l^otapM^r 
executores Ujlamenti et ultimae voluniqtis Dorotheae IreJIbyde^ that theaSwn 
funSiae^ quern quidem Johannempraedtifus Chnjiophorus fuper^ commenced 

vixit^ per WilUelmum IV. attornatHmfuumquerunturdelViU^^^^V^^..^^^^'^^ 
Uelmo Tyjon^ jun. gen. uno aitornatorum curtae domim regis de attachment of 
banco hie praefenti in curia in propria perfona Juay de 00 quod non privilege. 
reddidit eifdem the plaintiffs 20o/. and declare on a bond 
entered into by the defendant Tyfon to Dorothy Wejibyy i^c. 

The defendant after oyer of the bond, and condition, which 
was to pay money, pleaded payment ; and iffue being join- 
ed thereon, verdict and judgment were given for the plain- 
tiff. The errors ailigned by Tyfon plaintiff in error were, 
that judgment was given for the plaintiff, where it ought 
to have beeh given for him, and that the declaration was 
infufficient in law, ilfc. 


Mr. 
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f 

"Mr* Strange for the plaintiff in error infixed, that nil 
actions in the common pleas muft be either by origijial 
writ> or original bill> or attachment of privilege, but this 
a£lion does not appear to have been by any of tlicfe yv^ys^ 
tor which reafon the proceedings are irregular. And in the 
like^cafe for that reafon judgment was given againft the 
plaintiff in the common pleas by , that court, Dinmk v. 
WetheraU l Luiw, 227,, 228. And therefore he pAyed, 
the judgment might be reverfed* Sed non allocatur per cu- 
riam y for^this being before this court upon a writ of error, 
they cannot take notice, whether there was any original 
bill or not, the defendant being fued as attorney, it not be- 
ing affigned for error, that there was no original bill. But in 
order to have taken advantage of this, the plaintiff in error 
fliould have affigned for error, that there was no bill, and 
took out a ceriiorariy and got it returned, that there was 
none. Judgment affirmed, Nov. 9, 1726. 

William Dawfon verj, John Burridge, Efq. 

S, C, Str. 734. I Barnard. B. R, 7. 

T he defendant Burridge brought a writ of error upon 
a judgment given againft him in an aftion on a pro- 
miffory note by. nil dicity and a writ of inquiry executed, 
and final judgment given for 379/. 14;. And the record of 
the common pleas was thus, viz, Memormidumy qmd 28 die 
Mali determino fandae Trinitatis ultimo praeteritp [Note, the 
record in the common picas was of Michaelmas term, 12 
Geo, rot, 773.] venit hie in curiam JVillielmus Dawkins^ gen, 
per Johannem Ellifin attornatum fuum et exhibuit jiijliciarm 
domini regis de banco quandam billam Juam verfus "Johannem 
Burridge armigerumy eodem Johanne Burridge hahenU privilc-^ 
giumparliamenti cujus quidem billtie tenor fequitur in haec verhay 
fcilicety IVillielmus Dawkins per J, E, attornatum fuum queritur 
de Johanne Burridge nuper de Wejlmonajlerio in comitatu Mid-- 
dlefex armigefo habente jbrivilegium parliamentiy pro eOy viz, 
quodcumy And lo the declaration goes on, and the 

reft of the record of the common pleas is returned, and ge- 
neral errors are affigned* And Mr. Reeve for Mr, Burridge 
the plaintiff in error, infifted, that the common pleas could 
not hold plea in this caft againft members of parliament by 
bill ; which depends upon the words of the ftatiitc of 12 U 
^3 3 ’ 3 * / which are thefe ; “ And if any perfon 

« or perfons, having caufe of adllon againft ‘any of the 
knights, citizens or burgefles, or any other perfon in- 
titled to privilege of parliament, after any diffolution, 
prorogation, or fuch adjournment as aforefaid, or before 
:5my feffions of parliament, or meeting of both houfe/:; as 

' aforefaidji 
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“ aforefak!,. fuch pcrfon or perfons lhall and may profecute Daw»om 
« fuch ktiighf, citizen or burgefs, or^^other perfon intided non'^p,,, 
“ to privilege of parliament, in his- raajefty’s court of king’s ' 

“ bench, common pleas, or exchequer, by fummons and 
“ diilrefs infinite, or by original bill and fummons, attach- 
“ ment and diftfefs infinite thereupon to be iflued out of any 
of the faid courts of record, which the faid refpe<9:ive 
“ cBbrts are hereby im powered to iffue againft them or any 
“ of then), until! he or they fliall enter a common appear- 
“ ance, or file common bail to the plaintifF’s'aftion, ac» 

« cording to the courfe of each refpe<Sive court.” And 
Mr. Reeve for the plaintiff in error argued, that this z 8 t did 
not intend to give a power to the common pleas to hold ple^ 
by bill, which could not do fo before j but that the aft was 
to be underftood diftributively j i. e. that fuch court as could 
hold fuit before.by original, might hold plea by original to 
be filed againft a member of parliament } and fuch as held 
pica by bill, might hold plea by bill againft a member of 
parliament. And that this was the meaning of the aft, 
appears by the end of the claufe, where it is faid, accord- 
ing to the courfc of each refpeftive court. The printed aft 
he thought was mifprinted, by putting the comma after the 
word bill, and fo joining the words, original bill, together i 
for in the parliament roll there are no ftqps nor commah^ 
and therefore it was the printer, that put the comma after 
original bill, whereas there fhould be a comma between ori- 
ginal and bill, the parliament intending thereby two fcveral 
things, and* not one, as now in the printed aft, and that 
what has hardly been heard of, an original bill^ an expref- 
fion not ufed in the law. Sed non allocatur-, for per curiamy 
the intent of the parliament mull be collefted from the 
words, and the words are plain and exprefs, that a member 
of parliament may be fued either in the king’s bench, com- 
mon pleas or exchequer, by fummons and diftrefs infinite 
('which refers to proceedings by original writ) pr by original 
bill and fummons, attachment and diftrefs infinite, there- 
upon to be iflued out of any of the faid courts, which the faid 
refpeftive courts are impowered to ilfiie againft them. Then 
the words, according to the courfe of each refpeftive court, 
refer only to entring the common appearance, or filing 
tommon bail : then by the at the end of the aft, 

whereby it is provided, that nothing in that aft fhould give 
any jurifdiftion or power to any court to hold plea in any 
real or mixt aftion, in any other manner than fuch court 
might have done before the making that aft, they defigned 
to give a jurifdiftion to hold plea in perfonal aftions, in an- 
other manner than they could have done before. Judgment 
^Sva^ affirmed, Tlmrfdayy November 24, 1726, 
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Higgins verf. Jennings. 

In trefpafo for yN trefpafs for breaking and entring his clofe, and tread-. 
thefeS wfno creftine a wall upon the plaintifF’s 

mote coftb than groupd j the defendant as to ml the trefpafs, but entering 
<iamagesif the the clofe and treading down the graft, pleaded not guilty; 
damages arc which iffuc was Joined : and as to the entring thetlofe 

nnicfo the right and treading down the grafs, the defend’^ntjuftified under 
to tht land upon a right to a. way, iSc. 1 he plaintiff r^}ied, extra viam ; 
which bewail ifl^e was joined therconi and both iflues were found for 
the plaintiff, but thd jury gave damage under /^os, And 
Mr. ferjeant Girdler moved for the plaintiff, for diredlion 
to the matter to tax full cofts. And fir ft, he infifted, that 
the defendant being found guilty of erefting a wall on the 
plaintiff^s ground, though the damage was under 40J. that 
would intitle the plaintiff to full cofts, becaufc the title 
might come in queftion upon it ; and cited i Salk, 193, 
Blackley v. Try, where Holt chief juftice is reported to have 
faid, if a trefpafs is done clamando titulum^ or the title may 
In trerpafbfo^r come in queftion, ther^ ftiall be fiiH cofts. a. As to the 
irthedcfcndmt i^ue which is found for the plaintiff on the extra viamj he 
'^jurtificb under a faid, the right to the way on the plaintiff’s land muft come 
right of way, in queftion on the ilTue, viz, of what extent it is, viz. of 
twenty ftet breadth 5 and cited 2 Lev. 234. JJfer v. 
viam, upon Finchy as th? very cafe in point, 
which ilTue 1$ 

joined, he ihoU have full colU, tho' the damages are under 40s. S. C. Str. 726. acc Str. i j 68 . 

Mr. JVillcs for the defendant urged, that by the exprefs 
words of 22 y 23 Car, 2 . c. 9./ 136. in aftions of tref- 
pafs, wherein the judge at the trial of the caufe fhall not 
certify, Uc, that the freehold or title of the land in the 
plaintiff’s declaration was chiefly in quelj^on, the plaintiff 
ihall recover no more cofts than damag^, if the jury give 
damage under 40J, Now in this cafe the judge has not 
certified. And it was adjudged, 2 f^^ntr. 48. that in 
Cochran V. trefpafs for putting ftakes upon the plaintiff's ground, 
Harnfon. B.R, erc6fing a wall is of the fame nature, the plaintiff 
fhould have no more cofts than damages, the damage being 
under 401. 

Then he faid, as to the other iffue, the plaintiff by his 
replying extra viam^ did admit the defendant had a right to 
a way over his ground, fo that the right to the way could 
hot come in queftion on the iflue extra viam : and thep 
there was no more rcafon, that the plaintiff fhould have full 
cofts, than if he had a verejift on not guilty. The court 
took time to confidcr of it; and on another day the chief 
juftice and Mr. juftice Reynolds faid, they were of opinion, 
that as to the verdidt on the not guilty, though the defend- 
ant was found guilty as to the crefting a wall, yet lince the 
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judge had not certified, that the right to the land came in 
queftion, the plaintiff ought not to hav^ more cofts than 
damages, the damages being undcir 4®^- perhaps the 

defendant declined i • the trial to Imift upon a right tp build 
the wall, But as to this Mr. jiiftice Portefiue and Mr. 
juftice Prahyn gave no opinion. But then all the jud^s 
agr<i^d, the plaintiff ought to have full cofts as to the inue 
on the extra vian^^ upon the authority of that cafe in 9 Lev^ 

234. And full cofts were ordered to be taxed apeording- 
ly for the plaintiff. 

The King verf. Robert Reeks. 

N information in nature of a quo warranto was filed S. C. i Str. 716, 
againft the defendant, to ftiew by what authority he 
claimed and exercifed the office of a bufgefs of the borough fion that is not 
of Chriji -Church Twineham in the county of Southampton^ 
from 19 Decern. lyai. to the time of exhibiting the infor-^^*”^’ 
ination. 'Fhe defendant in his plea fet out the conftitution dircas^tha? there 
of the borough (which was by prefeription) and that he was mall be a certain 
chofe a burgefs the 19th of December 1^21. according to ^anipiiponevcry 
the conftitution he had fet out, and that he was fworn and &c*^*^u^pon wl^cH 
admitted into the office. To this plea there was a replica- any admiffion 
tion, in which feveral iffues were tendred and joined. The into a corpora- 
fourth iflue was, that the defendant was not nyorn nor 2td- ^ 
mitted into the office of burgefs, as in his plea he had the admiffion o£ 
alleged. The caufe was tried at the bar the 7th of Novetn- feveral nerfons 
her^ hy z Hampjhire ]\xry. And all the being upon 
the defendant^ he gave evidence to maintain the three firft. famc'^picMof * 
But then in order to prove his being fworn and admitted the vellum, Ccc. 
igth of December 1721, he produced an ipftrument in *^*'i^^sithasat 
parchment, purporting the fwearing and admitting on that [here ar^d* ** 
(lay five burgeffes, of which the defendant was one, but miffions, s.c. 
not named the firft in the faid inftrument, but the third, 
two others being named befoie him. It was proved to be ^ic admiffioa 
figned by the burgeffes then prefent; but it was ftampt of feveral per fons 
only with one ftamp. Upon which Mr. attorney generaP® 
for the king objeded, that this is no proof of the fwearing orvX^m,^Tc. 
and admitting of the defendant (both which it was incum- and it has been 
bent on him to prove) nor could be admitted to be read in one ftamp, 
evidence ; for by the ftatute of 9 y lo W. 3. c. 25. an onWo'ScYiT 
aft for granting further duties upon ftampt vellum, parch- favour of the 
ment and ^)aper; 27. for every piece of vellum or perfonwhofe 

parchmenf, and for every piece of paper, upon which any 
admiffion into any corporation, ISc. lhall be written, ij. 207.’ ^ ^ 
fhall be paid. Then 59. the commiffioners aie requir- 
ed to ftamp, Apd afterwards by that claufe it is en- ^ 

^ftlbd, if any inftrument or writing by that aft' intended to provides'that 

vellum, Sec. to 

be ftamped ftiall not he ingrofled before it is ftamped, and that if ii is, it fliall not be evidence until 
jr ffiall be ftamped, and a. penalty paid, and a receipt produced j for it diredts that every' piece of 
Vellum, Sec. on which any admiffion into a corporation lhall be ingroffed, &c. lhall be ftamped, an 
ingrolfment of the admiffion made after the admiffion on vellum not ftamped at the time of the 
admiffion is not 10 be received in evidence without a receipt ibr the penalty. S. C. 1 Bam* B. K. 

■ • be 
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be ft amp t, ftiall contrary to the intent thereof he written ot 
ingrofled by any perfon whatfbever (jiot being a known 
clerk or officer, who in refpeft of any j'uhlic office or em- 
ployment is or fliall be fctitled to the making, writing or 
ingroffing the fame) upon parchment or p;ipcr nor ftampt 
according to thatadl, then there fliall be paid to his miijefty, 
fsfr. over and above the duty aforefaid, for every fuch iq^ru- 
ment or writing, ten pound? ; and that m fuch inftrument 
or writing fhall be i>Iea(led or given in evidence in any 
court, or admitted in any court to be good or available in 
law or equltjr, until as well the faid duty as ten jj^nds 
ihould be paid to the king, and a receipt produced for 
the fame, (Jc. Mr, attorney general therefore infifted, 
that this inftrument, being an admiffion of five perfons 
to be hurgeffes, ought to have five ftamps. That it 
could be good for none for the uncertainty, or at mofl it 
could be good but for one; but that could not be for 
the dcfenvkint. for if it was good for any, it muft be for the 
firll named; but the defendant was the third named, and 
therefore it could not be good for him. And of this 
opinion were chief juftice, and Forufeu^ SLud Rey-- 

nolds juft ices, after having heard what the counfel for the 
defendant could fay. But then they offered in evidence four 
other diftinft places of parchment, dated the fame 19th of 
Dccemheri^ti. each of them being duly ftampt, which im- 
ported the fevcral admiffions and fwearings of the four bur- 
geffes laic* named in the other parchment, and qne of them 
the particular fwcaring and admiffion of the defendant. But 
then it was proved by the witnefs who produced thefe pieces 
of parchment, that the entries were not made upon them, 
nor weie any of them ftamped, till near two months after 
the 19th of December 1721. nor were any of them figned by 
the burgefles that eleiled and were to admit the dcfondanT. 
But after having heard what was objefted to this finglc in- 
ftrument, wherein Reeks alone was faid to be admitted and 
fworn by Mr. attorney general ai>d the other counfel for 
the king, and what was infifted upon to fupport it by Mr, 
Reeve and the other counfel for the defendant, the fame 
judges were clear of opinion, that this inftrument was no 
evidence, nor could be admitted as fuch, to prove the de- 
fendant was admitted and fworn the igtli of December 1721. 
for it appears it was not entred upon, nor the parchment 
ftampt, till two months after ; and by the act the admiffion 
is to be on paper or parchment ftampt at the ti^c, other- 
wife it is not to be given in -evidence, till the penalty is 
paid, and certificate thereof produced. Upon which they 
direfted the jury as to this iffue, to find for the king. But 
the judges acquainted the counfel for the defendant, » if 
they infifted upon having a verdieft upon the other iffues 
for the defendant, the trial muft proceed, and the evi- 
dence muft be heard on thofe iffucs for the king, and then 
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they muft .be left to the confideration of the jury^ whe* 
thcr they ^^’^ould find for the king or the defendant, as to 
thofc ifllics. But then they put them in mind, if a verdi<ft 
on thefe three iifues ftiould be found for the defendant, 
yet judgment of oujler muft bd given againft the defendant, 
according to the cafe of the king againft Pindar^ in an in-* 
formation in nature of a quo warranto-, for exercifing the 
offices of mayor ot Penryn : he pleaded the conftitution of 
the corporation, and that he was elected and fworn mayor, 
yr. and ifllie being taken in the replication, both as to his 
being elected and as to his fwcaring, upon the trial jthe jury 
found he was elected; but then they found upon the other 
iflue, that he was not fworn \ and thereupon judgment of 
oujicr was given againft him in this ctxxrt-, Eajierttrm X724, 
and on a writ of error brought on that judgment in the 
hoiife of lords, that judgment was affirmed March 22, 

1725* Upon confideration whereof the counfel for thc^ 
defendant ngreed, that by their confent the jury fliould find 
all the iflucs againft the defendant : and fo they did. Note, 

Mr. juftice Prohyn had not took his place in court, when 
this trial came on. 

William Gordon, clerk, verf. Robert Lowther, 

E(q ; late governor of Barb'adoes. 

A t a committee of the council at the Cockpit, Dcccmb. appeal fmaj 
14, 1726, for hearing plantation caufes, the defend- the (,Unt.itions 
ant Lswthcr's petition for a difmilHon of the plaintiff’s writ <liaiil>edifmiflrtd 
of error came on, upon this cafe. Mr. Gordon brought an 
adion for a libel againft Mr. Lowther in Auguji in to the appellant 

the court of common pleas in Barbadoet, to which Mr, ot >''S‘"gei>t, 
Lowther put in a fpecial j unification, and ap^a demurrer turefthe^jro* 
judgntent was given in that court for the pendant Mr. ce«hng/to^' 
Lowther, in September 1724" Upon which judgment Mr. tranfmiited and 
Gordon brought a writ returnable before the governor in the faufiTwitlihi a*** 
court of errors, and the i2thof June 1725 the judgment yclJr^ttcr the* 
was affirmed, and Mr. Gordon moved for ar> appeal, which aHowance of the 
was then granted, and received and filed ; fince which time 
Mr. Gordon never proceedai upon his appeal, nor procured 
the proceedings to be tranfmitted, but Mr. Lowther pro- 
cured them all to be tranfmitted at his own expence, and 
applied to his majefty by petition, to difmifs the appeal. 

Which beiog referred to the committee, they being ac- 
quainted that the ntle was, that the paj:ty appealing muft 
procure the proceedings to be tranfinitted, and proceed, 
within a year after the appeal allowed in the plantations ; 
and upon producing two precedents, wherein fuch difmiffion 
had'been ordered, without giving notice to the appellee ; 
the lords and others of the committee agreed to report to 
his majefty their opinion, that the appeS of Mr. 'Gordon 

ought 
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ought to be difmifled with 5/. cofts f following the precc-* 
dents produded as to the cofts) without any notice given to 
Mr. Gordtinf OT* z,py agent of hi^. Note, among other 
lords, the lord pn>y feal, lord Trevor^ and chief juftice 
Rayinondy the mafter of the rolls, and the lord Chief juftice 
Eyrt^ wcrOiprcfent, and agreed to the order. 

Magpons and Premance verf. Dilmarefque, et e 

xontra. 

ike^mber 14 , 1726 . 

A t the fame committee of council there came on the 
peUtion ol Magems and P^anee, owners of the 
cannot tranfmit Ihip V Efprtty and a petition of Mr- Dumarefquey officer ot 
a caufe to the the cuftoms in yerfeyy and a letter from the greffiet of J^rfey 
without riving^ clcrks of the privy council ; all which, by order of 

iiny judgment his majefty in council, were referred to this committee, 
in it. And they arofe upon this cafe. Mr. Dumarefque made a 

feizure of the fllip and goods, as forfeited, for having im- 
ported into Jerfey Eaji India goods, contrary to the aft of 
parliament; and thereupon commenced a fuic in the royal 
court there, for .a condemnation of the ftiip. Magoons and 
Premaneiy owners of the fllip and goods, infifted there, 
that the fhip was drove in by ftrefs of weather. The court 
looking on it as a Cafe of difficulty, without making any 
determination, ordered their greffier to fend a fetter to the 
Clerk of the council, taking notice of the difficulty, and 
defiring his majefty would determine the matter here; 

. which he did write, and tranfmitted all the proceedings 
hither. Upon which Magoons and Premance petitioned for 
an Order fo^ibe delivery of the fllip and goods ; and Mr. Du* 
marefque pe^iohed for an order, for the royal court of yer- 
fey to proceed, and determine the feizure. And the lords 
and others of the Committee being all of opinion that the 
court of Jerfey Coiild^^ot tranfmit the ^aufe to his majefty 
for difficulty, but ought to have determined the right of 
the feizure one way or bther^ agreed to report their opini- 
ons to his majefty, that an ordei^ould be made ^y his ma- 
jefty in council, taking notice that the tranfmiffion was 
irregular, and commanding the rdyal court of y^rfiy tes 
proceed to give judgments 
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Dyke and others verj. Biakftoni. 

RROR on a judgment in die commo^pleM yi an 
indebitatus ajfumpfit by nil dicity and a writ of inquiry be taken to a 
executed, and final judgment given for the defendant iS/fifi- judgment bc- 
who was pliintiff in the common pleas, Mr. Parker wbShcr 
for the plaintiff took exception.. The record is, that the ^be defendant 
defendants below, veniunt et nil dicunt in barraniy &c. but it appeared in per* 
is not faid, they appeared by attorney, as it ou^t to faej 
and the law is fo as to that, that the omiffion of the 
Chriflian name of^e attorney is error. 1 RelL Rep. 336. 

HewJon*% cafe ; nor is it faid, the defendants appeared in pro- 
priis perfonis. Sed non allocatur ; for when it is faid, Veniunty 
that imports in proper perfon, if it is not faid it was by 
attorney. The fecond error afligned was> that the writ of A writ may be 
inquiry was returnable quindena Pafehaey and the inquifition on the 

was returned to be taken the a5th of Aprtly which was 
quindena Pajehacy and therefore ill; becaufe the law making i Wilf. 372. 
no fradions of the day, the inquifition could not be took 
on the day of the return of the writ. Sed non allocatur ; 
for the court will take it, that the inquifition was took on 
that day before the writ was returned, which* is well enough, 
for it may be executed on that day% and might have been 
executed before the writ was returned, otherwife the inqui- 
fition could not have been returned. Judgment was 
affirmed November 12, 1726, 
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Walter White verf. William Clever. 

Intr. Trin. tz 

S. C. Fort. 33 I Barnard B. R. 4. R- 

I N debt on a bond dated 27th of Juney lO Geo. of the 

penalty of 100/. the defendant prayer oyer of the bond, perlbrmance^ofa 
and the condition ; which condition, reciting that the de- condition is a 
fcndant and plaintiff were lately chofe colleftors for the ’ 

overfeers of the poor of St. Andrew tiolhorn for the year 
tnfuing,. according to the cuftom of the parifh, and that ance. r. acc. 
the faid Walter White could not conveniently attend and *J3- Com. 
ferve I'.e faid office by reafon of bufinefs, was, that if the 
faid William Clever fliould collect all fuch monies as. fliould ^Rcb. 612,6x9] 
be to be colledled by virtue of the faid office, and fliould ^ vide ante 
carefully execute the faid office finely, without trouble to s^JfstrTlT 
or afliftance from the faid Walter Whitey and do other things 7 vin. 548,* 

• 

upon a bond conditioned to execute an oiBce fmgly, without the plaintiff's aid, if the defendant 
pleads that he did execute it flngly, he cannot rejoin that the piaintlfT for a time prevented him 
tom cajpeutin^ it fingly. 

mentioned 
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WHiTe mentioned in the condition, not mdteriiU to the. prefont cafe 
CiEVEa mentioned^ the obligation was to be void, elfe to 

be in full force. Then the defendant pleaded, that he did 
diligently exercife th^ faid office fingly, without trouble to 
or affiftance from the faid Walter White^ and then pleads 
* perfdtmance of the reft of the condition. The plaintiff 
replies^ that the defendant non execuius fuh di^im ojddum 
ftn^ulus^ Anglice fingly> fine auxillo de di^o Walt era l^ltcj 
prout praediUm WiUielmusfuperiusphacitandoallegavit^ ct hoc 
petit quod inquiratur per patriam. The defendant rejoins, 
protefiando that the plaintiff kept the defendant’s books Qut 
of hi^ 'cuftody without confent from the 22d of April 
1 725, to the 24tb of June next followitM^^ lihros illos fimper 
abinde detinuit^ cufiodivity et illos eidem n^ielmo deliberare de - 
negavity per quoa the defendant after the detaining of thofe 
books out of his cuftody, the money, fingly could not 
collect ; for plea faith, quod verum ejl that the plaintiff in 
propria perjona fua exercuit ofiicium praedidum a praedUio 22 
die Aprilis anno fupradido j^ue praedidum 24 diem Jnniiyfed 
quod praedidus the plaintiff voluntarie fufeepit et officium prae^ 
d‘:du7n a teto tempore praedido exercuit fine requijitione vel afi 
finfu praedidi the defendant, qui per totum tempus praediduin 
femper paratus fuit et obtulit phlmuS apvd Londinumprae^ 

didum in parochia etwarda praedidis didum officium ad excr- 
cendum fingulusy Anglice fingly, fine auxilio praedidi the 
plaintiff; et hoc idem the defendant paratus efi verificare^i^c. 
The plaintiff demurred fpecially, and {hewed for caufc that 
the rejoinder was a departure from the bar; the defendant 
joined in demurjer. And after hearing what Mr. ferjeant 
Girdler could fay in behalf of the defendant, the court was 
clear of opinion, that the rejoinder was naught : for if the 
fail there difclofed amounted to fhew, that the defendant 
had executed the office fingly, the defendant ought to have 
joined iffue with the plaintiff upon the iflue offered by him 
in his replication, and given this matter in evidence : but 
if the faft fet out in the rejoinder was only an excufe for the 
defendant’s not having exercifed the office, as the court 
took it to be ; then it was a departure from the bar ; and 
the defendant ought not to have pleaded, that he did execute 
the office fingly, and rejoin this matter ; but ought to have 
pleaded this matter at firft. Judgment for the plaintiff, 
November 3, 1726, - ' 


Intr. Trin. 12 
Geo. B> R. Rot* 
91. 


Robert Spark verf. Thomas Jobber. 


^^^ether an gn indebitatus ajfumpfit for lOoL pro diverfis bonis me ret-* 
ftampfiTlor ' X merchandizes et rebus by the plaintiff at the requclb 
divers goods of thc;^ defendant fold to the defendant, ^C4 and a quantum 

merchandizes 

and things is not too uncerts^n. 


meruit 
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j<iid in the fame maimer, the defendant demurred td the Spare* 

declaration, and the plaintiff joined in . demurren The loiiiK** 

caiife coming on in the paper the 9th of NdnJembir^ no UdUn- 
fel appeared for the defendant. Whereupon the tounfel for 
the plaintiff prayed judgment^ alledging it yvas only 'a demur- 
rer for delay; But the court objeiied, that the word irebus 
was %yery uncertain word, for it might be for rent, or mo^i 
ney due on a bond,* for which an indebitatus affumpjii 
would not lie. But the counfcl for the ^plaintiff .informing 
the court, that the defendant declared he would not defend 
it, judgment was given for the plaintiff. Note, this wasi 
Only an interloeutory judgment on the demUrren 

Lancafter verf. Fielder. 

I N ati a<?tion Isrought by the plairititf L. againft thd de- tIio’ » piaihtif 
fendant, the defendant put in bail, and afterwards was bikes out an 
fijrrendred in difeharge of his bail, and committed to the 
Marjhalfea\ the plaintiff proceeded in the adlion, and got 
judgment, and fued execution thereon by elegiij upon which therein, yet if 
the fheriff took an inqui&tion, and levied fome of the goods 
of the defendant in part of the debt, but returned, the de- Iwd nV^" 
fendant had no lands. Mr. ferjeant IVhiiakcr moved, that lancts, and thd 
the defendant has cliofe an eltgii^ he can have* no other exe- ^ 

cution, becaiife he has made elc<i1ion, to take the chgii ac- todTfcTarg/^the*^ 
cording to the ttatuie of JVefiminJier 2. 13 AV/. i.y/. i. r. whok dti::, the 

j8. 2 Injh 395. fays, after fuing out an the 

plaintiff upon .1 judgment in debt cannot hav^'a km ^ 

Upon which the court made a rule, for die plaintiff to focw rciln'tc.nt for 
caufe, And at another day the judges v/ere all of opi- therd'^flue 

nion, that it being returned, that the defendant had j,q 
lands, the elegit was to be confidered only as a f,cri fatlasy 
though goods were levied ; and that if the defendant had 
been at large, the plaintiff might have had a capias ad fatls^ 
faciendum. So is Hobart*^ opinion Hob, 58. Fojics^, v. 

Jackfin, 1 Lev, 92. Glafcock v. Morgan, But if any 
land had been extended on the elegity the plaintiff had bccnl 
bound down to that execution; 'I hc former rule was dif- 
charged November 25, 




Sou n* 



1452 Mich. Term 13 Georgii regis. 

The King verf. Fawle- . 

November 23, 1726. 

An indiamcnt niovcd for a certiorari^ to remove an 

foiaielony JLVx indi£tmcnt found againft the defendant, fora felony 
Oiallbt* removed ftealing fome hay, from the quarter-fefTions of the peace 
ikTnrnons^'if' corporation of jOhippln^ton Norton^ 

there isreafon Upon affidavits that the defendant cojild not have a fair trial 
to apprehend the And he cited a cafc betwecfi the King and Powell^ 

no" havra^to ^ certiorari was granted, to remove an indlftment 

tiial th.rc. from the quartcr-feffions of the g^cace for Suhp^ for the like 
reafon. And a rule was made, for the profccuLor to fliew 
•aufcj which was afterwards made abfolutc. 

Parry verj. Berry. 

November 13, 1726- 
S. C. Str. 717. 

Proceeclln?:", a- 1 \ /T R. 7heed moved to flay proceedings upon a feire facias 
an !vhf n nnu'^ iVil agaiiifl the bail, bccaufc the defendant in rheorigi- 
not bt ih>ui on nal iidlon died after judgment recovered againft him, and 
account ot the after a capias ad Jaf is facienJu77i thereupon fued out and ic- 
^^nnei n^Triie before the return of the fecond feire facias againik 

CtsnTvf dtthe the bail, till which time the bail had time by the courfc of 
return of the the court to furreiidcr the principal, and was prevented do- 
iiig it by the add of God, viz. his death. And a lule was 
TR. acc. Str. sii. caufc. But afterwards upon Mr. Parlri 's 

Semb.aWiif. fhcwiiig caufe, the rule was difeharged, bccaufe it was the 
67. vide Burr, bajps omiflion, that tliey did not KirreiKlcr him, he livino* 

Aih Til ... r r \ • I/'/-* 1 A 

till after the return or the capias ad jatisfacicndum. And a 
motion made in behalf of the bail, 'Mich. i Qeo. 2. B. R. 
between Gl’jnn and TaUs.^ Str. 511. in the like cafe, was 
for the fame reafon denied. 

Barber and Philpot w//,’ Wharton. 

S. C. but differently reported I Barnard. B. R. 2, 

A Rule was made laft term, to fliew caufe why prohibi- 
tion Ihould not be granted to the court of admiralty, 
to flay a fuit by the defendant as mafter of the (hip ViHory 
for his wages, upon a fuggeflion that the contradl was made 
Mntraa^becaufc accorping to the cafe of Clay v. Snellgrave^ 

the conu^ Trin. 12 IVill. 3. B. R. 1700. [See before 576.] fliortly rc- 
dftes not appear ported in Salk. 33. whcie it was held, a mafter of a Ihip 
mdTwitWn the admiralty for his wages, where the 

jurifdi€iion of 

the admiralty, if It dated to have been made irfia Jlumn fcf rejluxum marisy infra junJdiChinm ai* 
tniralnatii. 

contraft 


ill. 


A prohibition 
fhall not be 
grantt-d alter 
fentence to a 
fuit in the ad- 
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c ")ntr;i.6i was maJe upon land, though mariners were per- BAtiBEu 
rnitted fo to do, by induloence rather than bf ftrieT* right. 

And A^r. Reeve for the defendant fliewed for caufe why the 
rule for the prohibiuon fliould not be made abfolutej that 
the application to this court was too late, for it was aftyr 
fentencci and then it was infiftcd upon, no prohibition acc. 3 
iluiiUl jjo, unleis it appeared upon the face of the llbel /^"- 5 
that the admiralty h«d no jurifdiction, which it did not in 
tills cafe*. lJp(;n which the caufe was put off thjs term ; Proljihition. D,' 
and now the 27ih of October Mr. Fa^^ikerley for the prohi- 
billon irilillcd, that though it v/as after fentence, yet if it^’’ 
did not appear upon the face of the libel, that the admiral- 
ty had a jurifdiii.!on, a prohibition ought to go. It cannot 
he within thcii jm iHiidion, unlefs the contrao* was laid to 
he fuper alfum inarc*^ which is not done in this cafe, for it is 
only laid to be infra Jliixum et rcHuxum maris^ infra jurijdic-^ 
lionem curiae uflmiralitatis. In Hob. 212. it is held, that it 
not enough to give the admiralty jurifdidlion, that a fail 
was done infrajurifdik'fionem therefore the laying 

the contract to be made iif’a juriflirJioncm admiralitatis is 
jiot fulficient : then laying it to be infra fluxmn ct refiuxum 
?naris is not enough, bccaufe at low- water that within the 
jurifdidlon of the common law. And it cannot be made 
good by intendment, for in i rent. 308. the* taking not 
being exprcfsly laid to be fuper ahum warc^ though the book 
lays, there was much to imply it j yet the court held it not 
fuiheient, for tjie alleging it veas abfolutcly ncccflhrv. Srd 
non allocatur \ for the court was of opinion, that the coa- 
rnfet being laid, to be made i)frajlu.\um etrefuxuin fuarisy it 
might be upon the high (ea ; and was fo ; if the v/atei* was 
at high-water niark , as it might be on land, if the water 
was at low-water mark; for in that cafe there is divifum 
imperium between flic common law and admirally jurildic- 
lion, according as the water was higli or low. Thtru, when 
it Is {dxAtoW if f ra jurijdicTionrm admiraliiritisf\t is fidhcicnt; 
and amounts to the fame, as if it had been iiiiil to be fuper 
aliuni inarc. Jlut if it had appeared upon the libel, that the 
t?f)ntra£t was made upon the land, the adding infra jurfaic^ 
iioucm admiralitatis.^ or infra jurifdictionem rnaritimam^ could 
not have been enough, to intitle the admiralty to ajurif. 
diction. And therefore the rule for the prohibition was dife 
charged. See I PML Abr. 532. pL 12. where it is held 
to be fuiEcient, to allege that the contraiif was made hfra 
jurifdhiione?n ad/niralitatis^ without faying it was made fuper 
almn mare \ for if it was not made on the high fca, it ought; 
to be fuggefted on the other fide, to have a prohibitioiu 
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The King verj. Benoief. 

S* Q. {a) % Self. Caf. 56. pL SS. 

Afethwinbw Tl ^R. Vtmey moved) quafh an order made at tbff 
i^ntainhls ** XVJl quaitcr-felBons at Hereforiiy whereby the father in 
children in law. law was ordered to maintain his daughter in law i becaufe 
vide Bum. Pw. jje ,^35 not by law obliged to maintain her. And be cited 
5 rfereatl<ms* * the V. Str, 190, Sett, and Rem. qi- pL ' 12 "^ 

upon the words Fort JOJ. Trin. 5 Geo. an order made by the juftices upon 
fetherandm^ a fon inlaw, to maintain his mother in law, was quafhed. 
thel^aS^nX And a rule was made to Ihew caufe, why it fliould not be 
notherv-^nd quaflied ; which rule was made abfolute, no perfon ihewing 
children. caufe to the eontrani, HU, 13 Geo. B. R. 'January 31, 

law his parent ^ 
inlaw. 

(<z] According to the report in 2 Se/T. Caf* fevtral exceptions were taken to tlic orderi and npoii 
iksx report it does not appear on which ofthem the order was quaihed. 
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William Gregfon verf. John Heather. 

S. C. Str. 7^7. Fort. 366. 

T he plaintifF brought an aftion of dpbt upon a bail- Inanaftlono® 
bond for .30/. osaffigneeof mUi.„ KiM, 
late ihcrirr of the county of Surrey^ and laid it in Lon- f,gnce, the 
don^ and fet out, that the defendant 7th January 1724. at airtgnmcnt may 
Streatham in Surrey^ was arrefted by the faid ftierin upon ^cen^madToiit^^ 
an attachment of privilege at the fuit of the plaintifF, Effr. of the county in 
and that the Iheriff took bail for his appearance, and the which the arrcft 
defendant then and there became bound to the fheriff in this was make and 
bond, &c, with condition, that he (hould appear, iSc. but R.\cc!'Korcro^ 
he did not appear, (jfc, whereby the bond became forfeit- v. Matthews, 
cd; and that the faid J^tlUatu NichoUs afterwards, viz, 22d Tr. 13 
December at London^ viz. in the parifti of St. Mary le 

Bow in the ward of Cheape^ at the requeft of the plaintifF 
affigned to the plaintiff the faid bond, according to the 
ftatute, Wc. The defendant demurred generally, and the 
plaintiff joined in demurrer. And the exception Mr, Fa- venue* may lx: 
zakerley took to the declaration In behalf of the defendant 
was, that the llieriff could arreft only within his county, a^^gnmenfis ^ 
and take the bail-bond only there, which was in Surrey 5 flatcdtohave 
and therefore the affignment being tranfitory matter, and been made. 
not local, ought to have been laid at Streatham in Surray^ ^atthewT^Xr^ 
where the bond was taken, and not in London. But the ,30. vide Sayl 
court was unanimous of opinion, the plaintiff might lay the 54* a T. R, 
affignment in London j if he pleafed. And therefore gave 
judgment for the plaintiff, January 27, 1726* 
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intr. Mich. 13 David Chefman and Elizabctli hiS wife vcrj. 

Cco. !i. R Rot, * 1% ivr • 1 ^ 

Margery Nam by. 


intr. EafUr 
term \ i Geo. 

C, B. Rot. 396, 


■S. C, with the arguments of thccounfel more at large Str. 739. 


' ROR upon a judgment given in debt itgainft the 


If the confidera^ ' 

JCj plaintiffs in error upon bond for the defendant in er- 
cKu^t/to'be tor arid plaintiff below, wherein Naihhy the plaintiff below 
that tiic obiigvi’c declared upon a bond entred into by Elizabeth the udfe of 
niouidtala liie plaintiff in error, dutn foLh by the name of Elizahnh 
Vtcars^ dated the 5th of Odober ^ to the fai J Nainhy 
condition I ecites in lOoA Thd defendants in the common picas, Ch(jfnan 


that lit* had 
confenud ft) to 
do, the obligor 
Cannot in 


h(;nd that tilt* 
ohl gre wai, not 
comjii.-'llahlt to 
take him. 


and his wife, prayed oyer of the bond, and of the coiidirion, 
which was thus : Whereas the above turned Margery bNain-' 
1 % at the fpecial requeft of the abovchound Elizabeth ^icars^ 
nvoiciana oMiic jg j;o take htT the faid Elizabeth Vicars for her hired fcrvaiu, 
to attend in her fliop, and to infpe6l her cuftomers there, 
and to (hevv her goods^ and further to ftand by and ailiit 
her the fold Margery in her laid trade and buiinefs of a 
Ilnen-drapei*, whereby it is prcfuineJ tlie faid Elizabeth^ 
if flic continues any length of time in the faij lervice 
of the faid Aiurgny^t may become a perfect; and kiiow- 
l^arilculnrly ahtr perfon iji the (aid trade; and whereas the faid AL 
hehnvriken N, confeius^to hire and take her the faid F, upon 
him, and kq't b) confideration only upon the exprefs promife and 
priced agreement of the (aid Eliz. that iliefliall not nor will at any 

time after Ihc (hall have left the fervice of the fiid Margery 
fet up or exercife the laid trade of a linen-drdper, cither by 
hcrfclf or any other perfon in trull for her diredtly or indi- 
redlly, in any Ihop, room or place, within the (pare of 
Acontr.ii'^to half a mile of the now dwclling-houfe of the (aid M* N, in 
rcdnunanuin Driiry-Ianct or in any other houfe tlmt Ihc the faid A 1 , A', 
cifing*^rtrade^ " her exccutors or adminillratois, fljall think proper to remove 
anywhere, i: to, in Older to carry on the faid trade of a linen-draper, nor 
K'ld.D.aec^nfg. ////o:.. within the fame fpace of half a mile, 

diicfl indirccily be concerned in or affill or iullrudt 
. o Mod. zy. Sq, aj:y other perfon in the managing and farrying on the faid 
130. Fort. Z96. xvAilcj under colour or pretence of being a feivanl to iuch 
pi.ifon, or under any other colour or pretence whatfuever; 
which faid promife and agreement, joined with the good 
chara6ler and ‘opinion fhe the faid M. Ef, hath of tlic into- 
griiy and honcftlj of her the faid EHz, is the foie c<)nridcra- 
lion that hath obliged the faid M, N. to take the faid Eliz. 
into her fervice for 3 years : now the condition of the above 
gation is fuch,thatif the faid Eliz» Vicars (hall af t contra- 
lo Mod. 27, 85, ly to and in breach of the above recited promife and agrec- 

130. Fort, 296. 

D. acc. arg. ante T13’. fed vide 3 Lev. 241. fee ajfo i Bro. C. C. 419. If the condition of a bond 
is that a ujan fbadnot do either ot twothh gs, tho' it is void by the comtnon law as it 

may bt good as to tht other. S. C. Fort. 297, Acc. Str. 1 1 iS. vide Co. Litt, zo6. b. 1 ^tli £d. n. i . 


A contnft to 
rcArain him 
from cxctcifmg 
it in a particular 
place, good. 
S.C. Fort. 297 


ment. 
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merit, according to the true intent and meaning thereof, 
or of any part thereof, that then and in fiich cafe the faid 
Eliz* Vicars^ her executors and adminiftrators, lhall there- 
upon pay or caufe to be paid to the faid N, her execu- 
tors, adminiftrators and aiTigns, the fum of lOO/. the faid 
ioo/. being the confideration money the faid M might 
rCafoi]g^l)ly expedt with an apprentice to the iaid trade ; that 
then this obligatiomto be void, otherwif# to remain in full 
force. After of which faid bond and condition the 
defendants pleaded in bar, that the faid JFZ/z. from the 
making of the faid bond did continue and remain in the 
fervice afbrcfaid until the 28th day of X724. and then 
left that fervice, and that the laid Margery continued to 
inhabit and refide and exercife her faid trade in her faid 
manfion-houfe in the faid ftreet vocato Drury 4 ane from the 
time of making the faid bond till the time of fuing out her 
original writ ; and that the faid EHz. within half a mile of 
the faid nvanfion-hoiife of the faid Margery at any time after 
the departure of the faid EUz, out of the fervice of the faid 
Margery direflly or indircdtly was not concerned in or had 
inllruSfcd or aflifted any other perfon in managing or cxer- 
cifing the faid trade, under colour or pretence of being 
fervant to fuch perfon, or under any other colour or pre- 
tence whatfoever ; and the defendants further plead, that 
the faid Eliz. at any time after the departure of the faid- 
Eliz. out of the faid fervice of the faid Margery did not ufc 
or exercife the fiid trade either by herfelf or by any other 
perfon in truft for her diredily or indiredtly in any fliop, 
room or place within half a mile from the faid manfion- 
houfe of the faid M, N, The plaintiff* below replied, 

that the faid EHz. from the time of making the faid bond 
did continue and remain in the faid fervice, and out of the 
faid fervice did depart, as the defendants aboye alleged; 
and that the faid Margery continued to inhabit, refide and 
exercife her trade, as the defendants above alleged; but; 
the faid Margery further faid, that the faid Eliz, within the 
fpace of half a mile from the faid manfion-houfe of the 
faid Margery above-mentioned, and within nine months 
next after the departure of the faid EUz^ out of the faid fer- 
vice, did affift and inftruA a certain perfon, viz. the faid 
David Cbcfman inadvijando et exercendo mijierium praedUlum 
in the condition xibove-mentioncd, contrary to the tenor of 
the faid condition, viz. in the faid ftreet called Drury 4 ane^ 
et hoc petit qt^od inquiratur per patriam ; upon which 
iflue was joined. And upon a trial at ntfiprius in Middle^ 
fexy before lord chief juftice King^ a verdift was found for 
the plaintiff, and judgment given for her by the court of 
common pleas. Upon which judgment this writ of error 
was brought. 
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Mr. Strange for the plaintiffs in error agreed, that a bond 
Najnsy g^ven for a valuable confideration, to reftrain the e?cercif<? 
^ ’ of a trade in a particular place, would be good ; ^id there- 
fore he faid he vvould. not difpute the rcfolutions in the cafes 
of Mitchell Reynmsy r P. JFms. i8l. 10 Mod, 27. 85* 
130* Fort, 296. adjudged ////. ii Jnn. B, R, and of 
JSowers and Wrench^ adjudged the fame term, Butheinr 
fitted, here did not appear in the condition of this boml to 
* be any confidcration i becaule it does not appear by the 
concition, that Af. K, was compejiable to take p. F, into 
|ier feryice, Margery taking Eliz, Ficars is the 

meritorious confiderarion of the bond ; but that was execu- 
tory, at the time when the bend was made ; and therefore 
if there was no poorer in E, V, to compel M, N, to take 
her, .as there? does not any appear, that caiuiot be called a 
confideration, fince At N- might refufe it ; and for this he 
cited Teh, 49. Allan v. Randall^ that where the condition 
was executory, the plaintitt' to entitle himfelf to an action 
upon the promife againft the defendant, ought to fhew, 
he had performed, or was undqr legal obligation to perform 
it Apd although by the plea the defendants plead, that 
the faid Eliz, from the making of the faid bond, which was 
Ihe 5th of OSlober 1722. did continue in the faid fcrvice till 
the 28i:h of April 1724. and then left that fervice ; yet the 
court ought not to regard that allegation, but the judg- 
ment of the court, whether the Dond was good, ought to 
be founded upon what appears in the bond itfelf. Sed non 
allocatur. For per, curiam^ it appears plainly, tKat Margery 
Nainb'j had agreed to take E. F, into her fervice \ for in the 
condition of the bond it is faid, M, N* is to take E. F. 

* into her fervice, £sfr, which imports an agreement by 
M. jV, fu to do j and it is further faid in the condition, 
M. AC confents to take the faid E» F. and in another place 
it is rccitei in the condition, that the faid E* P-’s promife 
and agreement, is the foie confideration that hath 

obliged iJf. AC to take the faid E. F, into her fervice, 
all which exprellions import an agreement between M. A\ 
and £• F. that M, 1 ^. fhpuld t^ke E* F. into her fervice, 
in confideration that E. F. had agreed not to trade, £sfr. 
And this being in the condition of the bond fealed by the 
faid E. F. appears to have been fo under her hand. Be- 
Tides, the plea confettes M* AT* Jid take her into her fer- 
vicc, and that V. departed frpm it j ^nd therefore all the 
court held the bond, notwithftanding this obj^dlion, was ^ 
good bond. And if M- AC had refufed to take £. V, into 
her fervice, fift'. E. F. ought to have pleaded it ; inftcad of 
which the defendants have mewed by their pica, that E. k. 
was admitted into M. A^s fervice, Then Mr. Strange 

infifted further, this bond was void, becaufe the reftraint 
pf trade was not confined to a particular place, but was itx 
general becaufc the ponditioi^ not only that E. F‘^ 
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(hould nbt.cxercife the trade, tffr. within half a mile of Chesmam 
the then dwelling houfe of M. if. in Druty-^lanci but it is 
^Ifo of any other houfe that M. N. her executors or ad- ainsv 
miniftrators, (hall think fit to remove to, to carry on the 
faid trade ; which may be extended all England over ; for 
if E. E. fets up in the remoteft part of the kingdom, if 
M.Jy. 'her executors or adminiftrators, removes within 
half^" mile of thait place, E- K muft not exercife her tradcj 
there;'* and fo toties quoties : fo that by that means the 
bond will be a general reftraint every where: whereas theft 
fort of bonds are not good, unlefs the exercife of the trade 
is only reftrained in a particular place. But to this ferjeant 
Whitaker anfwcred for the defendant in error, that if a bond 
is given, with condition to do feveral things, and fome arc 
agreeable to law, and fome againft the common law ; the 
bond fhall be good as to the doing the things agreeable to 
law, and only void as to thofe that are againA the law. But 
if abend is given, with condition^ to do a thing againft an 
aft of parliament, and alfo to pay a juft debt; the whole 
bond will be void ; bccaufe the letter of the ftatute makes it 
void, and is a ftrift law. So is Hob. 14 Norton v. SimSf 
J4 H. 8. 15. 3 Co. 88. I Ventr. 237. Now the breach 
}S affigned upon part of the condition, which is good 
in hw ; and therefore if the other part,* to whieft Mr^ 

Strange takes the exception, fhould be againft law, yet 
that will not hinder the plaintiff’s recovery upon this part 
of the condition, which is legal. And of that opinion was 
the whole court. And judgment was affirmed, Friday^ Fe-f 
bruary 1726. After this, error w^s brought in parliar 
ment, and February 22, 1727- by the unanimous opinion 
pf all the then twelve judges judgment was affirmed with * 

^ol, colls. 3 Bro. Pari. Caf. 349. 

Gabriel Johnfon verf. James Laferre. b r andTrS" 

s. C. Str. 745; 12G. C.B. 

E rror upon a judgment in a feire facias fued in the 

common pleas by Lajerre upon a recognizance for bound by their 
440/. entred into by Johnfon to Lajerrcy in which judgment recoj^nlzance, 
was given for Laferre. johnfon the defendant in the com- the plaintiff 
mon pleas prayed there oyer or the recognizance, and the to put 
condition, which condition recited, that nugh Howard and in bail. 
Thomaftne his wife, executors of John Lang/lon^ efq. had 
fued a writ of error returpable in the king’s bench, upon a 
judgment recovered in the common pleas by Laferre againft 
Howard and his wife ; if therefore the faid Howard and his 
wife profecuted the writ of error with effeft, and paid 
the fum recovered, and alfo the damages and cofts that 
(hould be awarded if the judgment fhould be affirmed, feV. 
f|iat then, after which oyer had, the faid Johnfon pleaded 
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in bar of the Jclre facias the aft of 16 fs? 17 Car. 2^ c. 8. t* 
prevejit arrefts of judgment and fiiperfcding executionsu and 
the provifo therein, that that art fhould not extend to any 
v/rit of error to be brought by an executor, per quod the 
faid recognizance taken contrary to the fa id ftatutc vacua in 
lege exijUt* And upon demurrer judgment was for the 
plaintiff the common pleas. And Mr. StrangqSfy: 
the plaintiff In error infifted, that cxecumrs by the ao:' of 
Car, 2. were not obliged to enter into rerngnizahees upon 
writs of error brought by them upon judgments obtained 
ngainfl: them, and that this appearing to be fiich a recogni- 
zance, was void. But per toiam curtani^ if a man will vo- 
luntarily enter into fuch a recognizance, ’lis good at com- 
mon law. And j udgment was affirmed. Thu7 Jjaj Februarv 
the gth, 1726, 

Watts and his wife^tvyi Goodman. 

lill a plw which iipon boml dated the 30th of Decejnher 1707 for 

pinys ju'-ii^nunt 
of rlk dtvlata.’ 
lion and that the 


Intr, Tiin. 
i Cieo. T>. R 
Rot. 4 '07. 

In nn adion l-y 


r. 


00/. entred into by the defendant to Samuel Rutter hr- 
ot rlk dtvhta - luiiband of the plaintiff’s now wife, to whom flie w’^as 
fame nu> be aJmitfiftratrix ; the defendant prayed o^er of "the bond, 
<pi, avcd,'!.s u. (>c Vv^hich joeing entred in hnec verba,^ it wasp Noverint univerji 
. ‘ fer praefeutess that the defendant and Benjamin Fawkner were 

rloaml«r. - -- - - -- 


cosUidfieftas a 

.U acc ante* t>tkiiKi lu iiif laid Samuel Rutter in 100/. to be paid to the 

,120:;. vide f ed Samuel Rutter^ ad quafn quidem folutionem bene et fideliter 

<'om, 30;. fad end am olnigamus nos et utrumque nojlrum per fc pro toto et 

Millin'^ In haercdcs executorcs et adminijlratorcs nojhos-^ quo 
27 G. 3. If'do et auditOy the defendant petit judiciwn de narrationc prae^ 

ante 59^. dida^ becaufe fhe fays, that the faid Benjamin Fawkner Jigi I- 

Inanafhon ‘ lavit et ddiheravit the faid bond as his a£t and deed to the: 
Sdrucl'i'; Samuel Rutterj and became jointly bound with the dc- 
picad in bar taat fciiilant to tlic faid Samuel Rutter^ and is yet alive, vhz,. at 
fherf way U c, tindcj c. petit judlclum de narratione pracdidla ct quod 

I'o which the plaiiitiff demurred, 
Such matter cam the defendant joined in demurrer. Thjs caufe coming 
only hr pkadtd on in the paper the 26th of January \ it was objefted for 
in ahatement. defendant, that the bond was a joint bond, there being 
11^ no words in it, to make it fevcral ; and therefore the plain- 

vhirBurr. had brought their action wrong, in fuing the defendant 

a.6 1 4. — See alfo — 

Burr. 2^11, 

Bl. 947. 

If two enter 
into a liond and 
acknowledge 
thcinftlvcy to 
b" bound to the 
obligee in the 
penal ry, and ad 
iblutioncin ohll. 


alone. But Mr. Robinfonior the plaintiff argued, that the bond 
was joitit and feveral, and cited Dier 310. pL 8. where an 
(obligation was made by three, and the words weje, ohliga- 
THUS ' 35 et utrumque nojlrum per fe pro toto et and only 

two were fued, and they pleaded a fpccial non ejl faStumy 
after oyer of the condition of the bond ; but there was no 
oyer of the bond itfclf, and the iiTue was fo.und againft the 
dtfeildants ; and' it was movecLin arreft of judgment, 'b&t 

gam feet utruiii- 

que cojum per f.* pro toto et in folido, haeredes executorcs ct adnainlflratores fuos. Whether 
the bond can Ik confidtied as the feveraibond •{ cacti. Vide Com. OL ligation. F. G. 2d. edit, 
vol. 4, p, eST; 2S2. 


the 
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ihc jilSintiff h.'id judgment. 2 Biiljl. 70. Cro. Jac, 322. Watti 
Hmkinfon v. Sanrltliius, Twp bound ibemfelves, or any of 
thvm, their heirs, executors, or either of their heirs, 
this bond was held joint and fcvcral. And I Lutw* 697. 

Sayrr v. Chayter^ in debt on bond, - on oy£r it ajjpeared, 
that tlu: defendant ChayUr and two others were bound, ad 
qx^}ti quidan folutlonan hem et fideliter fa^iendam' Migo mcy 
haLynies^ cxccntc^'es et adminijiratores wm,and P<?tt;^//juftice 
was of opinion, the bond was joint and feyeral, by rea- 
fon of the words obligo nie^ bderedesy ise, meosy which is the 
fair.c as if it had been faid by the three obligors feverally ; 
and that the heirs were not obliged, before the words, ad 
quain quidem folutionejn : and certainly it was the intent of 
the paities, tiie heirs fhould be obliged: yet if by thofc 
words the bond is not feveral, the heirs arc not obliged. 

'I'hc lame intent may be col levied in this cafe. The caufe 
was ordered to Hand in the paper, to confider of the cafes. 

And the jindj^es all feemed ftrong in opinion, this could not 
be a feveral bond. But they gave judgment for the plain- 
tiff, becaufe this matter was pleaded in bar; whereas it is 
only a plea in abatement ; for a plea which begins with a 
p(tit judicium de narrationcy and concludes, quod narra^ 
iio cajjciury is a plea in bar in the king’s bench, and has 
been fo often adjudged. Judgment for the plaintiffs^ 

February 1762. 


The King verf, John Ward, Efq. 


^he Attorney General, ly order of tie houje cf lords, 
Jded the following information againft the defendant. 


Information poft. vol. 3 p. 35S. 


Trin. iz Cco. 
regis. 


Middkfex ^Y.rr\oxzx\A\xxx\y quod PhiUippus Torhe wVrr forging of 
i.VJi attornatus do 7 nini regis generalisy qui pro 
eodcjn domino rtge in hoc parU fequitury in propria perfonu fua might be^preju- 

dicedf was pu- 

niOiablc as a forgery at Common law. S. C. Str. 747, i Barnard B. R. 10. cent. 1 Hawk, 
c. 70. f. II. fed vide 4 Bl. Com. .47. And this too, tho’ no body was in faft prejudiced by it] 
S. C. Str. 747. I Barnard 13 . R. 10. R. acc. ante 757. Fogery is punifliablc, tho’ the thine 
forged is ntver publilhc-d. S.' C. Str. 747. 1 Barnard B. R. 10. R. acc. poll. 1 51 8. vide Crown 
Circuit AiriBant 274. 280. 419. 4121. 425* In a criminal inloimaticn a participle applying to 
the ptrfon of tlie ciftndti, in the famelentence with, and precedingthe charge, lhall be referred 
to the time when the oflence is itated to have been committed, jf it is rot cxprcfily referred to 
any particular tinie. S. C. Str. 747. 1 Barnard B. R. 10. vide Rex v. Wliiflcin B. R 15 June 
1737. Salk. 377. pi. 22. A criminal inforiimtion againft'aman for forging a receipt for goods 
he was chargeable to deliver, need not Rate bow he was hound to deliver them. S. C. Str. 747 
j EarnatdB. R 10. The word dolitim may fjgnify a ton w eight. S. C. i Barnard B R. jq 
1 he w^ord contrafecit forged. S. C. 1 Barmrd R R. 10. If a criminal information containg 
fevtral counts, fome of wliichorly are good, and the defendant is found guilty upon all, iude^ 
indent Iball he given againll him upon thofc v hich are good. S. C. i Barnard B. R. 10. D. acc 
Doiiel. 7CJ3. 1 lie deft ndant in a criminal information cannot objeil to the record becaufe it doei 

not Bate that pioclamation w'as made if ary body would inform ilte king's juAices, Sec, 

venit 
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hie in curia diSil domini regie coram ipfo rege apud W^monaf^ 
terium die MercurH pr oxime pqji ires feptimanas fan^laeTrini^ 
tatis ijio eodem terminoy et pro eodem dormno rege dat curiae hie 
intclligi ef ivforfnariy quod Johannes Ward dc Hackney in comi- 
tatu JHiddlefexiae artnigee^ exijlens onerabilis ad deliberandum 
trccenia ei quindecim doliay Anglic e tons, et quart. uniusdnlU 
aluminis valoris quinque tnille librarum pracnobili Edmundo 
de comitatu Buckingham et dc Norrmnby adHertim diem jam 
‘praeteritunty ipfe idem yobannes Ward nequiter machinans et 
intendens praediSlum ducem de praediSfo alumine decipere et 
defraudare^ etcum iniqua etfraudulenta idtentione ad evitnndum 
deliberatiqnem ejujdem aluminisy primo die Februarii anno regni 
domini Georg ii Dei gratia MagnaeBritanniae Franciae ei Hi- 
herniae regtSy fidei defenforisy isfc, undecimoy apud WeJlmonaJ- 
te^-ium in comitatu Miadlefexiae vi et armisy i^c. in dor Jo cu- 
jufdam certificationisinferiptisy manu cujufdam Ambrofti Newton 
Jignatacy falfo fabricavitet contra fecit etfabricari et contrafieri 
caufavit quodaam feripium in verbis et jiguris fequentibusy vi- 
dclicety 


Tons C, Mr. John Ward. I do hereby order 
660 : 5 you to charge the quantity of fix 
Schedule^ 325 : 5 hundred and fixty tons and one 
quarter of allum to my account, 
•975:10 part of the quantity here mentioned 
in this certificate, and out of the 
money arifinn; by the fale of the allum in your hand pay 
to Mr. W. yVavd and yourfclf ten pounds for. every ton 
according to agreement, and for your lb doing this fliall 
be your difeharge. Buckinghamy April 1706. 


in malum exemplum omnium aliorum in hujufmodi cafu delinquent 
tiuniy ad grave damnum praefati duciSy ac contra pacem Jikli 
doviini regis nunc coronam et dignitatem fuaSy &c, Et idem 
atiornafus domini regis generalis pro eodem domini rege ulterius 
dai curiae hie intelligi et infqrmariy quod praedidlus yohannes 
Ward exijlens onerabilis ad deliberandum t recent a et quindecim 
doliuy Anglue tons, et quarter'* unius dolii aluminis valoris 
quinque mi lie librarum praefato duct ad cerium diem jampraetet 
ritumy ipfe idem yohannes tVardy nequiter machinans et inten- 
dens praefatum ducem de praediSio alumine decipc^re ei defraudare 
cicum iniqua ct frauduknta intentione ad eviiandum delibeta- 
tionem ejnfdem aluminiSy pojieayjcilicet didio prime die Februarii 
anno regni dUii domini regis nunc undecimo fispradiStoy apud 
Wejlmonafterium in comiiatu Middlefexiacy vi et armisy &i\ 
quoddmn fcriptum falfo fabricatum et contrafaSium in dorfo cu- 
jufdam ceriificationts in ferifthy manu cujufdam Ambrofti New- 
ton (ignaiacy nequiter illicite et fraudulenter puhlicavit et 
puLlicari caufavity quod quidem feriptum falfo fabricatum 
et contrafaSium fequitur in his verbis ei figuris fequenti- 
busy videliccty [and then it is fet out again] di^o Johanne 

Ward 



Hilary Term 13 Georgii regis. 

yohanr^ TVardarltunc et ibidem bene fciente di£ium fcriptum, per 
ipfum 'Johannem Ward utpraefcrtur puhlicatum^^ faljurn et con^ 
trafaBum fuifje j ad grave damnum praefati ducis^ yV. To 
this information the defendant pleaded not guikjr, ,;and upon 
May 3, 1725, upon a trial at bar by a fpecial jury qf gen- 
tlemen of the county of Middlcfex^ the defendant was found 
guttty ; after which the defendant as it was faid> went be- 
yond fea, or at* leaft abfeonded, fo that proceedings were 
againft him for outlav/ry, but he furrend^red himfelf 
the laft day in laft term in court, which day the exigent was 
returnable, and was committed to the cuftody of the mar- 
flial, and Saturday the 4th of February he was brought by 
rule into court, to receive judgment. At which time Mr, 
Hungerford^ Mr. Ketelby^^ Mr. Bootle^ Mr. Filmer^ and Mr. 
Strange^ the defendant’s counfeK moved in arreft of judg- 
ment. Whofe arguments taking up that day, the counfel 
for the king, Mr. attorney-general Torke^ Mr. Lee one of 
his majefty’s counfel, Mr. Marjh^ Mr. Fazakerley^ and Mr. 
Ferney^ anfwered the objeftions of the defendant’s counfel 
upon Monday February 6 ; and upon the fiteffing inftances 
of the defendant’s counfel, they had time given them for 
their reply till next day. 

The firft objedlion that was made to the information by 
the counfel for the defendant was, that the offence laid was 
falfely making and forging a writjng upon the back of a cer- 
tificate in writing, figncd by one Amhrofe Newton^ and this 
was no forgery at common law, and that the inforniatiori 
being grounded upon the common law, and not upon thg 
5 E, r. 14. the information was not maintainable. 

They infifted that forgery at common law muft be of a 
record, or fomething of a public nature, as a privy leal, a 
licence from the barons of the exchequer to compound a 
debt, or a deed under feal, Britt. 16. Fleta^ c. 22. but that 
counterfeiting other writings, of a private nature between 
party and party is no forgery at common law. i Hawk. 
184. and therefore to fay A. has forged a writing, is not 
adtionablc. l Slder. i6. In the cafe of Cajfubllly y. Brit. 
So I Roll. ^.431. I Rol. Ab. 66. pL 8. Aier v. ForJ} : 
Thou haft made forged writings, and thou fhouldft have 
loft thy ears fpr it, held not adionable, bccaufe it is uncer- 
tain what writings, and they might be fuch, the forging of 
which might not deferve the lofs of ears. So Cro. Elizm 
1 66. H/A 32 Eliz. B. R. Venmr v. JVootton. You have 
forged your father’s hand, and thereby falfely have pro- 
cured your father’s tenants to pay their rents to you 
due to your fifter: adjudged not a£lionable, becaufe it is 
Hot ftiewn what things he forged for which he is by any 
Itw punlfliable, for it might be a letter, for which he is not; 
punilhable ; and for that a cafe between Brook and Doughty^ 
28 Eliz. was cited ; you have forged my lord of LeU^ef^ 
hand to fuch a letter, adjudged not actionable; and what 
Crf/ff is to in ?afe, 146* 

viz. 
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viz, that to fay, y. i 9 .,has forged his fother’s hand, ^tvh ere * 
by he procured thc«tenants to pay him the rent due to, his 
father, is not punifliable, as (fays that book) it was ad- 
judged 3 Eliz» becaufe it relates but to a private matter, 
for the foil by no law is punifliable for it. And this being 
before the ftatute of 5 E. it was urged was an authority in 
point, that fuch fort of; forgery as this was not punilhable 
at common law, viz. of an indorfement upon a certilicatc 
a thing merely of a private nature, and in efFec^t nothing 
more than a letter* And this they fay appeared by the 
Stat, of 33. H. 8. c, 1. which infli£ls punifliments on per- 
fons who get the money or goods of others into their hands 
under colour of a falfe token or counterfeit letter, for if 
fuch counterfeit letters had been at common law punifliablie 
as forgery, the making that ftatute was unneceflary and 
ufelefs. 

It was farther argued for the defendant, that a forgery is 
not punifliable, unlefs it is to the prejudice of fome perfon ; 
therefore where B. was obliged in a bond of 100/. for the 
honefty of his foiligapprentice to A. A. rafes out libris in the 
bond, and puts in marcias\ and adjudged this was not :i 
forgery punifliable, becaufc it was not a prejudice to any 
body but to A. the bond being avoided by A. and the futn 
made lefs, Noy 99. Black v. Allen. So Moor 6 ^^. pi Siyy. 
Salway v. Wale, (a) Antedating of a deed to defeat a mean 
afl'urarice. But antedating is no forgery, unlefs there is a 
me-ati intereft in a third perfon to be prejudiced^ thereby. 
Now in the prefent cafe it does not appear, that the duke of 
Buckinghamjhire was prejudiced by this, for it is not alleged, 
ill the information, that the 315 tons of allum was pre- 
‘ vented from being delivered thereby. If it had, they ad- 
iiiitted an aftion would have laidagainft the defendant for 
a deceit, or he might have been indicted for a cheat, but not 
for forgery at coniinoii law. 

On the other lidc it was argued by the counfel for the: 
king, that notwithftanding thefc obje£tions, the offence 
charged in this information was a forgery at common law, 
for which the defendant might have been indicted ; and that 
the information was maintainable againft the defendant for 
it. And of that opinion was the court unanimoufly. For 
the judges faid, that althougli fome of the forgeries at com- 
mon law mentioned in the Mirror^ c. 4 55 * 5. Britt. 16 
Fleta^ 1 . I. c. 22, which arc cited in 3 Inji. 169* were 
capital, and as the law then flood puniflied with death ; 
and others of them punifhed with lefler though infamous 
puiiifhcnents ; yet none of thefe books fay, that the forge- 
ries there particularly fpecified were the only forgeries 
punifliable by the common law. It is not to be difputcdn 
but that forging a deed was a forgery punifliable by the 
common law ; now forging a writing not fcaled may be 
equally mifehievous wUh torgirig a deed, and therefore as 
to the nature of the oiFence it falU under the fame reafon : 
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and ubi^adcm eji ratio eadem eji lex. A forgery of a deedj 
though 'the prejudice arifing therefrom may not be 40^, is 
puiii'fhable as a forgery at common law. But the forging 
of a goldfmith’s note, bills of exchjTnge, may be oi 
vaftly more mifchievous confequenCe; and therefore it is 
reafonable, the offender fhould lufFer the fame puniQimcnt 
at'leaft. It farther appears by the preamble of the flatutc 
5 iSt. r. 14. that forging of writings was punifhable at com- 
mon law; for tlTe ffatiite recites, that whereas the wicked* 
pernicious and dangerous practice of making, forging and 
publifhing falfe and untrue charters, evidences, deeds and 
writings, hath of late been more pra£tifed, £5V. which 
fceaieth to have grown chiefly by reafon that the pains and 
puniflimcnts limited for fuch great and notable offences by 
the laws and flatutes of this realm before this time have 
been, and yet are fo fmall, mild and eafy, Co that 

ffatute takes notice, that forging of writings was punifh- 
able by law before that ffatute, that is by the common law ; 
for it fays, by the laws and ftatutes of the realm. And they 
farther faid, that this was not a new point, and that they 
relied on the cafes which had been cited by the counfel for 
the king. ^ Adod. Rep, 137. i SalL 342. I'he defend- 
ant was indicted for forging or caufing to be forged a bill 
of lading ; and this was at common law, as appears in 5 
Ad^od, 137. d 'he king z;. Stocker^ the court hdd the indi£l- 
ment ill for incertainty, but not becaufe the offence was no 
forgery at conimon law, and not j)unifliaMe. i Sid, 278, 
The king so, Ferrers, I'he defendant wjis indicted and con- 
victed for ff)rging an acquittance, the record of which is 
mF'renuihie^s Intr, 129, where it appears to have been an 
indic^tment at common law, and the defendant was fined, 
and bound to his good behaviour, Raym, 8r. FarFs cafe. 
InJiftinent at common law, for forging a warrant of at- 
torney, and judgment of fine, and pillory, and imprifon- 
ment. 2 Sid, 71. Dudley*^ cafe, for forging the entry of 
a marriage in a regiffer. Rex v. Penrjy^ tfr. I/it?', II, 20, 
Car, 2. ‘B, R, Crowft Off, Roll, 2 i, indictment for forging 
a general relcafe at common law. I/i/, 34 Car, 2. Rot^ 35". 
The king v, Sheldon. Indiftment for forging a bill of ex- 
change at common law, and judgment againft the defend- 
ant. And lately a cafe of the fame nainre bctv/ccn the 
king and JVard^ and conviction at the Ola Bailey, [That 
was the prefent defendant’s brother.] I'he defendant 
cfcaped, ap.d has not been took fince. Stiles 12 S(ivage\ 
cafe, for forging of letters of credit, and alfo for a cheat, 
I Sider, 142. The king Dekms^ for forging a protcdllon 
of Sir A, C, I Salk, 400. The kitig v,Tarrington, And 
Fortefeue jufticc cited the queen v, Traverfe^ which was au 
indidtment at common law, for forging the indorfement on 
an army debenture ; for it was indoifcd to Bridgctt Gradon,^ 
and the defendant altered the nan^e, and made George Gra-- 
deny and judgment was given againft the defendant* 
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As to the objection made from the cafes for..w(Srdsj thtf 
reafon for thofe cafes was5 becaufe it 4^d not appear^.what 
the writing was that was forged, and it might be a writing 
of no confequencei or that could prejudice no body, and 
the rule was at that time to take words in mitiori fenfu. But 
the chief jufttce faid he apprehended, if the cafe of Fennor Vi 
Wootton^ Cr* Bliz. 166. was to be adjudged now, it vjpuld 
be adjudged otherwife than it was; for it appears b)?\he 
words, a forging of writing yiras meant, whereby the forget 
had prejudiced his lifter, for he received the rents by reafort 
of that forgery, which were due to his After, which im- 
ported a complete forgery ; and whether the writing was a 
letter or other writing, the fcandal was the fame : and the 
cafe was relied on, as cited by Croke^ as adjudged 3 EUzi 
before 5 Eltz. in Telv, 146. was of the fame cafe as Cro* 
Eli%^ 1 66. which was in 32 Eltz. long after the ftatute of 
5 Eii%, As to the objeflion raifed from the ftatute of 33 
//. 8. r. I. that if fuch fort of foreigners as thefe were pu- 
iiifliable at common law. that ftatute was unneceffary: 
the court faid, that that ftatute did not create new offences, 
for the crimes therein mentioned were crimes at common 
law, but increafed the penalty. 2. Upon that ftatute no 
fa<a was punifliable, but wh^e the offender had carried his 
fraud into execittion, and gof^he money or goods into his 
poffelEon, whereby the party d^rauded was actually preju- 
diced. But a man is punifliable for a forgery, if it may be 
prejudicial, though the mifehief is' prevented by the diA 
covery of the forgery. And that therefore is an anfwer to 
another objection made by the defendant’s counfel, that it 
does not appear, the duke of B* was a6laally prejudiced ; it 
not being averred, that the delivery of the allum was avoided 
in fail by this forged indorfement ; for if he might be preju-* 
diced by it, that makes the forgery an offence, for which au 
indi^dtment would lie at common law : as if A, forges a bond 
in name, though B. is never obliged to pay the money, 
an indicStment without all queftion Will lie at common law. 
And for thefe reafons the court were clear of opinion, that 
thi#" offence, of forging dn indorfement on the back of thef 
certificate, whereby the duke of B^ might be defrauded of 
the allum, was a forgery, for which this information will 
lie at common law. 

The next objection the defendant's counfel made was, that 
the offence was a forgery punifhable at Oommon yet 
the fadl was not fet out in this information fufSciently, fot 
the court to found a judgment upon t forvnlefs the defend-* 
ant was chargeable to deliver the allum at the time when 
he made this forged indorfement, there was no poflibility 
the duke of B» could be prejudiced by it, nor can it be faid 
to be done to avoid the delivery of the allum. As it ftands 
upon the information it is, Memorandum^ That the attor- 
ney general, IFcdnejday proximo poji tres Trin. 1 1 Geo* [which 
in Trin, term 1725.] comes and informs the court. 
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that the ^fendant onerabiUs exijicns ad dillherandttm 315 t&fia 
t)f allum to the duke of jB. ad certuni dum jdm praeterit^tn^ W/ud* 
he the faid defendant, contriving and intending the faid 
duke- of the faid all urn to defraud, ei ea inUniknei to avoid . 
the delivery of the fiid allum, 1 Fek II Gm fwhfch v;*as 
in Feb. 1714.] forged the indprfemoM, oo that the 
cnerabilis exiftens muft refer to th6 tWjnfotmationi 

whieft was long afjer the forgery; and if lb, then the de- 
fendant does not appear to be chargeable to deliver the allum 
when the fbtgery was committed; or if* it docs* refer to ad 
diern jam praeicritiim^ it is liable to the fame exception j 
though thefe words feem to make it worfe^ a*; making it; 
more uncertain* But they infilledi it ctmld not refer to t 
Feb. ti Geo. by any grammatical conrtruftionj and th€^ 
rather bccaiife before the time of the forgery is laid^ a new 
fentence is begun by th|t ipje iderp. Johannes Ward machinant 
ft intendens^ &c. But the information fliould have gone 
on, et ftc onerahilis exijient i Feb. 1 1 Geo. did forge, 

And for this C^. Jac. 214. ^iVf^kholas Points cafe was* 

cited, as a cafe in" point, where in an indidlment for a for-^ 

clble entry it was laid, that fuch a day and year the defendant 

entred into fuch land?, exijicns liherum Unementum ofj. B\ 

and with force expelled him ; and (a) judgment was re- (^) Afec. Latcf^ 

Verfed, for . not faying aeltunc exijlens^ for lU might be the 

freehold of J. B* at the time of the indidtmf.Mit, and not 

at the time of the entry* Cro. Jac. 639. . Bridgets cafe, 

Palm. 426. Turners cafe, and % Roll. Rep. 65. JUingh 
cafe, agree \Vith Point's cafe* Dier 164. h. I'hey relied 
iilfo much on the cafe of the king v. Knight^ H, i i IVi 3. 

B. R. ante 527. where an information was a^ainft the de- 
fendant, for that he extjiens nnper receptor gme rails Of the 
Cuftoms, falfely fuch a dayindoiR‘d cxchetjuer bills, qiiafirc- 
ceptas pro ciijlumis^ ^:fc. and the fadt with which he was 
charged being no cfi’ence if it had been well laid, unlrfs he 
•w^as receiver general, b'e. at the time .when he indoifcd 
the exchequer bills, the w'hole court held the informa- 
tion ill, becaufe it was Huper receptor^ and held it could ncjtbc 
made good by inference or intendmciit, but that a criminal 
charge ought to be e:^))rcfs, and not to be made out by ar • 

' and after a verdidl ill that cafe the judgment wasi 

*^^;atrefled* And therefore the defendant’s counfe] infilled, 

' the Information naught, and no judgment could be 
given agaijifl: the defendant upon it* 

* 

But to this it was anrvvcrcd by the counfel for the king, 
and held by the whole court, that it did fulBciently appeal, 
that the defendant was chargeable to deliver the allum at 
the time when he made this forged indorfement. For they 
forgery being laid to be done i Feb. Si Geo. and the forgery 
being laid to be, ea Inter tlone to avoid the delivery of the 
allum, it is the fame as if it had been laid, Jlc mrabilis 
You III 3 A exijlens 
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ex'iftent he had the i Veh, ii Geo. forged tho^ndorfc-' 
merit } which th&counfel for the defendant agree, \^ouIcl 
have been good. And the extjhns onerabills referring 
to the perfon, fliall not refer to the time of exhibiting 
the information, but the committing the offence. So 
is Jac. 609. yi}hnfm\ cafe, and 2 Lev, 179. the 
king V. Moore^ in an informatiori on the ftafute 4 ^ 5 " 5 
A fcfr. M, c. 8. fot taking a woman o^t of the cullbd)r 
of thp guardian, it . was fet out, that the defendants 
exijUnU:* .hc age of feunteen years, took A, then 

being a viigiu uiunarrted, and poflefled of goods, and 
feifed of land, of . a great value, out of the cuftody of 
her mother, cMra firmam Jiatuti : after verdift for the 
crown it was moved iOi arreft of judgment, that ’tis not 
faid, that the defendants at the time of the taking were 
above the age of fourteen yeajrs, for the exijtentes refers to 
the time of the information exhibited, and not of the tak- 
ing } as in the cafes of forcible entry, exiflcm liberum tenc^ 
mentum refers to the time of the indiefment, and not of the 
entry. Sedmn allocatur : in thofe cafes the exijlem follows 
the verb, viz, ipjum diUdfivit of fuch land, exijlens liberum 
iencmentumy and therefore might be only the freehold after 
the diHeifin ; but in the cafe of Afo^r the exijlens precedes 
the verb ceperunt^ and fo refers and is tied up to time of the 
taking. 

Another exception was taken to the information, that 
it was not (hewn, how the defendant was chargeable to 
deliver the alliim, whether it was by obligation, deed, 
for it ought to appear to the court, that they might judge, 
whether he was chargeable or not. But to this it was an- 
fwered, that the forgery was the gi/f of the information, and 
that this was but an inducement to it; and that there was 
no manner of neceflity, to fliew how the defendant was 
chargeable to deliver the allum. And of that opinion was 
the whole court. 

Another exception was taken to the information, that 
the word tons in the written certificate, relating to allum, 
imported a raeafure by weight, but in the information it 
was laid fo many dolia,^ Anglice tons ; whereas the word cA- 
lium properly fignified « liquid meafure, as a hogfliead, but 
not a meafure by weight ; and fince there was a proper 
.Latin word for tons by weight, the Anglice would not help 
it. But it was over-ruled, bccaufe dolium in Littleton^ 
^diftionary fignifies ^ ton ; and fo in Townjhend prepar^ fAc, 
145. for a ton by weight both tonna and' dolium are put. 
Another objeftion w’^as taken, that the information ufecLthe 
word controfecit^ whereas it ought to be controfecit. But it 
was held good ; and fo is G?. Intr. 360. for counterfeiting 
the coin, contrafe^^runU 
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Mr. Gilmer for the defendant took ^ ferther exceptidn 
to the firft information, that the inftrument wa$ hot 
]dd to be publlflied' as well as forged. For the making 
and not publifhing any fuch writing, is not punifhable 
at. all. Sheph. Epitome 6 10. and the precedents are to 
lay a publication. WeJVs PreudenU J68; 6 proved, in 
Tr^atn^ s Entries^ all at common law. And though the 
fecond information lays a publifliing, yet Jt doeS not refer , 
to the inftrument in the firft information, foritis not faict 
he did publifh idem feriptum^ but quoddam .fcriptum\ nor is it 
faid, he publilhed ut verilm feriptum^t as that of tfie King v; 
Teners is laid. Tremaine* s Mntries itq. The cafe is fhortiy 
mentioned i Sid. 278. But as to this, the court held it 
not neceflary, to lay a publication in the firft information^ 
for the forgery was punifliable, though the party was not 
actually prejudiced if he might be prejudiced by it, and 
therefore they held it good, though the information didDier 
not flicw the duke was adliially defrauded of the allum ; 
and for the fame reafon, there was no neceffiiy to lay, that 
the writing was publilhed. 

As for the fecond information, the court being of opinion 
.that the firft was good, it was not much fof the defendant’s 
fervice, if there was a fault in the fecond, becaufe judg- 
ment would be given againft him on the firfti However^ 

Mr. attorney general anfwered as to that, that this being 
an information for a forgery at common law, it was not 
neceflary to fay, he publiflied it ut verwn jeriptum^ that be- 
ing only requifite in profccutions upon the ftatutc of 5 E 
c. /4. 

Mr. Straf.ge for the defendant took another exception, 
that there was no entry on the record^ that proclamation 
was made, if any bo(fy would iriform the king’s juftices, 

OV. But that was prefently over-ruled by the court, that 
fuch proclamation was only for the benefit of the king, and 
the defendant was not prejudiced by the omiflion j and 
Coke Intr. 353. b. hath ho entry of fuch proclamation. 

And judgment was given for the king ; and the defendant 
JVard^ii% ordered to ftand in the pillory before JVeftminJler^ 
halUgate^ and fined 500/. and committed to the king’s 
bench prifon, there to lie, till he paid his fine. 
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Locus in mef- 
fuagio vocatus 
a paflagc-room 
is a fuffioicnt de- 
scription of the 
place for wliich 
aneje^lmcnt is 
brought, if the 
part of the houfc 
in wliichiflies 
k a&eitained. 


5>o>s pnrccH* aut 
parsareae ]>Uv.a- 
rifp, poinarii &c. 
If the abuttals 
effucli parcel 
or part arc fet 
out. 


So iit a clofe of 
pafture called 
#ivc acres, con- 
taining by efti- 
Diation fifty. 


Noobjedfjon can 
be taken to an 
abuttel after ver- 
dict, that it is 
a bound to be 
ercftc d.” 

At lead if the 
line in which 
fuch bound is to 
be erefted, is 
defcribcd. 

A place to keep 
fiih in may be 
called A nvote. 
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Bindover verj. Sindercombe. 

I N error upon a judgment for the plaintiff in the common 
pleas, after verdift and damages intirc, the errors ii;- 
fifted upon were the uncertain delcription of the things in 
the declaration^ for which the ejeilment was brought. And 
ferjeant Chappie for the plaintiff in error );aid it down a 
fettled ruki that the («) certainty of the thing ought to 
appear to be fuch^ that the Ihefiff might know, of what to 
deliver poifeffion: now. here the ejeftment is for illas partes 
me(fuagii in 2 ^eibef‘'-Stmeyit Over-Stowey incomitatu Somerfet 
praediffo fcilicet^ vnum locum vocatum a paffage-room, ex Bo- 
feali parte ejufdem meffu^gii ; but locum is altogether an un- 
certain defeription of the thing, and can not be helped by 
the ijocatum a paffage-room. The next error inlifted on 
was, that the ejectment was for iUam parcellam areae antror- 
fum quae jaeet ex Boreali Occidenfali parte femitae ducentis a 
porticu antrorjmn ad coquinam praediStam [a coquina being 
mentioned before] and for pesrccUam areae murataepone prae- 
di^luti tnejjuagium quae jacet ex Boreali parte femitae ducentis 
a pr a ediiio tnefuagio adpomarium^ and alfo iot ilium par cellam 
pomarii quae jacet ex Boreali parte hundae fore eretf a fepe 
niagni gardini verfus Oriental, in direSia linea transpomarium 
etex tranfverfo ptfeinae^ vocatae a mote, ufque ad prat um ad dif 
tantiamquadraginiaetfex pedumverfus AuJiraLa fojfa quae du- 
cit a magno gardino aa lairinam s and alfo for illam partem pif- 
dnacy vocatae a motCy ialiter feparata?n per hundampraedidam 
quae facet verfus Boreal, and for unum claufum pajlurae^ voca- 
turn five acres, contlnens per aejlimationem quinquaginta acrasj 
And ferjeant Chappie for the plaintiff in error argued, 
that locum is as uncertain as clanfum^ and not fuch a proper 
defeription of a thing, as the law took notice of, and 
therefore fell within the reafon of cafe, 11 Co, 55* 

panellcm areay parcellas pomariiy partem pijcinae^ were 
liable to the fame objeftion, and were the fame as peciae 
terrae. But it was adjudged Mocr^ 702. pi 976. Palmer 
V. Humphry^ that an eje&nent could not be maintained for 
peeiae terrae^ and the judgmem given for the plaintiff in 
that cafe was reverfed. Nor would an ejediment lie for 
claufum vocatum dovc^cotechky containing three acres, but 
that the ejeftment ought to? be of fo many acres of land 
or meadow, ii Co, SavePs cafe: which was 
agreed by chief juft ice to be law, i Sali, ^54, in the 

cafe of Knight againft Syms ; and there the ejeftment was 
for five doles of arable and pafture, containing twenty 
acres, and there judgment was arrefted. And Mr. Faza- 
kerley for the plaintiff in error cited a cafe between Holdfaji 
(n) Vide Burr. 619, 2672. 
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ijid flighty where in eje<ftment brought for a clofe of Bikpov** 
me^fdow called Partridge LeeSy cjontaining acres more 
or lets, judgment was arrefted laft Michaelmas xwa by the 
common pleas, becaufe the certainty of the acres ought to 
appear in the declaration; but the more or lefs made this 
declaration uncertain. 

• 

But as to the ^exception to the declaration, that the ejeft- 
ment did not lie for the locum vocatum a paffage-room, the 
court held the declaration was goodj for a part ol* a houfe 
called kcasy with a name, as here the paffage^room, and 
further afeertained in which part of the houfe it lies, is 
fufEciently afeertained, to enable the fiierifF to deliver pof- 
feflion. And fo it is adjudged in point in the exchequer- 
chamber, Hutchinfon v. PulUfy HiL 34 Car. %. C. B. 
where the ejeftment was brought for a place called the 
vcfiryy and judgment given for the plaintiiF in the king’s 
bench was affirmed* 

As to the exceptions of parxella areae^ parhelia pomartiy 
partem pifeinae^ the court held, they were certain 

enough, bccaufc they were deferibed by the abuttals fuffici- 
ently, viz. parcellae area£ anirorfum qme jt^cety &c. as in the 
declaration. But as to one of the abuttals, viz. ilia par-- 
cella pomarii quae jacet ex Bor eali\partc bundae fore ereff afepe 
magni gardini verfiis Oriental, in dire^a Unea trans pomanumy 
et ex tranfverfo pijcinae vocatae a mote, ufque ad pratum ad 
dijiantiam quadra ginta et fex pedum verfus AvfiraL a fofja quae 
ducit a magno gardino ad latrinamy it was obje<Sed by the 
counfel for the plaintiff in error, that that abuttal could n|£ 
afeertain, what parcel or part of the orchard was intend^ 
to be deferibed by the declaration, becaufe it re%Ted to a 
boundary to be eredled, bunda fore eri€iay which no body 
could guefs what it was to be* But as to this the court 
were of opinion, that this was certain enough ; for though 
the boundary was faid to be erefted, yet this being after a 
verdi^f, they could not inten^d, but that evidence was gi\x‘n 
upon the trial, to fupport this defeription, and that though 
theboundaiy was not perfedlly erefted and compleated, 
there were fome marks, where it was defigned to be erect- 
ed ; however, that the- laying it from the bound to be eredl- 
ed from the hedge of the great garden verfus Oriental, in a 
direil line ttans pomariumy tffr. ufque ad praturny ^c. fuf- 
liciently afeertained the parcel of the orchard, for which 
the ejwment was brought, and that .the fheriff might be 
thereby well direfted to deliver poffelEon. To this deferip- 
tion another exception was likewife took by the counfel for 
the plaintiff in error, that it was laid to be ex tranfverfo 
pifeinae vocatae a mote, whereas that is not a proper word 
for a mote, for pifeina only fignifies a place to keep fifh in ; 
but it fhould be fojfay which more properly lignifics a mote, 

and 
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and this goes to another part of the declaration,, par^ 
tem pljcinae vocatae a mote. But to this it was anfw'ercds 
that though pjj^ina might fignify a place to keep fifli in^ yet 
this might befo, and yet have the name of or be called a 
mote i and therefore it was well enough. 


.1ft • 

The laft exception was, that tht. eje( 5 tmcnt was for clau^ 
fumpajiurae vocatum five acres, containirjg by eftimafiOu 
five acres. And for this they relied upon &avel\ cafe as in 
point, which Holt affirmed was law. But to this it was 
anfwered, that SavsH cafe did not come up to this, for in 
SavePs cafe there was no mention of what fort of land it 
was, whether arable, meadow, or paflure, which feerns to 
be the beft reafon for that judgment; but here it is faid 
pafture: and therefore after S'tvePs cafe, Cro. Jac. 435. 
IPlkes V. ^parrow^ an ejectment for two clofes, called higher 
Gulw ell and lower Gulwell^ containing three acres of land, 
without {hewing what every clofe contained, it was ad- 
judged for the plaiatifF: and as to the judgment in Savd\ 
cafe in % Ro. Rep. .167. it is laid, that judgment was given 
c*n a fudden. ' And as to the cafe cited out of Salkeld 254. 
Knight Symsy the reafon of that judgment appears by the 
book to be, becaufe it was not fhewn, how many acres 
there were of alible, and how rnany of paflure. So h 
Cro. Car. Martin v. Nicholls. And judgment was af- 
firmed by the unanimous opinion of the court, ynn. 31,- 
J726. As to the cafe cited of Holdfaji v. IVrighty quaere 
if it was fo adjudged, for I fhould have taken it to be wei^ 
pnough ? 


The King verj. Seawpod. 

S C. Str. 739. 

An information A N information Was filed againfl: the defendant by the. 
juay be amended addition of generofus fora challenge. The defend- 
tvh^duhVde pleaded, that he was a furgeon, £7r. And upon a 

1 . ndant hab ex- motion for leave to amend the information, a rule was made, 
cepted by pka in to fhcw caufe, &c. and upon hearing counfel on both fides 

made abfolme, for amendment of the infor- 
’ ^ mation upon payment of colls, this being a fuit not carried 

on by the crown. I'he defeiidant Ihall hkve cofts for not 
going to trial, where the profecution is not by chit 'king, 
'fhe Kijig V. Johnfony cited by my brother Fortejeue. In 
the cafe of the King v. .Tutchiny there was a plea of tnifno^ 
mer in abatement, and the attorney -general had leave to 
amend, and gaye die defendant an imparlance. Friday^ 
3, 17^6. 
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The inRabitants of Woodend in the.parifli of Black» 
eflev in the county of Northampton the in- 
habitants of PaiiHpury in that county. 

S.e. Str. 746. zStff.Caf. 124. ro!ey256. Fort. 32«k but very differently re- 
pqitt'd I Eainard. B. R. ii. 

T W O j uftipcs of the peace of the county of Northamp^ If a widow gains 
ton^ by their order dated the 19th of march^ I2 GeOi 
1725, removed Elizabeth Bunchcry a poor perJoHi from the band’bdeath^ 
panih of Paulfpury to the cndihip of TVoodendy as the place fuchof her 
of her laft legal fettlemcnt. Which order was delivered 
into the general quartcr>feffionS held for the county of Norths cmr^ipatH, 
amptoriy 19th of Aprils 1726. by the two juftices : at Which will be fettled in 
feifions the inhabitants of appealed againft thefaid the place in 

order : after hearing which appeal the feifions ftated the 
fade Ipecially, vi%n that it appeared to that court, john and not in the 
Buncher rented an houfc and fome clofes at Woodend about place in which 
30/. per (miiuniy and inhabited the faid boufe for feveral 
years, and died infolvent, and left a widqw and onedaugh- Pfl’y zh Fon. 
ter, whofe name is Elizabeth Btmcher; the widow foon alter 21S. Burr. s. c. 
removed into Pauljpttryy into a meffuage or tenement about 
40;. per annum value, and fome lands about loL per annuniy * 
that was her own eftate for life, both houfe and land being 
copyhold, and took her faid daughter with her, then about 
the age of fourteen years; and the daughter lived with her 
mother at Paulfpury above two years in the faid mefluage 
or tenement; but the mother let the faid land to a tenant; 
whereupon this court is of opinion, that the faid Elizabeth 
Buncher is fettled at Woodendy the phee of her father’s fet- 
tlemcnt, and not at Paufpuryy where flic lived with her faid 
mother as aforefaid, and therefore do confirm the order 
above recited for fending her to Woodend. And thefe orders 
being removed into the king’s bench by certiorari^ Mr. Reeve 
moved laft term to quafh them, becaufe it appeared by the 
fa6f ftated, the laft legal fettlement of Eliz. Buncher was at 
Paulfpury^ becaufe the mother being a widow, having-gain- 
ed a new fettlement after her huftinnd’s death, the daughter 
gained a fettlement alfo, as part of her family. And there 
is no difference between a father’s gaining a fettlement and 
a mother’s in fuch a cafe as this, for the mother is obliged 
to provide for her children after her hufband^s death, as the 
father was when living; and flic could not leave this daugh- 
ter behind her, neither could fhe be removed from her. But if 
after thehufband’s death fhe had married a man fettled in an- 
other parifh, tho’ her children by her former hulband mutt 
have gone with her for nurture, yet they would have been no 
part of her fecond hufband’s family, and therefore would 
have gained no fettlement thereby in the parifU where the 

' father 
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fetherinlaw was fettled. And for this he cited^e cafe of 
the inhabitants ©f Sf. Catherinis near the Tower^ ^nd the 
inhabitants of 5 /. George*s Souihw^rL Foley Fort 21 8* 
as a cafe exprcfsly in point 5 and fuch orders as thefe were 
,«jua{hed, Mich, i Geo. 1714. for the reafons by him before 
allegfed. 

But Mr. Chay^n^y for the inhabitants oi^PauIfpuryhi^j the 
difference was, between a fettlement gained by the fatherj^ 
and a fctt|cmcnt gained by the mother. In the firft cafe it 
had be^^n adjudged, the fettlement of the father gained his 
frhildren a fettlement ; though Holt at firft doubted of that, 
% Sail;. 528. between the inhabitants of Cumner and Milton, 
But there was not the fame reafon as to the mother’s fettle- 
rnent, becaufe the niipther was not obliged to take care of 
the children. 

The court ordered the copy of the orders in this cafe, and 
pf the caie of St. Catherines and George^s that was cited, 
to be delivered to them, and that it fhould be ftirred again 
this term. And upon reading the orders relating to St. Ca-- 
iherine\ and St. George^ Sy cited by Mr. Reevcy they were 
thus. Twojufticesof the peace of Surrey hy their order 
dated the 25th of "January 17 13, removed Lydiay Elizabeth^ 
Jnny Catberiney jams and Samuel Cloydy from the parifh of 
St. George Southwark in Surreyy to the parifh of St Catherine 
near the Tower in Mtddlejexy is the place of their laft legal 
fettlement ; and upon an appeal to the quarter-feffions of 
Surreyy held Ryegate ^ April 1714, they made a fpecial 
order, viz* neciting the order of the two juftices : now 
npon examination of wiincfles upon oath it appears to this 
court, that the faid Lydia Cloydy aged fixteen years, Eliza-- 
beth Cloydy aged fourteen years, Ann Cloydy aged ten years, 
Catherine Cloydy aged eight years, James Cloydy aged four 
years, and Samuel Cloydy sLged three years, were the fons 
and daughters oijohn Cloyd and Lydia which faid John 
Cloyd the. father at the time of his death Was legally fettled 
in the, faid parifh of $/. Catberiney and there died, and that 
none of the faid children have hv any aft of their own gain- 
ed any fettlement diftih£^ from the fettlement of their father ; 

that after his death Lydia the widow and the faid fix 
children went to dwell at' the faid parilh of St George Souths 
warky where Ihe tpok a houfe of 12/. per annuniy and lived 
in the fame above four months, and paid the queen’s tax, 
but never paid any rent tp her landlord : now upon hearing, 
tSc. this court is of opinion, that the feid fix children, not 
having gained any fettlement themfelves, are fettled at the 
faid parifh of St. Catberiney where their father John Cloydy 
now deceafed, had his laft legal fettfement ; anq gained no 
|e.ttlement ty living in the faid houfe with their mother, and 

dif^ 
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difmifled\he appeal, and confirnned the order of the two W«>d»hi» 
juftices, And thefe orders being removed into the 
king’s bench by certiorari', were qu^ed, Mich, I Geo. for 
the reafons alleged by Mr. Reeve, And therefore February 
the 13th, 1726, upon the authority of that precedent 
the 'court quaihed the orders in the prefent cafe, adjudging 
the pjace of Elij^abeth Buncher^s jaft legal iettlemeat to 
Ht Faul/pury, « 
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Tho' the «ufto8 
brcviu'^- has 
oncf returned 
upon a certiorari 
in error that 
there i.. not a 
particular writ 
of apaiticular 
term, he may 
upon a feconci 
certiorari return 
that there is. 


Shipman againji Lethieullier. 

C. I Barnard. B. R. u, M* 

cHipman brought b writ of error upon a judgment in 
an indebitatus affumpfit brought againft him by Lethi- 
euUier in the common pleas, by nihil dicit^ and a writ 
of inquiry executed, and final judgment given againft him 
for 1295/. and affigned the general errors, and alfo 
that there was no writ of inquiry of damages between the 
laid parties to the faid plea, or inquifition thereupon taken, 
filed or remaining upon record in the common pleas, return- 
able in praediclo crajlino afeenjionis anno regni domini regis 
duodecimo^ in termino Pafehae anno^ duodecimo: where- 
upon he prayed a tertiorari^ direfted to the cujhs brevium of 
the commcwi pleas, to certify, To which the cujlosbre-* 
vium of the common pleas returned, quod non habetur aliquod 
breve de inquirendo de damnis et inquijitio fuperinde capta inter 
partes praediilas de placito praediSto in cujiodia fua vicecomiti 
London direttum returnable in crajlino afeenjionis domini prae- 
dioli termini Pafehae derecordo affilatum^ Upon which 
the defendant in error Lethieullier fuggefts, that there is a 
writ of inquiry of damages between the parties in the faid 
plea in the cuftody of the cujios brevium of the common pleas 
de ter mino Pafchaepraedittoderecordo affilatum^ and prays an- 
other certiorari^ ^c. To which the cuJlos brevium of the 
common pleas returned^ quod ferutatis brevibus de inquirendo 
de damnis ipjius domini regis vicecomiti London direSits incuf'^ 
todia fua de recordo affilatis de termino Pafehae anno regni fui 
duodecimo^ et retornabilibus in crajlino afeenjionis Domini in 
di^o terminoy habetur quoddam breve de inquirendo de damnis 
vicecomiti London directum inter partes infra-nominatas depla^ 
cito infraferipto in cujiodia fua praedi^i termini et retornatum 
de recordo ajdlatum cum inqmfnione fuperinde ; ahd then fets 
out the writ of inquiry, ana the inquifition, which war- 
ranted and agreed with the record. And thereupon * the 
defendant in error pleaded, in nullo ejl erratum^ And fer- 

jeant 
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Ric^d Comym for the plaintiff in error infifted, that 
the judgment ought to be reverfed, becauf^: the cuJiQs bre-* 
cbidd not return upon the fecond certiorari a faft in 
every particular contrary to his reiurn upon the firft certio-^ 
rari^ as here he has done. And the court cannot tell to 
whic^ return to give credit, there being the fame reafott to 
give credit to the retuni of the firft, as of the fccond 
tiorariT And therefore it dots not appear certainly to the 
court, that there wa*s any writ of inquiry and inquifition, to 
induce them to affirm the judgment: and he cited I Leon^ 
22. Darrell v. T 7 ;/w, and 176. Sed non allocatur \ for here 
being a pofitive return of a writ of inquiry, which warrants 
the record, they will take that to be true, And judgment 
was affirmed May 22d, 1727. See Cro. yac» 130, 131. 
Markham v. Bejfum-i Cro. Jac, 597, yohm v. Bowens^ 1 
Salk. 2 i)b, Note, jtiftice faid, the cafe of Over^ 

ton V. Broker^ M, 12 Geo, H. R, was the fame cafe, except 
that that was in the cafe of an original wfitj but I did not 
remember that cafe, 

Monk verf. Cooper. . 

S. C. Str, 763. 

T^OG E R Monk aflignee of Philip Gulton^zwA Elizabeth 
^ his wife, furviving executrix of Margaret Saunders^ 
brought an action of covenant for non-payment of rent for 
a houfe upoii London Bridge^ and declared, that Margaret 
Saunders^ 30 Jugu/l 1714. being poflelTed of the demifed 
premifles for a term of fixty years, which commenced in 
1695. leafed the fame by indenture to the defendant from 
Lady-day 1716 for twenty-one years, rendring yearly during 
the laid term of twenty-one years from and after the com- 
mencement thereof 25/. per annum^ payable quarterly > 
that the defendant covenanted by the faid indenture, that he, 
yr. would pay the faid rent to the faid Margaret^ her exe- 
cutors, adminiftrators and affigns, during the faid term 
after the commencement thereof j that the defendant cn- 
tred, and held the premifes till the 30th of September 1726, 
that Margaret Saunders being poflefled of the reverJion 
made her will, and the faid Elizabeth^ and another fince 
deccafed, her executors, and died 17th of Nov, 1714, then 
they fet o'Ut, that the will was proved, and Phiitp Gul- 
ton and Elizabeth his wife Decern* 21, 1725. bargained and 
fold and affigfied all their intenfeft in the rcverfiori to the 
plaintiff, of whit^h the defendant had notice, yr. then the 
breach is alfigned in the defendant’s not paying the rent at 
the fcveral quarter-d^ys, Chrilitiibs 1725, Lady^day^ Mid^ 
jummscr^ and Michaelmas 1726. The defendant prayed oyer 
of the leafe, which being fet out, among other the covenants, 
there was a covenant front the defendant, that he would keep 

the 
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Overton veif. 
Broker. 


Iftheleflt'eof a 
lioufc covenants 
to pay the rent 
agreed upon du- 
ring the term, lie 
is compellable to 
pay it, tho' tHb 
houfe is burnt 
down and the 
landlord bound 
to rebuild it. 

R. acc. I T. R, 
310. .'.ndvido 
I T. R, 710 , 
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A convl£lion 
may ftate an 
offence to have 
been committed 
in a vill, tho' 
the ftatutf upon 
which it is 
grounded gives 
part of the for- 
Ici lure for fuch 
offences to the 
poor of the pa- 
rilh in which 
they arc com- 
piitted. 
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the demifed premifles during the faid term, /except the 
fame Ihould happen to l>'- demoli/hed or damaged, by fire, 
and would fo deliver them up vt (he end of the term, ex- 
cept as before excepted. Tiie:; ih;; d-. hnd. nt pleads, that 
Michaelmas 1725, and J-'inip ihe uv irnd nit’s occu- 
pation of the premiffes, viz., 20ihS<pi, the demifed 

premifles againft the defendant’s will l^ne LChJ~.:r:pt:i ^uruyity 
and were not rebuilt by the faid Philips Elizabeth and %og€ry 
or any of them, for a whole year next following Mu h. 1 725. 
neque habuii aut habere potuit idem Thomas aliquemufu/n, bene-^ 
ficiumy out occupationemJnde durante toto tempore praedictoy -eiui 
therefore prays judgment, if he ought to be charged with 
the rent for thofe four quarters. The plaintiff demurred, 
and the defendant joined in demurrer, Mr. Strange argued 
for the defendant, that the rent was payable only for the 
enjoyment of the demifed premifles, and therefore fince he 
was hindred enjoying them, by their being burnt down, for 
which he was not to anfwer, nor obliged to repair by his 
exprefs covenants, but it telonged to the plaintiff to rebuild 
them j it would be extremely hard to make him pay the rent 
for the time he could have no enjoyment, nor ufe, nor be- 
nefit of them, ^Sed tota curia contray that the defendant was 
bound by his exprefs covenant, to pay the rent during the 
term. And judgment was given for the plaintiff May 12, 


The King againft Philip Wyatj, 

S.C, 1 SeflT. Caf. 374. 

T H E defendant was convifted by lord Barrymore a jus- 
tice of peace for the county of Chejtery for that he 
not being qualified according to the ftatute, the 2d of Jan^ 
13 Geo. at the ville of Muttram Andrews in the fiiid county, 
twq greyhounds for killing and deffroying game ilUclte in 
cujlodia fua habuit et adtunc et ibidem ujus fuit to deftroy the 
game, contrary to the ftatute j for which he was adjudged 
to forfeit five pounds. This conviftion being removed by 
certiorari into the king’s bench, Mr. Fazakerley for the de- 
fendant took an exception to it, that by the ftatute of 5 Ann. 
c. 14. an aft for the better prefervation of the game, upon 
which ftatute this conviftion is grounded, by Je^. 4. one 
half of the 5/. forfeited is to be paid to the informer, and 
one half to the poor of the parilh where the offence is com- 
mitted. But 4 n this cafe it does not app'ear, that the of- 
fence was committed in ahy pariflai, for both the informa-* 
tion and the oath of the witnefs allege the offence to have 
been apud villam de Mottrcfyn Andrews in comitatu Ceftriacy 
and the judgment of thejuftice is, quod mihi praefato juft 
ilciario conftaty quod praedidlus P* IV. eft culpabilis deprae^ 
miftis praediSils in informatione praediBa fpecificatis et ei im- 
pofttis mode et forma prout in et per informationernpraediSiam el 
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fupertus al\mtur. But there does not appear to be any fuch 
piirifli as Mktram Jmlrews^ and confequently the poor of 
the parilh will be deprived of their moiety of the 5^- for- 
feited. Sed non allocatur ; for per curiam’^ if there was fuch 
a parifli as Mottram Andrew^ it (hall be facie intended 
to be.co-extenfive with the ville* But if the offence was 
committed in a ville^ which was extra-parochial (which 
snay b(f) then the mformer will have the whole penalty. 

And the conviction was affirmed May 13, 1727. per totam 
curiam^ 

The King againjl the commiffioners of fewers for 
the levels of T endring, Lexden and Winftree, 
in the county of Effex, 

S. C. with feme difference, {a) Str. 763. 

A Mandamus bearing tefte the loth of February^ 12 Geo. ’Tisagood re- 
returnable TVedmfday prox\me poji quindenam Pafehae turntoajhan- 
was direfted to the defendants, commanding them to make 
a rate upon the occupiers of lands within the hundreds of niiflioners of 
Lexden and Wiriftrecy to reiniburfe Daniel Bayley expenditor <'ewcrs to makt 
of thofe hundreds 349/. 5X. %d. which he had difburfed, bi?fean expen- 
and had been allowed him by the commiffioners on his ac- (ijtor that they 
count. To which the defendants returned, that 25 had before the 
1721. they made a rate upon the occupiers of lands within 
the levels of the hundreds of Lexden mA 

the limits of their commiffion, for 799/. i/x. e^d. imburfed, and 

which when colledted will be fufficient and applicable to 

repay the faid Daniel Bayley the faid 349/. 5J. 8r/. which withTnli.rffjort 

rate they caufed to be delivered to the colleitor, tfc. with arimcairri the 

the privity and confent of the faid Daniel Bayley^ to colleil the: 

and levy, (3c. for the ufes aforefaid, which rate is ftill in 

force: then they further return, that the king the 17th of afrcfli nate. 

fan. the fccond of his reign, by his letters patent appointed 

them commiffioners, tsfe. which commiffion, not being 

fuperfeded, by virtue of the ftatute expired and detefmined 

17th of Feb. 12 Geo. and that the mandamus was delivered to 

them 12 Feb. 12 Geo. et non antea quodque propter temporis 

brevitatem ante expirationem et determinationem commijftonis 

nojlrae praediilae executionem brevis five pr accept i illius Jacer e 

non potuimuSy prout interius nobis praecip'itur. And the court 

wqre of opinioo, that this return was good, becaufe the 

time was too Ihort for the commiffioners to make a new 

rate. And if a peremptory mandamus fhoulJ be grantedy 

the commiffioners could not now iL|?ake a rale, the commif-* 

fion being expired. 

• > 

(<*) In Str.the return is dated to have been merdy that the eoinmifficn expireef 
in four days after the delivery of the wilt, U) tiut tlic conimiffioneH had not 
time to make a rate. 
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Stanton verf. Smith. 

S.C. Str. 762. 


'TIs actionable 
to fay of a 
trad, fman, He 
1$ a forry pitiful 
fellow, and a 
rogue, he com- 
pounded his 
debts at 5s. in 
the pound,'’ tho’ 
there is no col- 
loquium of his 
trade. Vidf ante 
610. Com. 
Adion upon 
the enfo f<T de- 
Yamation. D. 25. 
jd ed. vol. I. 


I Vt an a£Hon upon the cafe for words, the plaintifF d<?Jr 
clarcd^ that^^he was a perfon of good name and ^condi- 
tion, and now is, and at the time of (peaking the **\Vor(ls 
aftermentioned^ and for feven years before, was a brewe r,- 
and in that trade got his livelihood and great gains, and al- 
ways paid his debts" to the full without any compounding; 
the defendant malicioufly intending to bring the plaintiff 
into diferedit, and to bring him into difgrace with all the' 
king’s fubjetSls to whom he was known, the defendant tlie 
4th of 13 Geo. SLtj i^c, fpokc feveral falfc and fcaii- 

dalous words ^mentioning them particularly in the declara- 
tion, and laying them feveral waysj of th6 plaintiff, ad 
damnum 200/. The defendant as to all the words in the 
declaration, except thefe, ‘‘He is a forry pitiful fel- 
“ low, and a rogue, he compounded his debts at five fhil- 
“ lings in the pound, pleaded not guilty, whereupon iffue 
was joined; and as to thofe words the defendant demurred, 
and the plaintiff joined in demurrer. Mr, Theed for the 
defendant argued, that thefe words w"erc not aftionable, 
for there is no colloqutufnVMAof his trade. He cited Noy 77. 
Marjhall v. Allen, He is a bafe brcken rafcal, and hath 
broken twice, and I will make him break a third time. 
The court feemed to be of opinion, that the words were not 
atftionablc, and a rule was made for judgment for the de- 
fendant, iinlefs caufe, i 5 V. [See the fame cafe Latch, 114. 
by the name of HilPs cafe, where it is faid, the plaintiff' 
had not alleged he was a tradefman, but that he was an 
honeft fubjeft, and got his livelihood by buying and felling 
only, and for that ^all the judges agreed that judgment 
fhould be arrefted ; but otherwlfe it had been if he had been 
a tradefman,] He cited alfo 2 Salk, 694. You are a 


cheat, and have been a cheat divers years, fpoke of a tradef- 
man, and judgment was arrefted. Savage Robery, 

But we were all of opinion, that fuch words fpoke of a 
tradefman muft greatly leflen the credit of a tradefman, 
and be very prejudicial to him, and therefore that they 
were ailionablc. Judgment was given for the plaintiff, 
May q. 
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Angus Mackleod verj. John Sn'ee, Francis- intf.pafch. 

Fargiter, and William Beckin, 

$. C. fjtr* 762. and with an inconfiderabJe difference. 1 Barnard. B. R» y . ^ 

^RROR on a judgment given againft Mackleod [n 
Jl A tRe coin mon pleas, in an aiiion on the cafe brought pay a fnm of 
upon fcvcral promifes againft him by Snee^ Pargiter and money as the 
Becking wherein they declared, that they, and 
DtdnJas and Charles were merchants, He. and that sna- 

the fa id yohn Dnndas 25 May 1 7 24, at London.^ He* drew day before the 
his bill of exchange according to the cuftom of merchants, 
dated, at Edinburgh^ and the fame day direfted it to the exchange/ ^ 
defendant by the name of captain Mackleod^ of the late bri- ^ bill of cx- 
gadicr regiment of foot, et per billam illam requijivit change need not 

the defendant mum menfem poji datum ejufdem billae folvere 
praefato Carolo Savers vel ordtni mvem Itbras et decern folidos received. Vide 
Jierlingy ut cjus quarter, dimtd, Jlipend. [Anglke quarter half* Bayley 5. note £ 
pay) a 24 die Junli A, D* 1724. ufque 25 diem Septembris port. 15 55 ^ 
fequentem per advanceament, Anglice per advance, prout per 
advlj amentum a praediSio jfohanne Dundas ; that Charles 
Savers indorfed the bill payable to the plaintiffs Snee^ He. 
for value received, of which pojiea.^ viz* 5 June 1724. the 
defendant MackleodXveA notice, and afterwards the fame day 
and year accepted it, He* then they laid feveral other counts 
in the declaration, He* The defendant pleaded non af- 
fumpftt. And on trial before lord chief juftice Eyre the jury 
found a, verdidt for the plaintiff, and 9/. ro^. damages 
bcfidcs cofts; and found as to all the other, counts for the 
defendant. And judgment being given for the plaintiffs, 

Mackleod hvow^t this writ of error. And ferjeants Chappie 
and Whitaker argued for the plaintiff in error, that judg- 
ment ought to be reverfed, becaufc this was not a bill of 
exchange, but was an appointment, or an authority, or 
order for the defendant to pay the 9/. los. As if onede- 
fire the cafliier of the bank to pay money which would grow 
due for a dividend before hand, fo this is only an appoint- 
ment by an half pay officer to the defendant, to pay by 
way of advance. In this cafe,* the drawer never intended 
to make himfelf chargeable by this bill, for it is not faid to 
be for value received ; fo that (they infifted) this could not 
be a bill of exchange as to the drawer ; and if not, it can- 
not be fuch as to the acceptor : for it muft be a bill of ex- 
change, if at all, both to drawer and acceptor. And they 
compared it to the cafe of Joceline v, Laferre^ Pray pay 
out of my growing fubfiftence,” He* no bill of exchange j 
[Sec before, 1362.] and to the cafe Jenny v. Herle*i P. 

10 Geo, B* R* 1724. ‘‘Pay to Mi. Jo* Herle 1945/. 

' “ upon 
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Intr. Hil. 13 O. 
B. R. Rot. 

A demurrer after 
iflue joined oc- 
cafions a difeon- 
ttnuance. Vide 
Com. Pleader. 

£. 1. 2d ed. 
vol. 5.p. 64 « 
and ^3. id cd. 
voKs.p, 137- 
<J^Whcther the 
general traverfe 
can be taken to 
aplcajuftifylng 
the entry into a 
lidufe to diftrain 
for rent, anti 
feizing goods as 
adiftreft. S.C. 
but differently 
reported i Barn. 
B.R. i4.Vide 
ante^oo. Com. 
Pleader. F. iS. 
&c* ad ed. vol. 5. 
p. 106. and fee 
alfo 1 1 G. 2. 

€* 19. f. at. 
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** Opdn demandi out of the money in your ha^ belong. 
“ ing to the pfoprietors of the Devonjhire mimes, being 
“ part of die confideration money for the purchafe of the 
** manor of tVeJl Buckland^ \Ante^ On the other 

hand it was urged by Mr. Reew and Mr. Pazakerley for the 
defendants in error, that this was a good bill of exchange. 
And of that opinion was the whole court, for this bill was 
not payable upon a contingency, nor oijt of a pardtfeular 
fund, and is made payable at all events, and payable to or* 
der, and is drawn upon the general credit of the drawer, 
not out of the half-pay, for it is payable as foon as the 
quarter begins for. the half-pay mentioned in the bill, which 
was ntrt to be due till three months after. And judgment 
was affirmed by my brothers Portefeue-, Reynolds^ and 
Prsi^njufticesj'and myfelf, May 2 ^ 1727^ 


William Aftett ve^. William Vincent. 

I N trefpafs for breaking the plaintiiF^s houfe^ and taking 
away a great quantity of the plaintiff’s goods then and 
there found) to the value of lOo/. and converting them to 
his own ufe, and difpofing of them, and difturbing the 
plaintiflF in pofTgffion of his houfe, and keeping poflefTion 
for three weeks, iSc. As to the force and arms, and dif-* 
turbing the plaintiff in the pofTefBon of his houfe, and 
keeping him out of pofTeflion, the defendant pleaded not 
guilty, and iffue was joined upon that ; and as to the reft 
of the trefpafs the defendant juftified, that he was feifed in 
fee of the houfe, and being fo feifed by indenture demifed 
the faid houfe to Thomas Sanfon for fifteen years, rend ring 
2 ^Lper annum^ and for a year’s rent due Lady-day be- 
fore the time when, tsfr. he entred, and diftrained the 
goods, and gave notice, for what he had diftrained 
the goods, and after five days from thence with the con- 
ftable of the faid parifli, caufed the faid goods diftrained 
there to be appraifed by two appraifers, by the faid edn- 
ftable fworn, and after fuch appraifement, for default 
of payment of the faid rent, and replevying the diftrefs, he 
fold the goods for 15/. 131. 6^. being the beft price that 
could be got for the fame, towards fatisfa<ftion, of the rent 
for which they were diftrained, prout ei herto Heuit 3 
which is all the rcfiduc of the trefpafe, 

* 

The plaintiff replied, that the defendant de tnjuria fiut 
propria ahfque tali caufa in his plea alleged, praediSio tempore 
quo^ i>i tt armis dtmtum praediSiam fregit et intravit^ 

et bona et cat&lla of the plaintiff, cfc. afpoi^ 

tavity et in ufum proprlum convertit et difpofuitj modo ef 

form 
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forma fuperivs verfus eum gueriiur ; et hocMti Asttrr 

quod inqu^^atiir per patriam-^ et praedi^usJVillUlmus Yin-- Viwc^wti' 
rent ihde fmHiter^ i^c. then the defendant dicit quod 
placitum praedifimn of the , plaiiitifF fufficiens inJt^e 
exijilt^ and fo demurs generally ; and the plaintiff joined m 
demurrer. Serjeant Glpde for the defendant arguedf*that 
the replication was ill, becaufe the defendant by his plea had 
fliewed, that he cntred into the houfe by authority of lawj 
to take a diftrefs for the rent} arid as to the goods he made 
a title under that diftrefs, and therefore according to S 
97. Crogau'% Cafe, where the defendant claims an intercftj 
or a< 3 :s under an authority given by Wi the- plaintiff can- 
not reply generally, de injuria fua propria aifqite tali taufdy 
but they ought to be anfwered. In t Ltv. 307. If^biti 
againft Stubbsi, in trefpafs for entring his clofe, and. taking 
his goods, the defendant juftified the uking feafauti 

the plaintiff replied de injuria fua propria abfque tali caufd^ 
the defendant demurred ; ' and it was refolvedj that the re- 
plication was ill, the plea in bar containing a title } which 
he relied on as a ftrong cafei 

Mr* keeve for the pl^iintiff infifted, the replication was 
good } for the plea contained nothing but matter of fail: } 
that the defendant did not make title to the goods, biif only 
intitled himfelf to diftrain them, and difoofe of foe diforefsi 
as the ftatute had direifted ; but that by the diftrefs no pro- 
perty vefted in the defendant. And as to Cregaie's cafej 
8 Co. 67. vdiere it is faid, a particular aftfwer ought to be 
given, where the party juftifies under art authority given by 
hw} he faid, Htf/r chief juftiCe, in the cafe of Qhanie v< 

IVeedon., ante 700, which is now printed in 2 oalk. 628. 
denied that part of Crogate\ cafe, and held, that where the 
defendant juftifies by authority by common law* or of a 
general aa of parliament, de injitria fua proprta abfqtle tali 
caufa., is a good replication, /fowever he faid, here the de- 
fendant’s demurrer catpe after ilTue was joined upon the de 
injuria fua propria abfque tali caufa., and therefore wbs ill, 

And upon that the court held, they could give no judgm«i«» 

May 12. 
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An aBcgatlon 
that a man rr ade 
a note in writing 
forhirafclf and 
partner, fub- 
icribed with his 
own hand, and 
thereby promifed 
for himfelf and 
partner, Sec, 
implies that he 
figned it for his 
partner as well . 
as for himfelf. 


Vide antet 376. 
poft 154Z. 
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Anno regni 13 Geo. i. et pximo Geb. 2# 
B. R. 1727. 


Sarah Smith mj. William Jerves and James 
Baily. 

I N cafe brought by the plsuntifF as indorfee of a promif- 
fory note againft the defendants) the plaintiff declared, 
that the 28th of Feh. 1725. and long before, 
fojlta hucufquey the defendants were partners in viamerchan- 
dizandi et eonjun^im negotiatorum for their common advan- 
tage, and that the (aid 28th of Feb. 1725. at, ife. the faid 
defendant WUliam^ for himfelf and the faid James his part- 
ner, made his pfomiffory note in writing with his own hand, 
fubferihed according to the ftatute, 13 1 . hearing date the faid 
day and year, and delivered it then and there to one Peter Rich, 
by which note the faid William^ for himfelf and .the faid James 
Baily^ promifed to pay to the faid Peter ot order feven months 
after date of the faid note 36/. for value received, ( 3 e. 
To this count f there being feveral other counts in ‘the de- 
claration, to which the defendants pleaded mn ajfumpferunt ) 
the defendants demurred generally. And ferjeant Clyde for 
the defendants inftfted, that this note was not a negotiable 
note, nor indorfeable to the plaintiff, within the a 61 of 3 
& 4 Ann. c. ' 9. becaufe the plaintiff had not charged in the 
declaration, that the defendant William had finned the note 
for him and the other, defendant BaiJy hi^artner. But per 
curiam, it is very good, for the plaintili has faid, the de- 
fendant Wiliam made it for himfelf and bis partner, and 
fubferihed it with his own hand, whereby he promifed for 
himfelf and partner to pay, which (hews fufficiently he 
figned it for himfelf and partner. And judgtpent was given 
for the ^aintiff June the 8tb, 1727. 



Trinity Term 13 Geo. !• & i .Geo. 2 . 1 4® 5 

Monday June 1 2 , Mn Oneby being brought to the bar 
from Newgate^ to hear the refolution of the court, the chief 
jufHce delivered the opinion of the judges j in the following 
manner. 

The King verj. Oneby. 

S« with th« arguments of thecounfel in B.K- Siri 766. ind with the 
diitmentp evidence and special vehlift, 9 St. lY. 14, 

A t the general fefSons of the peace held at Hkkeji Jm 

for the county of Middlefex 28tb of Feb* in the 12 th nitirTc"S^ho^ h« 
year of his majefty’s reign John Oneby of St* Martins in the hadfthckenihe 
ficlds^i gent, was indidted, for that he the 2 d of Fek I 2 Geo, 
at the faid parifli, felonioufly, voluntarily, and of his lue 
lice forethought, made an aflault upon ohe William (?Wirr, weund wasgjv*. 
Efq; and that he the faid John Onehy^ with a fword which 
he had then and there held drawn in his right band, the faid ^0^5 ^ 

IVilliam Gower in and upon the left part of his belly near cited, 
the navel felonioufly, voluntarily, and of his malice fore- Airanfpoitof 
thought, didftrike and thruft, giving the faid William Gower paflionfhanne. * 
then and there with tHe faid drawn fwerd in and upon his kHKiroTamMi 
laid left part of his belly near the navel a mortal wound, of manfuughtcr 
which mortal wound the faid William Gower lived in a Ian- only, unicfs it 
guiftiing condition from the faid 2d of Feh* to the 3d day of 
the faid Feb. on which 3d day of Feb. the faid William Gower ^ning^faculd©** 
at the parifli aforefaid of the faid mortal wound did die ; and from the time 
fo the jurors find, that the faid Oneby the faid William Gower 
felonioufly,^ voluntarily, and of his malice forethought, did g^vingof the ^ 
kill, ann m^^der. ^Which indidfment being delivered to mortal wound, 
the juftices of gaol delivery for Newgate^ the faid ^ 

Oneby was arraigned thereupon, and pleaded not guilty, *9^6.^^^* 
And upon the trial, which has had before Mr. baron Any aft of dcK- 
and Sir IVilliam Thompfon recorder of London^ the jury found beration in the 
the fpccial verditEf following, w%. that the faid John * 

and the faid William Gower j together with Richy Tho- was not 
mas Hawkins and Michael Blunty were in company together deprived of hi* 
in a room in the Cajile-tavern in the parifli of St. Martinis rcafoning facuU 
in the Fields^ in a friendly manner ; that after the faid John 
Onehyy William Gower^ John Richy Thomas Hawkins aiKT^liriod. s. C. t 
Michael Blunty had continued togetlier in the faid room for B. R. 

the fpace of two hours, a box and dice were called for j 
whereupon the drawer faid, that he had dice but no box, pa^on^j^alino^ 
and that thereupon the faid John Oneby commanded the be taken 10 con* 
drawer to bring a pepper-box, and atcordingly a pepper- tinue an immo- 
box and dice* were brought ; that immediately after the faid 
John Onebyy WiUiam Gowery John Richy Thomas Hawkinsy ..p.^ nn>Dcrl th« 
and Michael Blunty began to play at hazard j and after they proySce^ the' 

court to deter- 
mine what afford proof of Bialice. D, icc. poft 15S4. vide Burr. 396. 474, 937. 3 T. R. 428. 

Wha! dclibcratloQ, and within what time a tranl^rt of palTion fhall be taken to havr fubfided, vide 
Swectapple Appleton* B. R. M. 13 G. 3 i T. R. 1 68, 1 69, ni. 'I'is a proof of malice to 
Tell a man deliberately after a quarrel, you will have his bioed. S. C.\i Barnard. B. R. 17. of 
deliberation to call a man back into a room has quitwn. *Tis never to be prefumed that th9 
kiillns; of a man took pl^ce upon a fudden quarrel, v 
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bad prayed half an hour, the falJ yohn 7J/c/;afkcd«i(jjany of,the 
company would fet him three pieces of money c^led half- 
crowns, that thereupon the faid If'lUiam Gower in a jocular 
manner fet three pieces of money called halfpence, and then 
faid to the faid John Rich^ that he had fet him three pieces j^that 
the faW yohn Oneby at the fame time fet the faid yohruRlch three 
half-crowns, which the faid yohn Rich won ; and immediately 
the laid yohn Onehy in an angry manncr#turncd to theYaid 
William Gmer^ and faid to him, that it was an impertinent 
thing to fet half pence ; and further faid to the faid William 
Gower^zt he the faid fPllliam Gower an impertinent puppy 
infp doing; to which the faid William then and there 

anfw^ered, that whofoever called him fo was a rafeal ; and 
thereupon the faid yohi^ Oneby took up a glafs bottle, and 
with great force threw it at the faid William Gower^ but the 
glafs bottle did not ftrike the faid William Gower^ but pafT- 
ing by near his head brufhed his peruke, which he then had 
upon his head, and beat out fome of the powder out of his 
peruke; that thereupon the faid William Gower immediately 
after toft a glafs or candleftick at the faid John Oneby^ but 
the glafs or candleftick did not hit the faid John Oneby upon 
which both the faid yohn Onehy and William Gower prefcntly 
rofe from their feats, 'to fetch their fwords, which then 
hung up in tho room ; and the faid JVilltam Gower then 
drew his fword out of the fcabbard, but the faid John Onehy 
was hindred by others of the company from drawing his 
fword out of the fcabbard, whereupon the {zid William 
<j^fr threw away his fword, and by the imerpofition of 
fSe laid yohn Rkh^ Thomas Hawkins and Miclmel Blunts the 
faid William Gower and yohn Oneby fat down again, and be- 
ing fo fet down continued for the fpace of an hour in com- 
pany with the faid yohn Richy Thomas Hawkins and Michael 
Blunt \ that after the expiration of that hour the faid William 
Gower faid to the faid yohn Onefyy we have had hot words, 
but you was the aggreflbr, but I think we may pafs it over ; 
and at the fame time the faid William Gower offered his hand 
to the faid yohn Oneby ; to which the faid John Oneby then 
anfwered the faid William Gower^ no damn you, I will have 
your blood ; that aftermrds the reckoning was paid by the 
faid yohn Oneby^ William Gower, yohn Richi Thomas Haw^ 
kins and Michael Blunt s and that the faid William Gower, 
yohn Rich, Thomas Hawkins and Michael Blunt out of 
the faid room, with an intent to go home, leaving the faid 
yohn Onehy, in the room that the faid yohft Oneby fo as 
aforefaid remaining in the room ; called to the faid William 
Gower, young man came back, I have fomeithing to fay to 
you ; that thereupon the faid William Gower returned into 
the faid room and the door 'of the room was immediately 
flung to, and Ihut, by rcafon of which (hutting of the door, 
all of the laid company befides the faid William Gower and 
John Oneby were (but out of the room ; and that then ^fter 

fhutting 
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fliutting |f .the door a clafliing of fwrords was heard; then 
the jury find, that the faid "John Oneby gave the faid o»*«y. 
fVilliam Gower with his fword the mortal wound in the in- . ’ . 

diclment mentioned, of which he died ; , but they further 
find, that at the breaking up of 'the conipany the (aid John 
Onthy had his great coat thrown over his ihoulders, and that 
the fjid John Onehy received three final! wounds in the fight- 
ing with the faid William Gower \ and thet the laid IViUiam 
Gower, being alked upon his death-bed, whether he the'faid 
William Gower had received his wounds in a manner among 
I'wordf-mcn called fair, anfwered, I tbinic l did ; and they 
further find, that from the time the faid Oneby threw the 
glafs bottle at the faid William Gower, there was no recon- 
ciliation between the faid John Oneby And IVtlUam Gower', 
and whether this is murder or manilau^ter, the jury pray 
the advice of the court : and if, {jff. 

So that the queftion upon the fpecial verdiA is, whether 
John Oneby the prifoner at the bar is guilty of murder or 
manflaughter. 

A great deal of time was fpent in drawing up this fpecial 
verdift; for altho’ the trial at the Old Bailey was in the be- 
ginning of laft Marsh was twelve months, j'et the record 
was not removed into this court till Hilary term laft; to- 
wards the end of which term it was argued by counfel on 
both fides, and another argument being defired by the coun- 
fel for the prifoner, we thought it proper, to defire the 
opinion of all the reft of the judges,; Mid for that purpofe it 
was arguecf before all the judges at Serjeants Inn hall in 
Chancery Lane upon the 6’th day of May laft ; which was as 
foon as all the judges could meet by reafon of the interven- 
tion of the circuits. And after mature confidcration had, 
upon a meeting of them,, they feriatim gave their opinions; 
and came to this refoliudon unanimuufly, not one of them 
diflenting, and which I have authority from them to de- 
clare, VIZ. that John Oneby the prifoner at the bar, upon 
the fatfts found upon fpeciad verdin, is guilty of murder. 

Without entring into a nice examination of the feveral 
definitions or deferiptions of murder, as they are found in 
the old law-books, as BraHon, Briton, and Fleta, where the 
wickedneft of the adf is aggravated by the circumftances of 
fecrecy or treachery; murder has been long fince fetded to 
be, the voluntary killing a perfon of malice prepenfe, and 
that whether it was dope fecrctly, or publickly. Staundf. pL 
cor. i8. b, *3 Injl. $4. 

But then it muft be confidered, what the word malice in , 
fuch cafe imports. In commbn.acceptation malice is took 
to be a fettled anger (which requires fome length of time) 
in one perfon againft another, and a defire of revenge. But 
in the legal acceptation, it imports a wickednefs, which 

' includes 
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includes a circumftance attending an aft, that cji^s off all 
Okeby. 33 * taking away clergy, it 

* is enafted, that every p^fon, 'who fliall be indifted ^of the 
crimes therein mentioned, and thereupon arraigned, and 
iftand mute of malice or of frowardnefs of mind, fhall lofe 
the benefit of his clergy. Now in that place malice Can 
never be underftood in the vulgar fenfe, for the party^can- 
not be thought to ftand mute out of a«fettled anger, or 
defire 'of revenge, but only to favehimfelf; and therefore 
fuch {landing mute, and refufmg tofubmitto the courfe of 
juftice^rif fa?d to be done wickedly, i e, without any inan- 
ner of excufe, or out of frowardnefs of mind, 

This malice, eflenttal ingredient to make the killing a 
perfon murder (to ufe the expreffions of lord cfiief juftice 
and lord chief juftice Hale^ whofe authority hath efta- 
bliftied'themj muft be either implied or exprefs; and fays 
Hale in his Pleas of the Crown 44. this implied malice is col- 
Tefted, either from the manner of doing, or from the perfon 
{lain, or the perfon kifling. As to the two laft, there is no 
pccalion at prefent, to take them into confideration. 

I, As to the firft, vt^. from the manner of doing, a§ 
Hale expreffes it, or as Holt chief juftice, Kelynge 126. fays, 
from the patiire of the aftipn. J. Wilfully poifoning any 
man implies malice. 2. If a man doth an aft, that appa- 
rently muft do harm, witl^ ari intent to do harm, and death 
ehfues 5 it will be murder. if ^ runs with a h^rfe ufed 
^pftrlke, among a mpltitude of people, and the horfe kills 
a man ; it will be murder, for the }aw implies malice from 
the nature of t^e aft. 3. ^^illing a man without a provoca- 
tion is murder; if A. meets S. in the ftreet, and imme- 
diately runs him through with a fword, or knocks out his 
trains with a hammer, or bottle. And if angry words had 
paffed ip that cafe between A. and A yet it would have been 
ffl) It. acc. ante niurder i.n A bCcaiife words are not fuch a provocation, 
i'Ao,anaree'the as will preyent fuch a homicide from being murder; lord 
Morleyh cafe, ^elynge 56. 4. The law will imply malice 
- - from the nature of the original a£^ion, or firft affault, tho’ 
^ows pafs between the parties, before the ftroke is given, 
which occafions the death. As if upon angry words, or 
abufive language, between A* and B. of a fudden, A* 
without any prpvdcation (tor angry words or abufive lan- 
guage in (uch a cafe is looked on as nonel draws his fword 
nnmedikely, and makes a pafe at B. or ftrikes at him with 
any dangerous weapon, a? n piftol, harnnier, large ftone, 
which in probability might kill B* or do him fonac 
great bpdily hurt, ann then 5 . drajWS his fword, and mu- 
tual paffes 'are made, and .//. kills B. this will be mur- 
^r \ for the aft was voluntary, and it appears from* the 
nature of it, that it was done with an intent to do mif- 
" ^ ‘ ' * chief; 
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chief ; and therefore fince in all probability it might have 
i>ccafione(^j5’s death, or done him fome great bodily barm> 
the laW implies malice prepenfe^ and the re’fiftance or pafles 
that were made by B, were but in the defence of his per- 
fon, which was violently and cruelly attacked. And this 
wa% the r^olution of Kdynge chief yuftke* Twifdeny 
ham^ and Jldorton juAiceSy in Hopktn Huggeth czky Kelynge 
ffiu ante 1300. 13031. And though in the principal 
cafe the eight otfier Judges differed in opinion from the 
four judges in the kings bench, yet to this opinion of the 
four the eight judges cud agree, as Kelynge took it. And 
this was the true reafon of Mawgridge'^s cafe, KeU 119. the 
Judgment in which cafe is a great authority in this cafe^ 
that not bc^ng fo ftreng a cafe as the prefent cafe. It was 
indeed objefted by the counfel for the prifoncr at the bar in 
their arguments in the prefent cafe, That MexwgridgeH 
cafe was a Angle cafe, that the judgment in that cafe had 
carried murder further than it haa ever been carried before^ 
That it was not determined with the unanimous opinion 
of all the then judges, for one very great judge of the then 
twelve, vi%^ lord Trevpr^ differed from the other judges, 
and held it was only manflaughter. But upon our meeting 
to confider of this prefent cafe, al} the judges ufianimoufly 
agreed, that Jplenjagrid£e\ cafe was undoubted law, and that 
that judgment was a right and juft judgment; fo ground-!* 
lefs was that infmuation which had been made (for fuch an 
infinuatioD there was) in W'cjinnnjler^bally that fome of the 
prefent judges were of opinion, that the judgment in Mav^^ 
gridge\ cafe was not a lega] judgment. 

And this is as much as is neceffary, rather more than in 
neceffary, to be faid as to implied majice, fipce there will be 
no occanon in this cafe tp look out for malice impliedt 

2. Malice exprefs, is a dcfign formed of t;^ing away 
another man's life, or pf doine fome mifehief to another, 
in the execution of which delign death enfues, And this 
holds, where (Itch defign is not formed againft any particu- 
lar perfon ; as if A* haying no particular malice againft any 
particular perfon, comes with a genera! refolution againft 
all oppofers ; if the aift be unlawml, and death enfue, it is 
murder. As if it be to commit a riot, to enter into a park, 
lord Dacre'^s cafe, jP, C. 47. Moor 86. Sav. 67. So 
if A. goes with a refolution to kill the firft man he meets, 
and meeting B. kills him, it is murder wjth exprefs malice \ . 
yet A. had not declared any malice againft Mr againft 
any particular perfon. Much more will it be exprefi ma- 
lice, when the mifehievous defign is formed againft any 
particular perfon, which may be made evident as well by 
circumftances as by the exprefs declarations of the perfon 
killing. As that he would be revenged of B. ^r that he 

would 
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w>ou!d Ki^ve his life, or have his Wood, and fpm^^time after 
he kills B, ^ And that fuch declarations fpok^n ferjoully, 
or deliberately, or af^er time for rcfledlon, manifeft an ex- 
prd's malice, no body can doubt. ^ 

Hiivirig thus briefly mentipned that known and fettled 
rule, that th*’re muft be either malice exprefs or in^lied, 
to make murder, ^d alfo feme ,inll'anc#?s of what one 
and what tl^c other of them ^ I come to the prefent cafe be- 
fore us. 

All the twelve judge? were unanimous in opinion, that 
as the fails are founded in this fpecial yerdiil, it appears, 
that the prifoner at the bar* had exprefs malice againft 
Mr. .Go'Wer^ when he gave him the mortal wound, of which 
he died; X. Mr. Gower did npthing that could reafonably 
raife a paflion in Mr. Oneby. He gave him no provocation 
^hatfoever, for when Mr. Gower iqt the three halfpence, 
lie fet them againft Mr. Rich^ and that in a jocular manner, 
therefore that was no affront to Mr. Oneby. 2. Upon that 
Mr. Onehy turned to Mr. Gower in an aPgry manner, and 
gave him abufive language, and called him impertinent 
jpup.py ; the anfwcr of Gower Was not improper, nor more 
than what might be expeiled, that who(bever called him 
fo was a rafcal. 3. That as Ondby had before began with 
Gower^ by giving him abufive langaajge, fo he then took up 
the glafs bottle, et tnagna cum vi threw it at fiower^ and 
^at the powder out of his peruke; if it bad kill;*d (?, it 
had bcCn certainly murder ; upon which Goiver tofled a glafs 
or candleftipk at Oneby. And the difference of the finding 
m the fpecial verdidl is obfervable, Qnehy threw the bottle 
at (?. magna cum vi ; GowetoxAy tofled the glafs or candlt- 
ftick at Oneby, 4. When they fetched their fwords, Genver 
did it only to defend himfelf; for the verdidt finds, that 
though G. drew kis fword firft, yet the prifoner at the bar 
being hindred by the company from drawing his fw-ord, 
(^ower thereupon threw his fword away. 5, By the inter- 
pofition of the company the prifoner at the bar and Mr. 
Gower fat down againv and continued in con-pany for an 
hour, after which Mr. Taid, we have had hot words, 

but you was the aggrejflCbr, but 1 think we may pafs it 
over, and‘offered his b^and to the prifoner; that the prifoner 
at the bar was the ag;refl[br is . true, and that in a violent 
manner; this was fufficient, to have appeafed Rdr. Qneby^ 
but^ what is his anfwef ?, no, damn you, I will liave your 
blood. ' There is an exprefs declaration of malice, an ex- 

f irefs deplaratipn of a defign of taking away Mr. Gower\ 
ife. Thefe words iU'e incapable of any other conftruilion. 
Thefe words fhew his malicious intent, even in throwing 
the bottle at firft ; they are fpoken ah hour after the firft 
jadliott; and arc (pokenwitli deliberation. I'henext fai 5 l 
’ ‘ ' the 
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the jury find is, that afterwards (not particularly- finding 
what: int^val of time pafled between the fpcaking thefe 
words, and what is found next^ that Mr. Gower^ Ricb^ 
Hawkins^ and Blunt were out pf the room, with an intent 
to go home, leaving the prifoner at the bar in the roomj 
that the prifoner remaining in the room > called to the* faid 
IVillimn Gower^ faying, young man come back, I have 
fomething to fay^^to ypu. Thefe words alfo flicw a plaiit 
deliberation, and being attended with the circumftanccs 
found before, and what follows immediately, import con-r 
tempt, young man, come back, are infolent and imperious^ 
and import a refentment he had conceived againft Mr. 
Gower ^ about which he had fomething to fay to him. For 
what purpofe did the prifoner flay^ after all the company 
had left the room, to go home ? it was tp fay fomething tp 
Mr. Gower, What is that ? Why as foop as Mr. Gower 
is returned into the room, the door was immediately flung 
to, and (hut; and the reft of the company fliut out; and 
then after {hutting the door, a clafhing of fwords was heard^ 
and the prifoner gave Mr. Gower the mortal wound pf whicl^ 
he died, 

Thefe immediate fjibfequent fa<fts ftiew, what it was the 
prifoner had to fay to Mr. Gower \ it was to carry the ma^ 
licious defign, he had nefore declared he had againft Mr. 
Gowery into execution, viz, to have his blood ; and he had 
it, for he gave him the wpund of which be died. 

To gp farther; if the -prifoner bad malice againft Mr. 
Gowery though they fought after the door was ihut, the in^ 
terchange of blows will make no dlfFerence ; for \f J, has 
malice againft B, and meets B, and ftrikes him, B, draws^ 
J, flies to the wall. A, kills B, it is murder. J^, P. C, 4^, 
Kelynge 58 , 

Nay, if the cafe had been, that t^^PPhad been mutual 
malice between the prifoner and Mr. Gower (which doet^ 
not appear to have been on the part of the deceafed) and 
they had met and fought upon that malice; the killing 
Mr. G, by the prifoner had been murder. H, P. C. 47, 

I Buljir, 86 , 87 . Hob, 121 . CrompU 21 . 

• 

The judges were all of ppinion upon the fa£ts foun^ 
in this verdift, there appeared tobeexprefs malice in Oneby 
againft Mr. Gowery and then Oneby killing GoWety leaving 
fuch exprefs malice againft him, they were all unanimous^ 
and dear of opinion, tlut this was plainly murder. 

t 

Having thus mentioned the rcafons, upon w^h:ch we 
ground this prefent refolution; I fhall ncxi^ c' jno K r, if any 
pfthe objedions made by the counfcl fin’ths. 5' 'i,>ncr are 
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an anfwer to thefe rcafons, or tal^e off t}ie force of 
theoi. ^ 

The counfel for the prifoner Mr. Qneby infifted, that 
vpon the whole verdi<S^ the cafe was no more, than that 
from* a flight occasion paiSonate words arofe, mutual. re- 
proaches pafled, the quarrel was fudden, mutual aflaults 
were made, and on a fudden fighting in ^heat of paflioti the 
prifoner killed tfic dcCeafedjj wfiicfi can b? no more than 
tnanflaughter. 


That (uch hdL could amount to no more than man- 
flaughfer, they cited the known cafe, that if A* and 5 . fall 
out upon a fudden, and they prefently agree to fight, and 
each fetches his weapon, and go into the field, and fight, 
and one of them kills the other ; this is but manflaughter, 
//. jP. C, 48. 3 Inji. ^7. bepaufe the pafijon was never 
pooled, 


In this cafe (faid they) it is plain, the quarrel arofe on a 
fudden ; Mr. Onebyh p^on was railed, and that is not 
found by the jury to have ever been cooled, and therefore 
the words Mr. Onehy fpoke, no, damn you, I will have 
your blood, were only words of heat fpbkc under the 
continuance of"the firft paflion, And they further infifted, 
that the law had fijted no time, in which the palHon muft 
be took to be cooled ; but that depends uponcircumftanccs, 
of which ' the jury are the proper judges. In this cafe the 
whole time that paflbd between^ tfic quarrel and giving the 
mortal wpund, was but little more than ao hour ; and it 
has been adjudged, thgt the paflion {hall not be took to be 
cooled in verv near that time in iz Co, 87. Cro, yac. 296. 
H, P, C, 40. P.Ciwtey*$ cafe, where the child of A, beat the 
child of B. cMd all bloody ran home to his father ; B. 
the father ran,th||S of a mile, and beat the child 

pf A, by means w^^f he died; this was adjudged to be 
only manflaughtef \ yet there muft have been a confiderable 
time after j?. was provoked by the ufage of his child, be- 
fore he killed child, bepaufe he ran three quarters of a 
mile ; yet it being one continued paffion raifed in B, upon 
the beating of his child, it was held this was only man- 
{laughter. ^ And in this prefent cafe, to {hew the paflion 
of Mr. (Sneby^ which was fuddcnly, raifed, was not cooled; 
the counfel for Mr. Onehy obf^rved, that the jury had ex- 
prefsly found, that there w^s no reconciliation between 
Onehy the prifoner and Mr. Gower the deceafed, from the 
time Mr. Onehy firfi threw the bottle. 

This I take to be the chief objeflion, upon which the 
counfel for the prifoner principally relied. 


In 
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In anlwer to this objeftion I muft firft t^ke notice, th^t 
where a t/^n is killed, the law will not prefume, that it 
was upon a fiidJen quarrel, unlefs it is proved fo to be; 
and therefore in Legg's cafe, Kefynge it was agreed 
upon evidence, that if A kills and no fudden quarrel 
appears, it is murder, for it lies upon the party indi£l:cd| 
to prove the fudden quarrel. 


Rex 

*v 

QSiSXY, 


In the next placed from what I have laid before it appears* 
that though a quarrel was fudden, and mutual lighting be- 
fore the mortal wound given; it is by no means to be 
took as a general rule, that the killing a man yfill be only 
manflaughter. It is true, if reproachful language palles 
between A* and B. and A bids JS, draw, and they both 
draw, (it is not material which of them draws firlt) and 
they both fight, and mutual palTes are made; death enfuing 
from thence (a) will be only manflaughter, beeaufe it was (a) VidcFoitf 
of a fudden, and each ran tfie hazard of his life, Buj there *95* 
is a wide difference between that cafe, and where upor^ 
words A draws his fword, and makes a pafs at or witl^ 
fome dangerous weapon attacks him, and then B. draws, 
and they nght, and A* jciHs B. there though there was a 
quarrel upon abufive language, and there was afterwards a 
mutual fighting, yet fince A, attacked B* with a weapon 
pr inftrument, which might have taken away B’s life, 
though they fought afterwards, that will be murder. And 
this was agreed by all the judges in tfie prefent cafe. 

t 

But for argument’s fake, and it is only for argument’^s 
fake, and to give the objeftion made by the counfel fpr the 
prifoner it’s full force; |fitfliouldbe looked on here, that 
what is found in the former part of the verdift was upon a 
fudden quarrel, and only the efFe(^ of paflion; yet if it ap- 
pears upori the fpeciaf verdiii, that there was fufficient 
time for this paifion to cool, and for j^afon to get the 
better of the tranfport of paffion, and tne fubTequent afts 
were deliberate, before the mortal wound given ; the kill- 
ing of the deceafed will be murder, 


And all the judges were of opinion, that upon csonfider- 
atlon of the fa6ts found, it appeared, there had been fuf- 
ficient time for Mr. Onebyh tranfport of paffion to cool, 
and that he had deliberated, and that the killing of Mr; Gower 
was a deliberate aft, and the refult of malice Mr. Oneby 
had conceived againft the deceafed. 

But before I mention their reafons, I muft lay down 
this gropofition, which they all agreed, viz. that the court 
are judges of the malice, and not the jury; and that, the 
court are alfo judges upon the fafts found by the jury, 
whether, if the quarrd was fudden, there was time for 

the 
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the paffion to coolj or whether the aft was deliberate or 
not ? . ^ , 

Upon the trial of the indiftment^the judge direfts the 
jury thus^ If you believe fuch and fiich witncffes, vvh'o have 
fwom fuch and fuch fafts, the killing the deceafed ' was 
with malice prepenfe cxprefs, or it was with malice im- 
plied, and then you ought to find the, prifoner guilty of 
murder ; but if you do not believe thofe witnefles, then you 
ought to find him guilty of manflaughter only : and fo ac- 
cording to -the nature of the cafe, if you believe fuch and 
fuch fafts, the aft was deliberate/ or not deliberate ; and 
then you ought to find fo and fo. And the jury may, if 
they think proper, give a general vcrdift, either that the 
p. ifoner is guilty of murder, or of manflaughter. But if 
^hoy d dire giving a general verdift, and will find the fafts 
fpccially, the court is to form their judgment from the fafts 
found, whether there was malice or not, or whether the 
f ift was done on a fudden tranfport of paflion, or was an 
act of deliberation or not, 

Although there are many fpecial verdifts in indiftments 
for murder, there never was one, where the jury find in 
exprefs terms,, that the aft was done with malice, or was 
not done with malice prepenfe, or that it was done upon a 
fudden quarrel and in tranfport of pardon, or that the paflion 
was cooled, or not cooled, or that the aft was deliberate, 
or not deliberate ; but the colleftion of thofe tilings from the 
fafts found is left to the judgment of the court. Holloway* % 
cafe, Palm, 545. Cro. Car, 131. IV, Jones 198, So in 
tfie Cafe cited by the counfel for the prifoner, Cro, Jac, 266. 
flowley'*^ cafe, the jury find the faft, but don’t find in ex- 
prefs terms, that the father, whofe child was beat, killed 
the other child in a fudden heat of paflion; but that was 
left to the judgment of the court, upon the particular fafts 
found. 

But then it is objefted, that the law has fixed no time 
in which the paflion muft be fuppofed to be cooled. ’Tis 
very true, it has not, nor could it, becaufe paflions in fome 
perfons are ftronger and their judgments weaker than in 
others; ^and by confequerice it will require a longer time 
in fome, for reafon to get the better of their paflions, than 
in others ; but that muft depend upon the fafts, which fliew 
whether the perfon has deliberated or not ; for afts of deli- 
beration will make it appear, whether that violent tranfport 
of paffion was cooled no no. 

But thus far the refolurions of the judges have already gone, 
and it has been adjudged, that if two fall out upon a fudden, 
and they appoint to fightnext day, tliat the paflion by that tim- 

mu 
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muft be looked on to be cooled ; and in fuch cafe, if they 
meet riext^day, and and the one kills the other at 

that meeting, it hai been often held to be murder. Hsle 

p. a 48. 

To go a little further: if two men fall out in the morn- 
ing,* and meet and fight in the afternoon, and one of them 
is ilaiu ; this is murder 5 for there was time to allay the 
heat, and their meeting is of malice. So is cafe, 

Kflyng 2J» 

At the meeting of all the judges before lord Morle^% 
trial by the peers for the murder of one Hafiings^ they all 
agreed, that if upon words two men grow to anger, and 
afterwards they fupprefs that ai^er, and then fall into other 
difeourfe, or have other diverfions, for fuch a reafonable 
fpace of time as in reafonable intendment their heat might 
be cooled, and fome time after they drew upon one another, 
and fight, and one of them is killed ; this is murder, becaufe 
being attended with fuch .circumftances, it is reafonably 
fiippofed to be a delibefate a(3, and a premeditated Vevengc 
upon the firft quarrel. But the circumftances of fuch an 
a6f being matter of fafl, the jury are judges of them, 
Kelyng 56. The meaning of which laft words is, that the 
jury are judges of the fa(fts, from which thofe circumftances 
are colleded. But as I faid before, when thofe fafts are 
found, the court is to judges from them, whether they do 
not fliew the ail was deliberate or not. 

Lord Morlcy upon this trial by the peers was acquitted ; 
and after that in Efljier term 18 Car. 2. Broomwkh^ who 
was indiiled as a principal, in being prefent, aiding and 
abetting lord Morky in the murder of Hajiings^ was tried 
at the king’s bench bar. The quarrel was at a tavern ; but 
it was proved, when the quarrel was at the tavern, 
that lord Morley faid, if we fight at this time, I ftiall 
have a difadvantage, by rcafon of the height of my 
flioes; and prefently after they went into the fields and 
fought, lord Morley killed Haflng%\ but while they were 
fighting, Broormxikh made a thruft at HaJfingSj and lord 
Morley clofed in wdth HaJiirtgSy and killed him ; and (fays 
the book) this wsts. held as clear evidence of their intention 
to fight, when they went out of the tavern ; and the quar- 
rel being only about words, and fighting in little time 
after, it was held murder by all the court. And there need 
not be a night’s time between the quarrel ^nd the fighting, 
to make it murder, but fuch time only as it may appear not 
to be ^one on the firft paflion; for lord Morley confidered 
the difadvantage of his Ihoes : and the court directed the 
jury,, that it was njurder in Broomwtchy being prefent and 
aiding j but the jury acquitted him. I Sid. 277. reports 
the fame cafe, and fays, that the court in the direction to 
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the Jury laid it down, that after the provocation in the 
houfe, they fay> this is no convenient place (^d fp have 
reafon, to judge of conveniency) and appoint another place, 
though the fight is to be preferitly j this is murder> for the 
circumftances ihew their temper. 

In H. P. C. 48. if A. add fall out, A. fays he will noj^ 
ftrike, but will give B. a pot of ale to tquch him) ^5. ftrikei?) 
A. kills him; murder 

Two quatrcl, the one fays, if you’ll go into the field I 
will break your head, and there one kills the other i murdei. 
Crompt. 215 . p» 49 . 

Two fall out dn a fudden in the town, and they by agree- 
ment go into the field prcfcntly, and ode kills the other j 
murden Crmpi* 23 . fd. 3 !. 

From thefc cafes it appeaf's, • though the law of 
England is fo far peculiarly favourable, (I ufe the word pe- 
culiarly, bi'caufe I know no other law that makes fiich a 
diftinftion between murder and manllaughter) as to permit 
the excefs df anger and paffion (which a man ought to keep 
under and gpvern) id fotne inftances to extenuate the 
greateft of private injuries, as the taking away a man’s life 
is; yet in thofe cafes it.muft be fuch a paflion, as for the 
time deprives him of hlS reafonlng faculties ; for if it ap- 
pears, reafon has refumed its office; if it appears he reflects, 
deliberates, and confiders before he gives the fatal ftroke, 
which cannot be as long as the fury of .paffion continues, the 
law will no longer under that pretext of paffion exempt him 
from the punifhment, which from the greatnefs of the injury 
and heinoufnefs of thecrime he juftly deferves, fo as to leflen 
it from murder to manflaughter. Let us fee therefore, 
whether upon this fpecial verdift it appears, that the fight-- 
ing and killing Mr. Gower was only done in heat of paffion, 
or was a deliberate afl:. , By what I obferved before, it 
plainly appears, it was a deliberate But to recapitu*- 
late in fliort : after the words had paffed, and the bottle was 
thrown by the prifoner, and fwords drawn ; by the interpo*- 
litiod of friends they fat down, and continued in company 
for an hopr (a reafonable time under thofe circumftances for 
the paffion to cool,) and after that hour expired, the de- 
Geafed fays, we have had hot words, but yefu was the ag- 
greflbr, but I think We may pafs it over, and at the fame 
time offered his hand to the prifoner, which was enough 
to appeafed the prifoner ; to this Mr. Oneby anfwered, 
no damn you, Til have yoUr hlood, words expreffing ma- 
lice, not paffion : then when the company went out of the 
room, the prifoner ftaid, and called the deceafed back ; 
Young man, come back, 1 have fomething to fay to you ; 
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the door was immediately Ihut, clalhing of fwords waS 
heard,,, an% the deceafed received the mortal wound from 
the prifoner at the bar* The prifoner’s words fliew what 
was his intention, viz. to take away Mr. Gowerh life; and 
the killing him mayjj^roperly be faid to have been done upon 
deliberation and coi|||bration. • 

Tfie counfel % the prifoner in their . arguments infilled, 
that there were feveral circumftances found in the fpectal 
verdidlin favour of the prifoner, which were a ‘foundation 
for the court, to conftrue the other expreffions to be only 
words of heat, and that what he did was in the heat of his 
firft palEon, which was never cooled, and not out of ma- 
lice. As, I. It is found, that at the breaking up of the 
company Mr* Oneby had his great coat thrown over his 
Ihoulders, from whence it would be a ftrain to think he 
then intended to fight with Mr* Gower. 2. It might be 
Mr. Goivei^ who fliut the door, who came back after he was 
out of the room, the jury not having found who ftiut 
the door. 3. That it was found, there was no reconcili-. 
ation between them, from the throwing the bottle at Mr* 
Gower. But as to the firft of thefe objedlions, confidering 
the words the prifoner ufed after this, and after the de- 
ceafed was out of the room, and what follor/edi fince the 
jury have found this fail, without faying any more about it, 
the natural conftruilion is, that this was only ufed by the 
prifoner as a blind to the company, to conceal from them 
his real intention, till they were gone out of the room. 
As to the fecond, it Hands uncertain upon the vcrdi£f, but 
it is an uncertainty which can have no influence upon the 
prefent determination 5 for if Mr. Gmver had ftiut the door, 
that would not alone have materially altered the cafe. As 
to the third, fince exprefs malice before appeared to be in 
the prifoner, the finding that does not import, that the 
firft heat of palfion continued only, but that the malice con- 
•tinued. 


The counfel for Mr. Oneby farther ob}e£led, that it ap- 
peared, there was a mutual fighting after the door was ftiut; 
for it is found, that be received three flight wounds 5 then 
it IS not found, who drew firft, or made the firft affault 
after the door was Ihut ; and it was poffible, a new fudden 
quarrel might then arife, in which Mr. Gower might be the 
aggreflbr ; and therefore the fpecial verdidl was uncertain 
in a material point. The anfwer to which is, what is faid 
in Leggh cafe, Kelyn. 27. cited before ; that if A. kills B. 
and no fudden quarrel appears, it is murder; for itlieson 
the party indited, to prove the fudden quarrel ; and there- 
fore the jury not having found any fuci thing for the pri- 
foner’s benefit, it is to oe took, there was no fuch. This 
is feid, fuppofmg the latter part of the verdicl could be 
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confidered, without regarding the former part 5 
that when the company went out of the room, ttc prifoner 
and Mr. Gmer were reconciled. But however that might 
have done, here it appears there was no reconciliation, and 
therefore there can be no imaginatipn of a new original 
quarrel in the room, after the door fliut. And as to 
the flight wounds the prifoner recciv* that is immaterial, 
for he having malice rgainft Mr. Gower^ though th^Pe was 
a mutual fighting, and the prifoner was wounded, yet when 
he killed Mr. Gmer it will be murder. 

The laft faft in the fpecial verdidf, which they relied on 
was, when Mr. Gower vvas alked upon his death-bed, whe- 
ther he had received his wounds in a manner among fwordf- 
men called fair, he anfwered I think I did; whereby the 
deceafed fhewed, he was fatisfied the aft was fair. The 
anfw^r to which is plain, that if A. having malice againft 
B. and they meet and fight, though the fight is never fo 
fair according to the laws of arms, yet if A. kills B. it will 
be murder. 

The cafes the counfel for the prifoner principally relied 
on to make this faft only manflaughtcr, were Rowlefs cafe^ 
tl Co, 87. an^J Turner^ cafe, Comberhatch 407, 8. 

As to It Co, 17. the cafe was, that two boys fighting 
together, the one of them was fcratched in the face, and 
he bled a great deal at the nofe, and fo he rari three quar- 
ters of a mile to his father, who feeing him very bloody, 
took in his hand a cudgel, and went three quarters of a mile 
to the other boy, and ftruck hiih upon the head, upon 
which he died ; and it was held but manflaughtcr, for (a) 
the paffion of the father continued. And there is no time, 
that the law can determine, that it was fo fettled, that it 
ihould be adjudged malice prepenfe. 

To which the anfwer is plain for the reafon given In Cro, 
Jac, 269. which is the fame cafe, that the father having 
no anger, before, but being provoked upon the complaint 
and fight of his fon^s blood, and in that anger beating him, 
of which he died 5 the law adjudged it to be upon that fud- 
den pafliop. But that is, confidering what has been faid be- 
fore, clearly diftinguiftiaWe fi^om the pfefent cafe; befides it 
may be added, it was but a little cudgel he ftrtfck with, from 
which no fuch fatal event ciould be reafonably expefted. 

Turner^ Cafe wa$ this ; his wife complained, the boy had 
not cleaned her clogs, upon which Mr. burner took; up a 
clog and ftruck him on the head, and killed him; and though 
there was no other provocation it was only held manflaughtcr. 

» But 
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But the reafon of that was, becaufe the clog was fo fmall, 
there coull be no defign to do any great harm to the boy, 
much Jefs to kill him; and a matter may corre< 3 : afervant . • 
in a reafonable' manner for a faulti And lord chief juftice 
Holt^ in Comberbatch 408. fays, that in that cafe it was an 
unlikely thing, meaning that the clog fhould kill the* boy. 

The counfcl for the prifoner being apprchenfive of the au- ' 
thority of Afaugri^e^ s cafe j Kelyng itg, befides the obfer- 
vations they had made, mentioned before, to induce the 
court to look upon that judgment as not warranted by law; 
endeavoured to dittingiiim the prefent cafe from it, fuppof- 
ing it to be law. And ift, they faid, that in MaugriJge^s 
cafe the bottle hit Mr. Cope and ttunned him ; but here the 
bottle did not hit Mr. Govjer^ but only bruttied fomepowdct 
out of his peruke, adly. In Maugridge'^s cafe the bottle was 
full of wine; here it is not found to have been fo, and 
therefore mutt be took to have been empty ; and the fize oi 
the bottle does not appear, it might be very fmall. ;5dly5 
Maugrtdge drew his fword immediately after throwing the 
bottle without intermiflion; here Mr. fword was 

firft drawn. 4thly, Mr. Copemv^r drew; here Mr. Geiver 
not only drew the firft, but clafhing of fwords were heard^ 
fo there mutt have been fighting. 

It is very true ffo far as thofe fails will make a differ- 
ence) this prefent cafe is diftinguifhable from ?dt4ugridge^^ 
cafe ; for that cafe was determined only upon an implied 
malice (bat I faid before, was very rightly and juttly 
determined, as we all agreed;) for ftriilly and properly 
fpcaking, although the words expfefs malice is mentioned in 
the reafons given for thalf refolution, yet it was but malice 
implied. But ftill this way of diftinguiflfing the prefent 
cafe from Maugridge\ will be of no fervice to the prifoner ; 
becaufe though all the judges held, this cafe was diftinguifh- 
able from miugridgeH cafe, it was in refped that this was 
a much ftronger cafe as to the murder, the jury having 
found fa(fts which fhew Mr. Oneby had an exprefs malic^ 
againft Mr. Gower, Upon the whole matter this couj;,p, 
with the concurrent opinion of all the other judges, is of 
opinion, that the prifoner at the bar John Oneby^ by thi^ 
fpecial verdid is found guilty of murder. 

The prifoner being, after this refolution pronounced, iit^ 
titled by the courfe of the court to have four days to move 
in arreft of judgment, he was fent back to Newgate^ and a 
rule for bringing him up to receive judgment the end of the 
week, was made; before which time an account came of 
the death of his late majeftyat Ofnaburgh iith of June* 

And afterwards at the time appointed by the rule he was 
brought to the bar, and judgment was pronounced' againft 
him, and execution awarded. After which a pretty ftronfir 
VOL,II. 3C \pplg 
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application was made to his majefty king George the fcconcl 
for a reprieve ; 'but he was pleafecl to declare, that th(? judges 
havinai' adjudged the prifonc-r guilty of murder, the law 
Hiould take its courfe. In which attempt the piifoncr not 
fucccediiig, he killed himfelf in Neu>gate in the night before 
the day .ipp'>inted for his cxecniion, by cutting through the 
great artery ui his ann with a razor, by which he jjlod to 
death. t 

Memorandum^ As fodn as I had delivered this refolutlon, 
I defired my brothers Fortefeue^ Reynolds and Prohyn^ that if 
they difapproveJ any thing I have laid down, they would 
exprefs their difapprobation 3 but they publickly declared, 
they concurred in omytibus. 


Thomas Warren verf Matthew Confett. 

S C. Str. 773. andj-atber incoiTc^lIy i Barnard. B. R. 15. 

E rror on a judgment given in the common pleas in 
an a£lion of debt for 2800/. brought by Confett againft 
Warren^ upon a covenant to pay that fum in cafe the plain- 
tiff and defendant did not perform the covenants in an in- 
denture for the transfer of and payment for fhares in the 
JVelJh copper company ; in which the plaintiff below Mat- 
thew Ci? declared, that the 19th of Aug, i;720, by a cer- 
tain indenture made between the plaintiff and defendant 
(one part of which fealed by the faid Warren the plaintiff 
Conjett produced in court) the faidi Confett for the confidera- 
tions in the faid indenture mentioned for himfelf, fsfr. cove- 
nanted and agreed with the faid Warren^ iSc. that upon 
payment to him, of 1400/. he, fffr. would transfer to 
the (aid Warren twenty-five (hares in the ftock of the gover- 
nor and company of the copper miners in Wales^ when and 
as foon as the transfer book of the faid governor and com- 
pany fhould be open, Effr. and that the faid Warren cove- 
rianted v/ith the (aid Confett by the faid indenture, that he, 
fAc, would not only accept the faid twenty-five (hares, but 
would upon transfer thereof pay to the faid Confett^ tffr. the 
faid fum of 14OO/, in full for the purchafe of the premifles ; 
and for the performance of the covenants, payment and 
agreements aforefaid, on the part and behalf of the faid re- 
fpedtive parties, each obliged himfelf, his heirs, 
to the other of them, in the penal fum of 2800/. by 
the faid indenture ; and the plaintiff below Matthew Conptt 
in faft fays, that after making the faid indenture, viz, 23d 
of Augujl 1720, the faid transfer book of the faid governor 
and company firft opened after the making the faid indcjii- 

turc> 
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ture, and tkat he the faid Matthew Cori f t t Aut kvm Warrek 

of la/' transfer the laid twenty-nve fliares to the faid Thonms ConTi^tt. 
IFarren^ of witich he i'.ad notice ; but the laid defendant 
ThcTuas IVarrcn refufed to accept the faid transfer, and has 
not paid the faiJ 1400/. to the' faid per quod Of^^Vio 

accirvit to the fiiid Corfett to demand and have of the faid 
Tbormis JVarren the faid 2800/. To which ihe defendant 
JVarren pleaded, quod iife non dehet praediclo Alaitbeo Confett 
prnediilas 2800/. ncc a li quern tndedenarium^ eUde hoc poult 

Je fuper putriunu 'To this Confett the plaintiff below demur- 
red, and fliewcd for caufe, quod pracdUlus the defendant 
Warren non rej'pondh materlae proinfradilone convenihuis 
nata(\fed plaeiiavit genevalc placltum In hujnfmodi cafu non ad^ 
niijjihili'^ ThelJefendant joined in demurrer ajid in the 

common pleas judgment was given for the plaintiff Confetti 
Upon which judgment Warren brought this writ of error. 

And it was- argued for the plaintiff in error by Mr. Reevr^ 
and by Adr. ferj cant for the defendant in error, in 

Mich, terrr, n Geo, 1724. And it W'as argued in this 
Trin, term by Mr. Fa za her ley for the plaintiff in error, and 
by Mr. lerjecint Chappie for the defendant in error. And 
the finglc queflion tliat was made was, whether nil dehei is 
a good plea to debt brought fur the penalty upon ihefc arti- 
cles ? And it was infiffed upon by xMr. Reeve Mr. Faza-* 
herhy^ tluxt it was a good plea, and that therefore judgment 
ought to have been given for the defendant by the court of 
Common ple^is. * 


The cou'ifel for the pl.iintifF in error agreed, that where 
debt is brought upon a-JuJgmcnt, or up‘)n a Tingle bill, 
the defendant cannot plead nil debet ; bccaufc by the judg- 
ment or Tingle bond the defendant d(;cs appear to be in- 
debted, and tlic difeharge muff be by matter of as high a 
nature. So in debt upon a bond with condition for pay- 
ment, nil dehet no plea; for the plaintiff declares only 
tjpon the bond, and the defemlant muff pray oyer of tlio 
bond and condition, or if the bond is defealanccd by a dif- 
tinct deed he muff plead that defeafance, and fhew he has 
performed tlje condition of the bond, or the agreement in 
the defeafance. But here it was not enough for the plain- 
tiff to fet out the articles, but it was abfolutely ne*fceflary 
for him to aver the facts, to intitle him to the Jidtion, as 
that he had transferred, and that the defendant had not ac- 


cepted the tvventy-five fivares and paid the 1400/. fo that 
this adtion is not barely founded on the ariicles, but on tho 
defendant’s not performing the fadts in the articles; and la 
fuch cafe the defendant is not eftopped, to fay he owxs no- 
thingf becaufe the caufe of adfi^n arifes from fadf, and not 


barely from the deed. And therefore in debt for rept upon 
a Icafe by indcntuie, the defendant may plead payment, or 
levied by diftrefs, ct fic nil dehet. Every day’s experience Cowp. 

Thews, that ^ (a) general nil dehet is a good pica to debt for 
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rent upon a Icafe by indenture. Where matter* of fafl: is 
mingled with record, it '{a) is triable per pais, rlobt 244, 
Peter v. Stafford. And in fuch cafe nil debet is a good pica, 
as in debt for taking fcavage contra fonnam Jiatuti. 21 H.j. 
14. Iffue join 23. So in any a£lion of debt upon a fta- 
tute, bccaufe the a£lion is grounded on the fail as well as 
on the ftatute. In debt for an efcape of a perfon to^k in 
execution upon a judgment by ad*Jatis^ciendum^ nil 

debet is a good plea, I Sound. 38. Jones v. Pope ; yet fuch 
action of debt is not barred by the ftatute of limitations. So 
in debt for tithes, yet thofc aftions are grounded upon fta- 
tutes Cro. Car. 513. Tallery v. Jackfon. So in debt upon 
a judgment recovered againft an adminiftrator upon fuggeft- 
jng a devajlaviu the defendant may pHad nil debet^ and fo 
Mr. iJ^^v^faidit washeldby lord chief juftice Holt in the 
cafe of Berwick v. Andrews^ Mich. 2 Ann. And yet to debt 
upon a judgment nil debet is no plea. Therefore they con- 
cluded, that in this cafe the aftion of'- debt not being barely 
founded upon the articles, but upon the faft alfo (in not ac- 
cepting the flia res, and in not paying the 1400/.) nil debet 
was a good plea ; and the judgment given in the common 
pleas for the plaintiff there was erroneous, and ought to be 
reverfed. 

On the other fide it was argued by Mr. ferjeant Darnall 
and Mr. ferjeant Chapplcy that thejilea was an ill plea; and 
that judgment ought to be affirmed. They admitted, that 
in debt for rent (though referved by indenture) or for an 
efcape, or upon a ftatute, nil debit would be a good plea 3 
becaufe the foundation of the adlion is a mere fadl, as the 
arrears of rent, the efcape, or the doing the a£l prohibited 
by the ftatute. So on the other hand, where the aSion is 
grounded upon a record, or fpecialty, nil debet is no plea. 
3 Lev. 170. Tyndal v. Hutchinfon. Covenant upon an 
indenture of leafe, and breach was affigned in non-payment 
of rent according to the covenant in the indenture ; the 
plaintiff demurred generally, and adjudged per totam curiam.^ 
that nil debet is no pica in this cafe upon the indenture. 
[But (b) that was a plea of nil debet to a breach in an aftion 
of covenant.] But as to tlie prefent cafe they faid, there 
had bi!en many aftions of the very like nature as this 
brought of late years, and it never had been before 
attempted, to plead fuch a plea 5 and if \t ftiould be 
admitted, it would put plaintiffs under infuperable dif- 
ficulties, and to great and unneceffary expences. For 
they muft bring witneffes, to prove the execution of the 
deed or articles, that the contrail was regiftered, when 
the books firft opened, that he tendered the ftock; £ 5 fr. 
On the other hand, the defendant cannot be prejudiced, 
by confining him, as hitherto has been prailifed, to anfwcr 
the fails in the declaration, or deny the deed if he will, or 
to plead the contrail was not regiftered, And by the 
• leave 
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leave or the court he may have liberty to plead more than Warr%k 
one of tllefc things, whereby he will be. (ecu re of relying con«jett 4 
upon all proper defences, and the plaintiff will by the plea , 

have pointed out to him what will be necclTary for him, to 
come prepared at the trial to prove. But they principally 
rehed on the cafe of Smith v. Jinsiteheadj faid by them to be 
adjudged Trin, 9 Geo. B. R. that in debt brought by the 
plaintiff as affign^^ of the fheriff upon a bail-bond, (^7) «/7 (ii) Acc. Burr. 
debet was no good plea; which comes up to this cafe, be- ^5^6. BI.683* 
caufe the defendant is not concluded by the aflignment of 
the ftieriff, being as to him a ftranger, but as a matter of 
faft, as alfo the arreft, which Fortefeue jufiice faid was 
fo adjudged. And it was adjudged Pafe. 10 Geo. between 
Sir yohn Williams et aV v. Wehh. in this court, that in an 
a< 5 lion of debt brought by aflignees of commiflioners of 
bankrupts, nil dehet was held an ill plea. Therefore they 
concluded this plea was ill, and judgment ought to be 
affirmed. 

And of that opinion was the whole court. For there Is 
a difference, where the fpecialty is but an inducement to 
the a£fion, and matter of fzSi is the foundation of it, there 
nil dehet will be a good plea ; as in debt for rent by inden- 
ture, the plaintiff need not fet out the indenture ; fo in debt 
for the efcape, or on a devajlavit againft an executor, the 
judgment is but inducement, and (/>) the efcape and devaf-^ (^)Videante 
tavit are the foundations of the aftion: but where the deed 35 * 
is the foundation, and the fa(9: is but inducement ; nil debet 
is no plea, as in this cafe, the articles are the foundation of 
the aftion ; and therefore they held, nil debet was no good 
plea, becaufe it would make the jury judges of the validity 
of the deed. Befides, this having been never attempted 
before, where there have been abundance of actions of this 
nature, is a ftrong argument, that it was generally taken, 
this plea could not be pleaded, which otherwife the counfel 
for the defendants would certainly have advifed their clients 
to have pleaded, fince it would have been of fo great advantage 
to them, and have put the plaintiffs under very great dif- 
ficulties. And the chief j uft ice Raymond and j uftice Reynolds 
relied much upon the authority of the cafe of Smith v. Whiter 
headj which they took to be a very appofite cafe. Judg- 
ment was affirmed. Tuefday June bth^ Hardr. 
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On a feire fhclas 
by bn ion and 
feint' upon a 
judgment reco- 
vtiedby tluftms 
<lumlbla) the* 
plaintiif { need 
Dot all'jgj by 
way venue 
'f'^liert they 
Daarricd. 


Uponardre 
facias, if the 
dcfti;)dant de- 
murs alleging 
that, the dedara^ 
ikn is infuffici- 
cm, a joinder 
ilating that the 
writ of feire 
facias is fufficl- 
ent docs not 
^ccafion a dif- 
continuance, 


I, 

Thomas and 'fohn Blake verf. fohnDodeniead 
and Sarah his wife, late Sarah Aflrill. 

Ji. C. .Str. 775, and with feme little difference i Barn. B R. l6. 

E I^ R O R upon a judgment given in ithe commnn pleas 
againfl Jehu and Thomas Blake in a feire facias brought 
there by Dodem^ad and his wifc» v/hich fet out, that the faid 
Sarah^ dumjola^ recovered againft the B lakes 600/. debt, 
/7nd, go/, cofts, executio tamen judicii p 7 ^aediSfi adhuc reflat fa- 
clenda^ ac pracd\Ba Sara pofl redditionem judicii praedUii cepit 
in virum pracdifJum fohannem Dodemead^ ^c, the defendants 
veniunt et deferidunt vim et injur iam quandoy c, et petunt 
judicium dc narraiione praeditlUy quia dicunty quod narratio 
■praedittd materiaque in eadem contenta minus fufficientta in lege 
cxiflunty f5V. and fo demur, and fliew for caiifc, that the 
Dodemead et uxor non oflendunt curiae hie diem nec lo- 
cum in quthits diSta Sara cepit praediSium Johannetn Z). in virum 
fuumy (Sc. Et praedidfi Joljannes D, et Sara dicunty quod 
ipflpcr aliqua pt'aeallegata ab executione fua de deliio et dampnis 
praedioiis verfus praefatum T, 5, et jf, B, habenda praecludi 
non debeniy quia dicunty quod breve de feire facias praediklutn 
?naieriaqus in eodem contenta bona et fufldcientia in lege exiflunt 
ad ipfos y, D. et S. executionem juam praedUt^m Verfos prae- 
didos T. B. et y, B, manutenendumy iSc* And judgme.nt 
was given in the common pleas for the plaintifls Dodemead 
and his wife. tJpon which a writ of error beirrg brought, 
it was argued by lerjeant Hawking and Mr. Lee for the 
plaintifls in error, that the writ was ill 5 becaufe no place 
was alleged, where the plaintiffs in the original adlion were 
married. For where a thing is alleged as a faft, and is ma- 
terial, it is traverfable, and in fuch cafe it is neceflary to 
allege a place where it was done^ Now here SaraJfs taking 
Dodemead for her hulband is a material fa£l to intitlc therri 
to this fein facias upon that judgment recovered againft the 
defendants by Sara dumjola \ and therefore a place ought 
to be alleged, where (he took him for her hufband. 35 H. 6. 
50. In debt brought by J. againft A, A, declared that J?. 
granted to the plaintiff A art annuim till fl. was promoted 
to a competent, benefice j a;i|d mewed, that he, vi%* 
A, fuch a time took a wlfe> and that the annuity was in 
arrear before fie took; this wife, ^mountiffg to the fum 
dcmai^ed ; and the declaration was adjudged to be naught, 
becaufe the plaintiff had not allegea a place, where he 
took his wife. Owen 23. Lord jbacreh cafe. In debt 
vpon an account taken before auditors affigned, the declara- 
tion, 
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tion did not allege a place where the auditors were afTigned. 
Mooie 527. • liiathurU v. Wejlreray^ in cov.enanr ..'gntnft a 
leffee jiy alTignce of the rcverlion of the term fo; years 
(out of which the defendant’s Icafe was derived) th;- ddend- 
ant pleaded, he had afligned his term before the grant to 
the plaintiff, and held ill; bccaufe he did not allege a pJace 
where he affigned the term. And'i!/i?/i. 233. when a ma- 
terial fa6t and travgrfiiblc is alleged, a place muft be laid, 
where it was done. And 2 Lev. 227. Chapman v. Pother-^ 
gilL And in a fch'e facies as here, the party intitled to the 
benefit of the judgment marries, a place where Ur ‘-r^ar- 
riagc was, is alleged. Co. Intr. 623. Thefaurus B 'cviim 
118, 119. This might be good after a verdid, but in 
this cafe there is a fpccial demurrer, and this defed (hewn 
for caufe. 2 . It was urged for the plafhtilf in error, that 
he had demurred in the common pleas to the declaration, 
whereas there Was no declaration, but only the writ of 
feire facias \ and the plaintiff below had joined in demurrer 
in maintenance of his writ ; and therefore this was a dif- 
continuance. 

But it was argued by Mr. Reeve and Mr. Strange e contra 
for the defendants in error, that the judgment was well 
given. And they infifted, this was only a furmifc relating 
to the perfon of the plaintiff, and was but in nature of an 
exception in abatement'; and that as to matters which go 
in abatement of a writ only, it is dot ncccffary to lay a venue. 
Lett V. Millsl ante 1014. The defendant pleaded, quodfuf 
cefit ordinem miliiarem ei jam miles cxijiit ; and it was held, 
there need be no venue^ where he was knighted ; for any 
thing that concerns the perfon fhall be tried where the 
a» 5 Iion is laid. IVcJi v. Sutton^ ante 853. And they faid, that 
the precedents in the common pleas were generally as this 
is. In Ojffiiina Brevium 259, ^ 283. there are two feire 
facias^^ juft as this, in the like cafe. %. As to the other 
objedlion, they faid this could be no difcontinuance, for 
though the plaintiff in error demurred in the common pleas 
wrong, yet the plaintiff below has not joined in that, but 
has made his demurrer pioper and right. And therefore 
they prayed, the judgment might fee affirmed. And June 
the 6th, upon the authority of feveral precedents cited, 
and for the faid reafons given by the council for this defend- 
ant in error, judgment was affirmed. And this docs not 
clalh with any*of the cafes cited on the plaintiff in error’s 
behalf; bccaufe thofe were of mat,crial fails, which went 
to the point of the ailion, and did not barely go to the 
perfon or point of the writ, and therefore a vcme ought to 
be laid as to them. 
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The King agdnfi Thomas Betts. 

S. C. with fomc difference. \ Seff. Caf. 3$ 

T ^H E defendant w^s pommitted by the- commiiEpners 
‘ for licenfing hackney coaches, upon an information 
exhibited before them by one Timothy Bower the informer 
againft the defendant, for that the defshidant the 14th of 
July 12 Qeo, prefumed to ftand and ply with a coach and 
horfes for hire at Whitechapel bars in the open ftreet, within 
the weekly bills of mortality^ and then and there drove his 
coach with horfes for hire from thence to places within the 
weekly bills of mortality, contra formam Jlatuti^ not being 
a perfon licenfed p^rfuant to the a(9: of parliament; and 
the commiflTiohers gave judgment againft him, that he 
Ihould forfeit 5A £5fc. 

This information was grounded upon i G, r. 57*/ 3« 
whereby it is ena£led, that from and after the 24th of June 
J7I5, no perfon or perfons (hall prefume to (land, ply, or 
dfive for hire with any coach whatfoever, hearfe, or coach- 
hprfes, or (hall let to hire any mourning coach or coach- 
horfes to attend or wait on any funeral, within the cities of 
London and Wejltninjier^ or luburbs of the fame, or within 
the parifties or places within the weekly bills of mortality, 
except fuch as (ball be lipenfed, under penalty of for- 
feiture of 5/. fcfc. The faft ftated ^ the commiffioners, 
as proved by the witneffes, and confefled by the defendant, 
was this, viz. 

That the defendant the faid 14th of July^ and long be- 
fore, and ever fince, was a common ftage-coachman, ufing 
to drive a ftage-cpach between Bow in the county of Mid^ 
dle/exy being a place without the pariflies and places within 
the bills of mortality, arjd the faid Whitecbapel-bars in the 
parifh of Whitechapel in the county of Middlcfexy being 
vyithin the parifhes and places within the weekly bills of 
mortality; and at the time mentioned in the information 
%)i%. the faid 14th day pf July^ flood with his ftage-coach 
and horfes in the high ftreet at the faid phee called Whiter 
ehapel bars^ and plied and offered for hire to carry any per- 
fon wantiftg fuch carriage to Bow or Stratford in his ftage- 
poach ; and that the defendant then and ther^. took into his 
ftage-coadi three perfons, and carried them thence in 
his ftage-coach to a place called Whitechapl turnpike, being 
a place within the weekly bills of mortality, and there at 
WhitechapH turnpike the defendant in the way from White^ 
chapel aforefaid to Bow and Stratford aforefaid fet dov/n out 
vf his ftage-coath one of the faid three perfons, and re- 
ceived of him fix-pence for his hire, for carrying him, £5fr> 
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that the defendant drove his coach from thence, and carried 
the two others perfons from thence to and there fet them 
down, and received of each w them bd* for hire, for car-» 
rying them in his ftagc coach; and that the defendant bc-> 
fore in that day had come with his ftage-coach from Bow^ 
and had not fet up his llage-coach at any ;inn or at any*other 
placej^ but Hood with his faid ftage-coach and horfes in the 
faid high ftreet pljiing as aforefaid, and had no licence to 
carry perfons in his faid ftage-coach for hire, 

I'his convidlion being removed into the king% bench by 
sertierari^ Mr. Abney moved to qualh it, bccaufe the faft 
ftated in the conviftion was not an offence within the aft 
of parliament of i G. r, 57. f. 3. nor within any of the 
afts about licenfing coaches, iAc. Mr. Reeve e contra for 
the king. But the court were of opinion, this was not 
withing the afts j for the defendant did not ply to drive or 
carry, or drove or carried perfons, only within the weekly 
bills of mortality, but he plied with his ftagc-coach to carry 
them the ftage he drove, viz. to Bm or Stratford^ and 
though the party was fet down within the weekly bills, viz» 
at JrbiUchapel turnpike, yet he paid for the whole ftage. 

But if the defendant had took lefs than his hire for the whole 
ftage; in this cafe the court inclined to be of opinion, that 
would have been within the afts of parliament. 2. The 
court held, that / 3, of I G. c. 57. was made to prevent 
plying, or driving for hire, or letting coaches or horfes for 
hire, to wak and attend upon funerals, which was not this 
cafe. The conviftion was quaflicd, 7, 1727. 


William Townfend ^gahift Henry Thorpe^ 

T he plaintiff being clerk of the parifti of Aparift-clcrkis 

in the county of TVilts^ in Hilary term 1725 moved * spiritual officer, 
for a prohibition, to ftay a fuit againft him in.the court^’^t^^'^ati- 
held before the defendant a furrogate of the vicar general 94^. Fijz? 274? 
•©f the biftiop of Sali/bury^ for having led a wicked, lewd 13 Co. 70. 
and debauched life, and for having committed and attempted 
to commit feveral filthy, obfeene and unnatural afts of^e^’ise! * 
lewdnefs and incontinence ; the libel fetting out particularly March, joi. 
feveral obfeene afts committed by him with Nicholas Deane^ 

John Hawkins and William Bleek [Ipecifying the beaftly afts Leon!* 2*4!* And 

in the libel, which amounted to evidences of attempts to the fpiritual 

commit fodomy] ; for being a common and notorious de- 

drunkardj mdich addifted to curfmg and fwearing, i^c. for 

being .a profaner of the Lord’s day: and this fuit was L altn 776^* 

againft the plaintiff as clerk of the fmfh of WarminJferi^'^^^^^^^Ui* 

and the libel fet out the 91ft canon, that all parifli clerks 

fliould be of an honeft and fober life and converfation ; and inany^^b^rway. 

A parilh clerk i$ intitJed to hold the office for life, thtf the time for wliich he ffiall havrit i/not 
upon his nomination. • 


the 
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the fuit was for punifliment, and to remove the plaintiff 
from the office of parifli clerk, and this mojsion was 
grounded upon a fuggeft ion, t|iat thefe matters were coun- 
table by the king’s temporal courts, i^c, and that two in- 
dictments were found ngainft him at the feffions of i/)T/ and 
UrmifKir for the county (>f for an affault with intent 

to commit fodomy with Dean and Hawkins^ for the fame 
facis charged in the libel. And a rule being made, to fbew 
caufe j it was argued againft the pj ohibuion by Dr. An-- 
eirezvsj Mr. • Fav:.akerhy and Mr. Strange^ in Hilary term 
1725. and by ferjeant Ckapple for the prohibition. Where- 
upon a rule was made, ttiat a prohibition fhould go, arid 
the plaintiff fhould declare upon it; which he accordinjfly 
did, turning his fuggeftion into a declaration. To which 
the defendant pleaded, to. have a confultation, after taking 
by proteftatioii that the plaintiff was guilty of the crimes 
mentioned in the libel fet out in the declaration, that the 
naming and making the parifh-clerk of the parochial 
church at IVart^injler aforefaicl, as often as there was a va- 
cancy, periinuit et dc jure pertinere dehnit et adhuc dchet to the 
vicar of that church for the time being; that the plaintiff 
before the exhibiting the libel, vi%. 2 Jtme 3 Geo, i. by 
virtue of the ccclefiaftical canons was named and made 
clerk of the pariih-church by J. L, clerk, vicar of the faid 
church, and that the plaintiff the place and fervice of clerk 
of the fiid parifh-church by virtue of that nomination and 
making from thence to this time had held and enjoyed ; 
that the defendant Henry^ as furrogatc of the vicfar-general, 
at the promotion of jT. L. and R* S, churchwardens of 
that church, traxit in placitum pracdiSIum IP'^illielmwn inprae^ 
diFta curia Chrijiiaiiitatis de et pro materiis praediSfis in the 
libel mentioned, before the prohibition delivered to the de- 
fendant, ca intentione ad the plaintiff, pro hujufmodi 7 na- 
legcjlura fua praediSfOy pro reformatione morum cjusy et pro fa^ 
lute animae ipfiui Williehniy juxta leges ccclefiajlicas cajligando 
et puniendoyeta/oeoetfervitiofuoparochialis clerit^i ecclrfiacprac- 
ditlac amovendoy Ithellando verfus eum in eadem curia Chrijiiani- 
tails de et pro materiis praediSfisy ISc, prout ei bene licuity ^c, 
and prays a confultation. To this plea the plaintiff demurred, 
and the defendant joined iu-demurrer. And the caufc came 
on in the paper this term to be argued by counfel. But the 
counfel for ^the defendant defiring only liberty to proceed 
againft the plaintiff in the eccleliaftical court, to deprive 
him of his office *, and the court being of opinion, that the 
plaintiff, though nominated by the vicar generally, was in- 
titled to hold the office for his life, which refolution they 
grounded upon the authority of 2 SalL 536. the cafe of 
the parlfhes of Gation and Melwltch ; and that although an 
offence was punifhable in the temporal and not in the fpiri- 
tual courts, yet there might be a proceeding thereupon in 
the f])lritual court to deprive a clerk of a parifh-church, 

though 
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though they could not proceed to punifh him for it* So is l 
Siderf '2.1']^ \ Lev^ 138. Slader v. Smallhrook^ proceed- 
ings allowed in the I'piritual court to deprive a perfon 
of orders he having forged the letters of ordination, though 
they could not have proceeded there to punifli for the for- 
gei y : to prevent the repeating the long arguments ufed 
upori the motion, where the queftion was made, whether 
all the»crimes in the libel were not punifliable only by the 
temporal laws, or whether of fome of them the eccleuafti- 
cal court could not have conufance, which would be unne- 
cefiary, fince fuppofing they were aU of them punifliable 
only by the temporal laws, yet there might be proceedings 
upon them, to deprive the plaintiff of his office; the court 
gave judgment, that the prohibition fliould ftatrd as to all 
but the proceeding for a deprivation, and as to that a con- 
fultation fliould go. June 13, 1727. Intr. Trin^ 12 
B. IL Rot* 
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late Majejiy King George dying at Ojhaburg the 
nth of June lajl^ the judges commijfions by toe adtf par- 
liament were to continue in force for fix months from that time^ 
unkfs fooner determined by the fucceffor. But about the middle of 
September hisprejent Majefiy King Gear gt the jecond gave di^ 
regions for pajfing new patents^ which were pajjed accordingly to 
all the late king*s judges^ except Mrjufiice F ottt{c\xt</ujhofe patent 
was fuperfeded i and Sir Francis Page was removed out of the 
common pleas into the king^s bench in his room » and Sfjencer 
Cowper, Efi: attorney-general to his majefiy when prince of 
Wales, and chief jufiice of Chefter ( which place he had granted 
to him by the late king^ to be chief jufiice of Chefter to him^ his 
heirs and JucceJforsy quamdiu fe bene geflerit) appeared to a 
wnt returnable in chancery the firfi day of this term^ command- 
ing him^ to take upon him the degree of a ferjeant atlaw^ and 
was fworn in chancery^ and performed the ufual ceremonies^ and 
then by patent was created one af the judges of the common pleas 
in the room of Sir Francis Page, 


nolliday Fletcher, adminiftratrix of Mofes 

Fletcher, 

S, C. Str, 7S1, I Barnard. 6. R, 29« 

I N an aftion upon the cafe upon feveral promifes for 
gooda fold and delivered to the inteftate, the plaintiff 
king's bench declared againft. the defendant Phillis Fletchery vid\ admi- 
ft?* nifiratic. omnium et fingulorum bonorum et catallorum jurium 
hinT^miniftra- creditorum quae fuerunt Mofes Fletcher nuperviri fui defunSii^ 

tor the firft time tempore mortis JuaCy quiohiit intejiatusy in cufiodia marrefchalli 
ht mentions him marrefchalciacy and then fets out the promifes made by 
not intcftatc, The defendant demurred to the declara- 
av^rpecuily, tion} and affigned for caufe of demurrer, that it is not 
that adminiftra- 

don was committed to lum. Vide Imp. Pr. C. B. 194* i Sid, 22S. 
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alleged or (hewn, ^^Xadminiftratio omnium et Jingulorum bo* Hot lid at. 
norumy tsf cP unquam commiJJ'a fuity necper quern metropolitanum ^ ychaa* 

or dinar ium qfficialemaut alium ojfficiarium {ft uUayei fuit com* 
mijfu. The plaintiff joined in demurrer. And 

Mr. Wynne for the plaintiff admitted, that a plaintiff was 
not ’obliged in his declaration againft an adminiftrator to 
Chew ^ whom adminiftration was committed) becaufe it 
did not poflibly lie.Jn his knowledge, who granted admini- 
ftratibn. But then the plaintiff ought to allege, that ad- 
miniftration was committed to the defendant. ^ And fo is 
the cafe of BraSion v. Lifter^ 2 Ventr, 84. exprefs in point ; 
where it was held by the court, that the omiffion of the 
alleging, that letters of adminiftration were committed to 
the defendant, was incurable. But Mr. Huffey for the 
plaintiff argued, that it was alleged in the declaration, that 
the defendant was adminiftratrfx ) for the plaintiff declares 
againft her, ad^mnijlratk. and that was traverfable, 
and therefore fufficient, without alleging, adminiftration 
was committed to her. He faid, that indeed the method 
of declaring againft an adminiftrator in the common pleas 
was different, for there it is B. adminiftrator of C, Z>. 

Jummonitus fuit ad refpondendum E. F. but then in the 
declaration the defendant is not alleged to be adminiftrator, 
as in this cafe ) and therefore it muft be alleged, that ad- 
miniftration was committed, in the declaration, otherwife 
the defendant will be deprived of the benefit of traverfing 
that faft. And therefore in a cafe lately between Rooke and 
Helmer it was adjudged, that a declaration againft an ad- 
miniftrator, for want of alleging that fail, was ill ; and 
probably that was the reafon of the cafe of Bra£ion v. Lijiery 
in 2 Fentr. for that was in the common pleas. The court 
having took time to confider of it, at another day gave 
judgment for the plaintiff. For they he, Id, that fuing the 
defendant as adminiftratrix did of neceflity imply, that ad- 
miniftrator want committed to her ) for no perfons can be 
adminiftrators, but by having letters of adminiftration 
granted to them ) and that the defendant might in this cafe 
have traverfed that faft alleged, that Ihe was adminiftra- 
trix ) which they held likewife to be fufficiently averred, 
by fuing her as adminiftratrix, ISc* as above. Judgment 
for the plaintiff, November the 23d, 1727. 

• 

The King verj. the inhabitants of Aynhoe. 

S* C. Fits. 3* 

T wo juftices of peace, by their order "under their 
hands and feals of Sept. 1727, removed 
Ednunds and Elizabeth his wife from the pariih of 4 /henden confer a fenie- 

ment, if any of 

thofe hirings was for a year. R. acc. ante 426. Fort. 316. 1 Self. Caf. 6. pi. 5. 226. pi tSi^ 
Vide Bum's Fpor Settlements, vi. x^tli ed. vol. 3. p. 391. 409. 

eufn 
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eum PolUcutt in the county of Bucks to the parifc of Jynhoe 
in the county of Northampton^ as the place of their laft legal 
fettlement. From which order the inhabitants of ^ynljoe 
appealed to the next quarter feflions of the peace held for 
the county of Bmks^ 5 October 1727. where upon hearing 
the Order of the two juftices it was confirmed; in which 
order of confirmation the faft was ftated fpecially, J:o the 
intent a certiorari might be brought to « remove the orders 
into the king’s bench, that the opinion of that court might 
be had the*rcupon. And the hO. fpecially Itatcd was this, 
viz. that thefaid Thomas Edmonds about fourteen years fince 
was hired for a year to Abraham Wrighton at Aynhoty and 
ferved him the fame year, and received his year’s wages, 
and afterwards at Michaelmas 1 725 went to Mr. Tlmnas 
Potter at Biffeter in the county of Oxon to be hired ; who 
told him he would not hire him then, for that he expeited a 
man-fervant in three weeks ; but if he the faid Thotnas 
Edmonds would fupply the place of fuch man-fervant till he 
came, then he the faid Thomas Potter \vom\A pay him for his 
time : whereupon the fiiid Thomas Edmonds entered into the 
fervice of the faid Thomas Pottery and lived there till near 
Chrijlmas following, and then was hired to him and ferved 
him at Biffeter till Michaelmas then following ; and then at 
Michaelmas 1726 he was hired at Bijfcter aforefaid for a 
year to his faid matter Pottery and ftayed in fuch fcrvice till 
the Midfummer following, and no longer. Thefe orders 
being accordingly removed into the king’s bench by cer-- 
tiorariy it was argued by Mr. Lee for the defendants, that 
the order ought to be quaflied, Thomas Edmonds appearing 
to be laft fettled at Biffitcr\ becaufe, though the ftatutc 
requires a hiring for a year, and a fervice for a vear, it does 
not require the hiring and fervice fliould be unaer the fame 
contract. And he rdied upon the cafe of the inhabitants 
of Brightwellmi Wejihanningy lo Mod. 287, i Seff. Caf. 
92. pL 37. foL 198, as the very cafe in point : where it 
was refolved and fettled, Hil i Geo. i. B. R. when the 
earl of Macclesfield was chief juftice. Mr. Reeve e contra 
argued, that it did not appear, Edmonds was fettled at Blfi- 
filter ; becaufe he infifted, he ought to be hired for a year, 
and ferve that year. And he fai^, it had been held between 
the inhabitants of Rudwick and Dunsfioldy ^alk. 535. Sett. 
iA Rem. 2. that if a poor man is hired for half a year, ar^d 
ferves that half year, and then is hired to the^ fame matter 
for another half year, and ferves that half year alfo, 
that would not make a fettlement. But the court upon 
the authority of the cafe of Srightwelhndi JVejibanning held, 
thefe hirings and fervice did make a fettlement; for he was 
hired for a year, and ferved a year. And the orders Vcrc 
quafhed. 
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Hannah Lee ve^f. John Pilmy, Error. C. B. 

T he plaintiff brought an a<Tion of debt on a bond, 
as executrix to her hulbaiid, agaiilft the defendant 
Pilmy in the common pleas. PUrny confefled the 
on, whereupon judgment was giver, for Lee. Upon which 
judgment PUmy brought a writ of error in the king's 
bench, and afligned fv>r error by his counfel Mr. Parker^ 
that this adtioii was brought by the plaintiff as executrix in 
the fU'bet and detinet whereas it ought to be in the detinet 
only. But to this it was anfwered by Mr. Draper^ that 
this would be aided after verdidlby the Oxford adhi i Lev. 
250. 1 Sid, 379. Frewin et ux. V. Pdinlon. Anclthea< 5 f 
oi ^ Ann, c. lb, f, 2. extends all thife ffatutes jeofails to 
judgments to be entred upon confeilion, lAc. And of this 
opinion was the court, and judgment affirmed, Feb. 8, 
1727. 


Carter verf. Jewell. 

T H E defendant was took up upon an efcape warrant 
made by my brother Fortefeue, And a motion was 
made to difeharge him and the warrant, becaufe he was 
took upon it the 6th of fanuary inlhint; and my brother 
Fortefeue was removed from his office of judge of tue hi^ig’s 
bench in Otiober before; his patent being determined upon 
the demile of the late king. And the perfon was*dlfchargcd, 
and the warrant alfo. 


Intr. Trill. 

13 Geo. 1. B. R. 
Rot. 2110, 

Intr. Hii. Q. 

B. R. Rot. 
Noohjedlion can 
be taken after a 
judgment by de- 
fault becaule an 
adtion of debt 
which ought to 
be brought in 
the detinet only 
is brought in the 
debet and deti- 
net. Vide ante 
1391* 1 Sid. 

342. pi. 6, 

1 Lev, 224. 

An executor 
cannot properly 
fue^s fuch in die 
debet and deti- 
net. R. acc. 
ante 698. j 391. 
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The King verj. Sir Edmund Elwell, Jofeph 
Billers Efq; Daniel Monty, Efq. ' 

S. C. Str. 794. I Barnard, B, R. 38, 39. more at large but incorrc^ly i SclT# 
Intr. Mich, 3 ^®* Convi^ion in Englllh port, vol 3. p. 360. 

iG. 2. n.2« defendants were convidted upon view of three 

Ifjufliccs ofthe JJ^ juftices of the peace in Kent^ of a forcible detainer j 
^^anofaford.^ committed by them to Maidjihne gaol, till they 

bio detainer they fli<^uld pay».a fiixe to the king. Upon which they fued out a 
ought to fet the certiorari to remove the convidlion into the king’s bench, 
poperftneupon ^ habeas corpus to bring np their bodies. The convic- 
Thp commit returned was, KanUjffl Memorandum^ quod 15 SepU 

went of a rain ^ ^pud Beckenham in comitatu Kantiae Elizabetha 

to remain in Ehvell quejia ejl nobis E. B. P. B, et W. P. trihus jujiicia^ 
prifon quoufque fffc, quod Edmundus Eluiell nuper de London Bar, 1 , 
if wTlinc wM fet mejfuagium ipftus Elizabethae^ et exijlens domurn 

upon him at the manjionalem ipjtus Elizabethae E. vocatum Langley Houfe^ fttu^ 
time of thecom-- atum infra parochidm de B, praediBam^ funt et ipfam 

Cowp^lo: de meffuagio praedidioy unde eadem E, E, tempore in^ 

* g^ejfus praediSfifuit jeijiia ut de lihero tenemento ipftus E, E» 
pro termino vitae fuae^ illiciteejeceruntyexpulerunt etamoverunty 
et meffuagium illud ah tpfa Elizabetha E, illicite menu forti et 
armata potentia adhuc tenent etab ipfa detinenty contra formam 
Jlatuti in hujuffnodi cafuediti et provijty unde eadem E. E, ad- 
tuncy fcilicet eodem 1 1 die SeptembrtSy apud parochiarn de B. 
praedi^amy petit a nobis JicutptaeferturjuJiiciariis exijlentibus 
ftbi in hac parte remedium congruum apponi juxta foermam ftatutiy 
fsfr. quibus quidem querimonia et pet it tone per nos praefatosjuf 
ticiarios auditisy nos praefati E. B. baronettusy P, B, et W, P, 
ju/lsciarii praedi^fi admejjuagium praedi^lumperfonaliteracce- 
dimusy et adtunc et ibidem invenimus et videmus praefatos E, E, 
L B. et D. M* praediBum mefuagium vi et armisy ilUcitey 
manu forti et armat'a potentia detinentes contra formam Jlatuti 
in hujufmodi cafu editi et provift prout ipfa eadem Elizabetha 
Elwell fie ut praefertur nobis quejia ejl : ideo confideratum ejl 
per nos praefatos jujiictariosy quod praedi£ii Edmundus Elwelly 
Jofephus Billers et Daniel Monty de manu forti detentione prae- 
diSia per vifus nofiros proprios adtunc et ibidem ut praejertur 
babitos conviSii funt et quilibet eorum conviSlus ejiy fecundum 
formam Jlatuti praediSli j fuper quo nos praefati jujliciarii prae- 
Jatos E, E* L B, etD. M. adtunc et ibidem arrejiarif actmus % 
et iidem £• E, L B. et D* M, conviSii exijlentesy et qui- 
lihet eorum convi 8 us exijiensy fuper vifus njl^os propriosy 
de manu forti detentione praediSia ut praefertury per nos 
praefatos jujliciarios committuntury et quilibet eorum com^ 
mittitufy aagaolam di£ii domini regis comitatus praediSii apua 
Maidjione in comitatu Kantiae praediSlOy proximam gaolam ad 
praedi£fum mejjuagium exifientemy ibidem remanfuri qudufque 
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finem fectrint^ et guilt bet eorum finem feCerii dOlo domino hp 
prooffenjh Jj^ts refpe^iivis pracdUlts^ de quilus quhdem praemijjis 
Jupradiiits hoc fieri fiacimus recordum: in cuius ret teftimtninm 
nos praefati JS. bar^ P* fi. et W, P, drni* jujficiarii p^ae- 
diEli huic recosdo nmnusnojiras et figilla nojira appofuimui apu'd 
parqchiatn de Beckingham praediSlafn in comitatii Kantiae prae» 
diBo decimo quinto die Septcmbris anno regni di 6 ti domini rcgis 
nunc p-imo JiipradWo, 

-E; Bcttenfoni 

P. BuiTel, 

W; Paffenger; 

Exception being takeh tb this conVi^^tiott, that it was iilj 
becaufe the commitment was of the defendants to gaol 
ibidem remanfur^ till each fhould haVe paid a fine to the king; 
and the juft ices of the peace have saiffeflcd no fine j fo that it 
amounts to an indefinite commitment to prifoh, which is 
illegal. Againtt which it was argued by ferjeant tVhitahr 
for the king, that this Court might affefs the fine, andfo they 
did in the cafe of the King V. Chaloner^ i iCek ^85. But. as 
to that cafe the court faid^ the party fubmitted to a fine, a 
Very fmall one being fet, upon the Circumftances of the cafe; 
And the judges were all of opinion, that the juftices might 
and ought to fet the fine, they being beft apprifed from 
their view of the nature of the otfence, and that they need 
not CO injianti fet it, but might adjourn for a little time tci 
confider of the fine. Andjuftice faid^ lord chief j of- 
tice Holt held fo in the cafe of the Q^ieen v. Leighton warden 
of the Fleets They held alfo, that if a certiofari came to 
them, they might proceed to fet a fine^ and compleat their 
judgment, and it would be no contempt „ And therefore 
they all held, that this Commitment beiitg^ that the defend-^ 
ants fhould lie in prifon till they pay their fine, and no finc^ 
was fet*, the conviction was naught, and was qiiafhed, and 
the defendants difeharged Febmary^i^^ 1727. 


George Turvil dgahiji Steven Aynfwortlt 

S, C. as to the third exceptioi. Stf. 787. 

T he defendant gave the plaintiff' a note uhder 

hand, ^iz. London^ 31 May 17^0, I promife td 
accept of Mr. George Turvil or his afligns 800/. South Sea 
ftock on the Mayy 1721* and pay him or his alEgns 
5600/* for the fame, witnefs my hand Steven Aynjwortk 
The plaintiff gave the defendant the like note, promifing 
to transfer, And in an aCtion brought upon this pro- 
mife, .the plaintiff declared, that the defendant in confider- 
ation that the plaintiff had promifed to transfer to the de- 
fendant upon the 31ft of May 1721. 8oq/, in capitall fundo 
y OL* II» 3 ® gubernaiori$ 
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Tu R V 1 1 guhernatorh et focietatis mercatonm Magnae Brhanniae negotl- 

Ay WORTH. maria Aujirialia et alia loca Jmericae ft pra inc^ta^ 

• tione pifcatimU^ AngUce vocato South Sea ftock, promifcd to 

accept it, and pay 5600/. toV. Upon non ajjumyit pleaded, 
the caufe came to be tried before me laft Trinity term at 
Guildhall \ and upon the trial the defendant's counfel ‘took, 
feveral exceptions, i. That the contraft, though rggiftred, 
was not regiftred according to the adi of parliament. 2. 
That thpre was not proof of a proper tender by the plain- 
tiff to transfer, lAe. and, 3. That the plaintiff had miftook 
the name of the South Sea company, for there was no fuch 
word as Atijlnalia for South but the proper Latin word was 
Aujlralia, Whereupon it was agreed, the plaintiff (hoiild 
have a verdidl, with liberty for the defendant to move for a 
new trial, if the court of king’s bench fhould be with him 
111 any of his exceptions. As to the two firft I was clear of 
opinion upon the trial, and fo was the court of king’s 
bench upon the fubfequent motion, x. that the contradf 
was regiftred according to the acf, the plaintiff having re- 
giftred that note which the defendant gave, though he had 
not regiftred the note he gave the defendant, it being out 
of his power, the defendant having that in his cuftody : 2. 
that the evidence was a proof of a proper tender to trans- 
fer, But then as to the third excepdon, it being moved 
in the king’s bench and argued by council on both fides, 
isL court was unanimous of opinion, that the plaintiff 
had failed in proving his declaration \ for the evidence being 
of a promife to accept South Sea ftock, and the name of the 
corporation being fet out with an Infenfible and improper 
word, viz, AuJirwP inftead of Aujirar did not deferibe that 
corporation, and by confequence the agreement fet out in 
the declaration was to transfer a different ftock from that 
which was proved by the evidence. And they held, that 
if the word AuJiriaP was rejefted, as the counfel for the 
plaintiff would have it, that would not help the plaiiitiif; 
for then the corporation deferibed would be, the governor 
and company of merchants trading to the feas and other 
places in America^ iAc. but wmuld not be that corporation, 
part of whofe ftock was proved to be agreed to be trans- 
ferred, and the verdiii was fet afxde, and a new trial 
granted, February ythj 1727. 

^tr. Trin. 13 jLe^ vcrL Welch. Error C.* B. 

Geo. T*. B. K. 

Rot, 304. S.C. Str. 793. 

A court dating HP' H E plaintiff bclow William Lea brought an a£lioii 
tkat the defend- JL Upon the cafe againft Richard Welch in the common 
to pleas, and declared upon feveral promifes ; and the firft: 

in I'ol^nd'being count was, that the defendant Welch was indebted to the 

fo, would pay to 

the plaintiff omitting the promife, Ig bad# 

plantifF 
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plaintiff in.ioA for goods fold and delivered, et fic inde 
indehitatu% extjhns idem Ricardus pojiea^ fcilicet the fame day 
and year at, Q c, praedUias decern libras praefato Willtelmo ciim 
inde pojiea requiUtus ejfet bene et fideliter folvere et content are 
vellet. There were other counts in the declaration. The 
defendant let judgment go by nil dicit^ and after a v\jrit of 
inquiry executed and intire damages found, judgment was 
given‘s for the plauuiff. Upon which the defendant Welch 
brought this writ of error. And Mn Parker for the plain- 
tiff in error took an exception to the declaration/ becaufe it 
was not alleged, that the defendant promifed the plaintiff^ 
that he would pay ; fo that there was no promife by the de- 
fendant, which was the foundation of the aition. And he 
cited I Lev, 164. Buckler vT Angell^ as a cafe adjudged in 
point. In ajfumpjit the plaintiff declared, that in confider.* 
ation that he would furrender a term, the defendant folvere 
vellet loL after verdidl for the plaintiff upon non ajjiimpfit^ 
judgment was arrefted, becaufe no promife was laid, and * 
then no iffue was joined. The fame cafe, i Sidi 246. He 
cited alfo Cro. Eliz. 913. Noy againft Saunders^ 

that after a verdift it would not be good* 

Mr* Clive for the defendant in error relied upon the cafe 
of Roev, Gatehdufe^ ante 145* where in cafe upon feveral 
promifes, in the fecond count there was an bmiflion as here 
of laying a piomife by the defendant, and yet the court 
held it good, and affirmed the judgment upon the writ of 
error brought. He cited alfo i Sid, 306* Bedford v. Vffing^ 
ton* But the court held, that the cafe of Roe v. Gatchoufc 
did not come up to the prefent cafe, becaufe there was a 
promife laid in the firft count, and it is upon that the court 
there laid great ftrefs, and faid that the nominative cafe 
fhould go quite through, but here is the defedl in the firft 
count. And the cafe of Buckler r. Angell as reported by 
Levinz is the very cafe* And therefore they held, the de- 
.claration was ill, and judgment was reverfed, Febi 6, 1727* 
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ceo/*fn.’iV The King w;ry^Thomas Hayes, 

Uponanindift- jk >J indlftment was found 20th Fei. 1726, Htch^s 
before die juft ices of cyer and terminer for Mid^ 
in court maLa againft the defendant and one William Hayesy for 

out the ninprius that they intendinff to defraud the executors of Edmund 
of iZoL 3ath of October 1720. forged a certain 
from^the pka writing vocatwTLZ bond purporting to be an obligatory writ- 
roli (hall after a itig under the hand and feal of the faid Edmund Longbothamy 
fpeciai verdia to ^nd to bear date the 18th of June 1718. to the faid Thomas 
fbe penalty of 560/. with condition to pay 280/. 
the variance, be on the firft of , Dec fimber next following the datCy^r. then the 
amended, s. c. indi(9:mcnt proceeds, that the faid jurors further prefent upon 
ftaraRR-iMz". oaths, that the two defendants afterwards, viz. the 
No judgment faid 30th of OSfoher 1720. did publi(][i the faid writing fo 
can be given on a by them forged as aforefaid as a true bond, W’r, contra for^ 
leawfwidec^^ then the indiftment goes on, and the faid 

any part of the jurors further fay upon their oaths, that the faid defendants 
matter put in afterwards, fcilicei the faid 30th of OSiober anno ultimo Ju^ 
^ue. R. quondam [not faying aliud]falje/abricatumfcriptumy 

55.^Str?jo89! "purporting to be made under the hand and feal of the faid 
Hard. j66 d. Edmund jLonghothamy and to bear date the iftth of yune 
^d^Ed^i^6^*^ 1718, to the faid Thomas HayeSy in the penalty of 560/. 
Com Pleader s. with condition to pay 280/- upon the ift of December next 
19. 2d. Ed. voh following the date or that writing, did publtfii, knowing it 
a.p. a to be forged, contra fohnam Jiatut. ^c. The defend- 

an ind^a. removed this indiftment into the king’s bench by err- 
mentforthrecof- tiorariy and pleaded hot gtriky ; and the caufe came on. to 
fences ftndafaas trial before me the fitting after Trinity 1727. And 
dcfendwiT gua^ producing the forged bond in evidence, it was infiffed 
of two, and^ refer Upon by the defendant’s counfel, that there was a material 
it to the court ' 

whether he is gtiilty of the ofFenws in the indifiment, 1 1 ihall be eonfiidcred as finding him guilty 
Of the two, and not guilty of the other. $. C. Str. 84 3. iRamard. B. R. 48. ^idam im- 
ports alius. R. acc. ante. 119. i p.acc.Dyerjyo. b^Hardr. 178. on an ind.^ment for forging 
and publiniing a bond, the dinrlf||«s may be to maloe a jiiry beewe^ the king and the defendant 
de quibufdam tmnfgrefnonibtrs, contenmhbus iir falOs fabrlcationibus* S. C. 1 Barnard. B. R. 
J42. If a rtatute directs tlut a perfon owwidied of an offence either by adlion on the flatute, or 
otherwife according to law fhaupay the grieved double cofVs and damagis to be afTefTed by the 
court In which he fliall be convi^^, ^ Whether a perfbn convi^d in B. R. i^on an indiftmenc 
is liable to pay fuch cods and damagcff, ^S< C« 1 Barnarl B. R. X42* And if he is, how they 
^fhall be aBci^d, 


variance 
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variance between that produced in eviderwre and that laid in 31 ^** 
the indiftrjjent ; for it was laid in the indictment, in quo 
quidem* fertpto mentionatur praediSium Edmundum Longhotham 
[Note, he had not before been fet out to have been of any 
phee pernomen Edmundi Longhotham de Ltmehoufe in parochia 
de Stepney in comitatu M.iddltjex\ but the bond produced in 
^lilence was, Edmundum Longhothamde Limehoufe in peroch^ 

W^^tfpney in comitatu Middlefex ; whereas pcroch. does not 
fignify a parifh, no^ is there any ^ch word, the confequence 
of which would be, that he is defcribed to be of ^ different 
place than he is mentioned to be of in fhe forged bond ; 
and therefore a material variance. But the cpuniel for the 
king, not admitting the variance to be material, alleged 
that the defendant having removed the indiftment by certi’* 
erariy made up the record ana brought it down; and that 
this was not thus in the original indiAment, but the record 
was made up wrong on purpofe that he might be acquitted ; 
for the counfel for the profecutor faid, they were inftrufted 
that the original indi£lment was in peroeb^ and fb agreed 
with the forged bond produced in evidence. Whereupon I 
propofed, they fliould proceed in the trials and if the jury 
fliould be of opinion, that the defendant did forge the bond 
produced iif evidence, they (hould find afpecial verdidi, upoa 
which the variance would appear, and if material the de»- 
fendant would have the benefit of it, and the profecutor 
would have an opportunity to apply to the court, and try if 
it could not be (bt right, fuppofing this fault was made in 
the record of nift prius contrary to the indi&ment Dy the 
defendant or his derk in court. Upon which the trial 
went on, and after a good deal of evidence of both fides 
(but the ftrength of the evidence was clearly with the pro- 
fecutor) the jury brought in their verdift, that the defend- 
ants were guilty of forging the writing purporting the bond 
given in evidence; ancT tnereupon they found their verdict: 
fpecially, that the defendant might have the benefit of the 
variance, Afterward in tUlary term it was 

moved on behalf of the profecutor in this caufe, that the 
nift prius roll might be amended by the plea roll, and th^ 
word paroch^ in the indidlment in the niji prius roll made 
peroch. as it was in the indictment upon the plea roll, the 
recor I having been made and carried down to trial at niJi 
prius by the defendant’s clerk in court, as Was fugpofed, to 
procure an acquittal. And after hearing counfel on both 
fides, the court made a rule for an amendment accordingly, 

January 25, 1727. whereby there was no variance between 
the forged bond fet out in the indiAment and that found in 
the fpecial verdwQ:, remaining upon the record. And now 
this term the caufe was fet down in the paper to be argued 
upon the fpecial verdift, which fpecial verdift was this; the 
jury found, that the defendant 30th of OBober ill the in« 
diffment mentioned, at the place in the indidhnent laid in 
the county of Middlefex fer that purpofe,, did forge quoddap. 

jeriptup 
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fcriptum fupcr papyrunt^ Anghce vocatum a bond'/« verbis liu- 
ris et figuris jeqt^entibusy viz, Noverint nniverft^ ^c, ,and fo 
find it in haec verha^ with the condition, exadly as laid iii 
the fir ft part of the indidment : and then the jury farther 
find, that the defendants afterwards, the faid 30th of Or- 
tobei^^ praedictum foljutn fabric atum et contr of actum fcriptum 
fuper papyrum in verbis Uteris et figuris praedict is ut praefer^ 
tu*'i expreffum et fpecijicatuijfi by the faid defendants utpraefer-^ 
^or faljo et fcienter at the place laid in the indictment 
for that purpofe in Middlefesc did publifti : but whether upon 
the whole matter the defendants or either of them are or 
is guilty de tranfgrejfione edntemptu falfo fabricatione et male^ 
gejlura praedictis in indictamento praedicto interius fpecificatis 
modo et forma as by the faid indiCtment againft them is fup- 
pofed, or not, the jury are ignorant, and pray the advice of 
the court ; and if the court fliall be of opinion, they are guilty, 
or either of them is guilty de tranfgrefilone contcmpti^ falfo fa- 
bricatione et malegejlura praedictis^ then they find them 
guilty'; and if the court fhall be of opinion, they are not 
guilty, . then they find them not guilty, iSc, And it 
was argued by Mr. ferjeant Eyre and Mr. Fazakerky for the 
defendants, that no judgment could be given againft them 
upon the verdiCt, becaufe it was imperfeS and incomplete, 
inafmuch as that in the indiftment three diftinCb offences 
are charged, i. That (a) the defendants forged the bond 
dated the i8ch of Junty X'jJ$. 2, That they publifhed that 
very forged bond. 3, That they publllhed quoddam fcriptum 
falp fabricatum i8th of June 1718, knowing it to be forged, 
which muft be tpok to be adiflFerent bond from that charged 
to be forged in the beginning of the indiClment, It is not 
faid idem feriptumy but ^quoddatUy which muft be took to be 
another than what was mentioned before. But as to that 
,laft offence the jury have found- nothing, for they only find, 
that they forged quoddam firiptumj and fo fet out 
(which now, fince the record is amended, exaCfly agrees 
with that firft fet out in the indiftment) and that they pub* 
lifhed that forged writing, i^c, and then make the general 
conclufion : but fay nothing as to the defendants publifhing 
the laft writing, knowing it to be forged ; but as to that, 
they ought to have found the defendants not guilty. And 
they cited feveral cafes to pirove, that a verdicl that finds 
but part of the matter put in iffue, and fays nothing as to 
the reft, is infufHcient; becaufe the jury have not tried the 
whole iffue; as in an information of intruflon into a mef- 
fuage and lOO acres ^ land, on the general iffue the jury 
find the defendant guilt jr as to the land, but fay nothing as 
to the mefluage ; this is ill for the whole. Co, Lift, ziy. 
q, and the judgment given upon that verdift w^s re- 
verfed. So Cro, Elix, 133. Finymore v. Sanky, Debt 
for 7/. 131. 4<!/. on nil dehet the jury found, that the 
defendant , owed 64 131. 44 but faid nothing as to 
l^he reft; after judgment gi ten fpr the plaintiff, judg- 
/ * " ment . 
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ment was reverfcd. So if feverd ilTues are joined^ and the 
jury find fijn’e of them well, and as to the others find t fpe- 
cial vei*dict, which is im perfect ; a venire facias de novo (hall 
be granted for the whole. 2 Roll, Abr. ^22. pL 19. They 
cited* alfo cafes where upon defeats in the fpecial verdict, a 
venlrefacias de fhould illise ; as Cro, Jat,. 31. Aun^ebne 
V. Auncelmc. In tiefpafs for entring into lands, IScn tlie 
jury qvoad parcellam tenementorum find a fpecial verdift, and 
fay nothing as to tli 5 reft ; a venire facias de novo ifllied. To 
the fame purpofe Cro. Jac. 113. IVoolmer v. Gajion^ and , 
Cro, Jac. 653. Tnfwellv, Middleton. They urged farther, 
that in this cafe there was no facSb found, that could be ap- 
plicable to the publifhing this laft forged writing, what is 
found being applicable to the firftj anf therefore the court 
have no foundation to confider of this laft offence, though 
the verdid is fpecial. And for that 2 Siderf 86. Street v. 
Sir JVilL Roberts^ was cited, where it is laid down, that, 
in all fpecial verdiSs the judges will not adjudge upon any 
matter of fadS, but that which the jury declare to be true 
by their own finding, and tlierefore the judges will not ad- 
judge upon an inquifition or aliquidtale found at large in a 
fpecial verdift; for their finding the inquifition does not 
affirm, that all in it is true. They conclude with citing 
3 Lev. 55. Graves v. Morky. Trefpafs for taking his 
coat and cloak; on not guilty the jury found a fpecial ver- 
dict, that the defendant being a conftable took the coat for a 
tax, but fay nothing as to the cloak ; and the court held the 
whole was difeontinued. And therefore they infifted, that 
in the prefent cafe the whole was difeontinued, or elfe that a 
venire facias de novo ou^t to iffue ; but that no judgment 
could be entred on this fpecj|^ verdid againft the defendants 

On the other fide it was argued by Mr. ferjeant Sheppard 
for the king, that the court might and ought to give judgment 
againft the defendant; for tho’ he agreed many of the cafes 
put by the counfel for the defendant to be good law, yet in 
this cafe, as the defendant's plea goes to all in the indl<£k- 
ment, fo does the fpecial verdi£I; for vheir conclufion is, 
whether the defendants are guilty dr tranfgreffmibus contempt 
tibus falfo fabricationibus et maUgtfiuris praedictis^ iAc. and 
then the court will judge, whether the defendants are not 
guilty of the whole, or of what part thereof they are not 
guilty. 

• 

The court agreed, that the cafes cited out of Q L. and 
Gro. Elios, ar^ certainly law ; for if a jury finds but part of 
the matter put in iilue, and fays nothing as to the reft ; the 
verdift is ill, and a venire facias de fliall iffue, if no 
judgthent is given; but if jSfdgment is given upon fu^h 
verdifl:, it £h 3 l be reverfecL So if a fpecial verdi^ is im-» 
perfedt, and don’t take in the whole in iffue, a ventre facias 

de 
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nw 9 fhall be granted. Or if the Ipecial verdift is fuch 
that np judgmcrwt can be given upon it, as the cjtfe qjted of 
Cro, But then the court held, that in this.cafe, as 

the not guilty went to the whole indiiftment, fo the verduSl 
ms found as to all the oiTences charged in the indiiSbifent. 
They hfve found all the fads proved before them, and fab- 
tnit it to the court, whether that does not maintain all the 
charges. They might dou^, though thf proof was%ut of 
forging pne bond, and the publication of that bond, whe- 
ther tfi'ey upon theif oaths could fafely fay, he was not guilty 
of p^blii[hing quoddam feriptum^ c, knowing it to be forg- 
ed, *lt not being alleged in the indidment, that it was aliud 
firiptum different from the firft, and therefore would leave 
that to the judgmertt of tbe court. I hen in this cafe the 
indldment oeing for three diffind offences^ which in their 
nature are fevcral^ and the faits found by the fpecral verdid 
fully maintaining the two firft charges, as tp them the 
yerdid was found for the king; biit as to the third offence, 
when they confidered whether any fad found maintained 
that, the court was of opinion, no fad found in the fpecial 
verdid did prove that; becaufc they took it, that although 
the indidment did not mmuon aliud feriptumy yet when it 
mentioned 4t by the way of quoddam fcriptumy it w'as not to 
be took to be, the fame. as fliat mentioned before; and then 
proof, but of forging one bond^ and publifliing that one 
bond, that was not properly applicable to this latt 
charge ; arvd therefore held, that as to this laft charge the 
verdid v/as with the defendants ; and declared* the fpecial 
verdid had found the defendants guilty as tp the'two firft 
offences, and hot guilty as to the laft. May 27, 1728. 

At; another d^y Mr. ferjeant Eyre moved for the de- 
fendants in arreft of judgment. And his exception was 
was to dijlringasy that it was qd faciendum quondam 
juratam inters iicn de quthujdam tranjgrcjjfonlbus contempt 
tibus et fuifis fdhricUtionibus unde 'indiSiati exijlunt ; ^ 
whereas the indidment was for forging and publifliing 
:i foiged bond, but there' was no trefpafs nor contempt 
in the indidment. And in the indidment one offence was 
for publi&ing a forged bohjLknowing it tobe forged, which 
5 s not in the dijlringas\ wnich is a fatal fault, as the coun- 
jfel for tHp defendant argued, and cited Ciri?. 'E/iz. 622. 
C/^r} v. CUrky the adfon was an ejedment, and the venire, 
facial was ad faciendum juratajn in placito * trangrejfionh 
whereas it flipiild have been, in placito tranfgrej^ionis et ejecr 
tionis frmdcy and therefore hdda mif-tfial, and z! ventre facial 
de novo was awarded.' ‘ So 2 hev. 85. Gunter v. Cldyton\ in 
cafe for an efcape againft a fheriff upon aii arreft, they de- 
clared upon a latitat in placito tranfgrejjionis^ and the writ 
produced was in placito tranfgrejjionis ac etiam hillae 20l. and 
this was held an incurable variance. And in the profent cafe’ 
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the variances, between the indiftment dtftringai are a$ 
incurable. « But the mafter and clerks of the crown office 
certifying the court| that this was the conftant form of 
making out the d’tjiringas in fuch cafes j that their pre- 
cedents were all fo, and that if this exception was flowed, 
it would overturn all their judgments after verdi<Sl:s for*mif- 
demcanors ^ud torgeries^ the CQurt over-ruled the 
ccptioiTi 


The defendant 7 nomas Hayes was afterwards Brought up 
for judgment. And Mr. ferjeant and Mr. Xetleby 

moved, that as this indidlment was founded upon the ftatute 
of the 5 EL c, 14. judgment muft be given againft the de- 
fendant Thomas Hayes {William Hayes not being in cuftody) 
accordiiig to that ftatute, and that John Longbotham their 
client, being the party grieved, ought to have double cofts 
and damages. For by the 3d of 5 EL c. 14. it is pro- 
vided, that if a perfon is convifted for forging a bond, or 
of publifhing a forged bond knowing it to be forged, that 
then he lhall pay unto the oarty grieved his double cofts ^and 
damages, to be found andaircffed in fuch court, where luch 
convidlion (hall be, And now the conviftion being 

in this court, they infifted, the court ought to find and 
affefs the damages ; and cited for that, 3 InJL^ 171, 2. Gre- 
vilev, Hindy and 2 BrownL 49. where they were aflefled by 
the court where the party was convidled, viz. in the 
ftar chamber. But the court was in great doubt, whether 
they could, br if they could, what methods th^ fliould take 
to nnd and aflefs the damages in this cafe. For by the 2d 
fe^, of that ftat. of 5 EL c, 14. which inflidls the penalty for 
forging or publifhing a falfe deed, whereby another’s free- 
hold mould be molefted, it is cnadted that if any per- 
fon fhould thereof he convified, either upon adlten or 
actions of forgery of falfe -deeds to be founded upon that fta- 
tute ^t the fuit of the party grieved, or otherwife according 
•to the order and due courfe of the laws of this realm, or 
upon bill or information to be exhibited into the court of 
ftar chamber according to the order and ufe of that court, 
he fhould pay unto the party grieved his double cofts and 
damages, to be foynd or afleffcd in fuch court where fuch 
Convidtion fhould be, then by feft 3. which fixes the 
penalty for forging a bond, ^c. which is the prefent cafe, 
it is cna&ed, that if any perfon fliall be convidled by any of 
the ways or means aforefaid, he fhall pay to the party griev- 
ed his double cofts and damages, to be found or auelled in 
fuch court where fuch convidlion fhall be, So that by 
the plain provifion of the adl the ftar chamber had power to 
afiefs thefe damages and cofts, and upon that the cafes cited 
were founded. So in forgery of falfe deeds the jury might 
give the damages, But in an indi< 3 ;ment no damages 
^ere to be given at common law; and therefore fince no 
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cafe nor precedent had been cited or produced, where da- 
mages have been given by the court upon fuch an indidl- 
ment 5 the court thought it required confideratioA, whether 
it could be done, and by what methods they Ihould inform 
thcmfelves what the damages were, and that therefore 
this coming on towards the clofe of Trin, term 1728. if the 
profecutrix infifted upon the damages, it muft go over till 
the next term. And thereupon the profecutor’s counW, be- 
ing very defiroiis to have judgment, they waved the con- 
fideration pf the damages and cofts, and prayed their judg- 
ment as to the reft according to the ftatute. Whereupon 
judgment was given againft tl\e defendant Thomas Hayesy 
that he ihould be fet upon the pillory at Charing Crofs fuch a 
day, and there have one of his ears cut ofF, and mould be 
imprifoned for one whole year without bail or mainprife. 
And accordingly he did ftand in the pillory, and one of his 
ears was cut on* 

Evans verf. Hicks. 

S. C. ratliermorc atlaif^eStr 797. 

R ule upon hearing counfel of both lldes was made, 
to difeharge the defendant out of execution by virtue 
of the ftatute of 7 Ann. c. 12. it being made appear to the 
court, that he was a domeftick fervant of the envoy from 
the eleftor Palatine, viz. his fecretary, and that all the fteps. 
prefcribed by the a<ft were purfued. May 2$^ 1 728. 
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Edward King and Judith his wife verj, Thomas 
Jones. Error. 

S. C, Stf. 811. iBamaid^ B. R. 70* 

^HOMAS Jones brought an aftion upon the cafe 
upon feveral promifes in this court by original againft 
the defendant Judith as a feme foie by the name of Judith 
Parnell \ and declared that flie was indebted to the plaintiff 
22d of October 1726. in 203/. lAc. for goods fold and de^ 
livered, T'he defendant Judith pleaded in this man- 
ner ; et praedi^a Juditha King quae arrejiata fuit per nomen 
Judithae Parnellhy her attorney pleaded non aj^umpfiU Upon 
which ifTue being joined, at the affizes a verdift was found 
for the plaintiff, for 41A i8x^ andcofta 40^, Upon which 
judgment was given for the plaintiff Jones for the damages 
and cofts de incremento in all 63/. Thereupon an entry 
was made upon the record, that die Lunae in tribus Paf 
(hae 13 Geo, i. veniunt quidam Edwardus King et prae^ 
diSIa Juditha in propriis perfonis fuis^ and produced a writ 
of error de et fuper praemljjis praedi^isy which writ fol-i 
lows in haec verba 5 which was a writ of error direfted 
. to the juftices of the king’s bench, reciting that in recordo 
etprocejfu ac etiam in redditione judicii loquelae quae fuit an curia 
nojlray coram nobis inter 7 homam Jones et Juditham uxorem 
Edwardi King per mmen Judithae rarnellySc, pojieaqucy 
veniunt praedihi Edwaraus King et Juditha per nomina Ed-^ 
wardi King et Judithae uxofis ejus by their attorney, and 
aflign for error, that it appears in the faid record, that the 
faid Judith comperuit etplacitavit in placito praedUlo ut fendna 
Jola per attornatum fuumy ubi in faiio eadem Juditha tempore 
ccmpareniiae et placitationis praedtSfo fuit cooperta cum ipfoprae^* 
fato Edwardo King viro fuoy viz, apudy iAc, etjic eadem Ju^ 
ditha tempore comparentiae praeditlae non Jacere feu nominare 
aliq%em attornatum nec comperuifje autplacitalJe debuitfineprae-^ 
diffo viro fuoy fife. Jones the defendant in error came in, and af-, 
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feveral imparlances pleaded to the affignment of errorSi 
that the faid Edward King and yudith addicendumfeu qllegan^ 
dum pro errore ad judicium praedi^ium revocanduht quod ipfa 
eadem Juditha praediflo tempore cooperta fait cum ipfo praefato 
Edwardo King prout fuperius pro errore per pf aediStos Ed^- 
sjuardum etjudiiham nliegaiur admitti non debent quia dicitquod 
he the faid Thomas Jones i8 O^oher 13 Geo^ I, fued^out of 
chanceiy a writ againft the faid Judith js a feme jole^ de et 
in placito praedi^Q in rccordo praedi 5 io mentionato^ and fofets it 
out at larg^ ; and that the flierifF of Surrey returned a nichilt 
whereupon a capias iflued againft the faid Judith-i upon 
which the flierifF returned a non fuit inventa \ whereupon he 
fued out a Ujiatum into Middlefex^ to which the flierifF re- 
turned a cepiy and that he had her body ready, fjfr. and that 
then and there in this court venit praediBus Edwardus King 
in propria perfona fua etquidam Johannes Kitfon in propria per'* 
fona fua. and the faid Edward King and John entered into a 
recognifance to the faid Edward Jones in 80/. under this 
condition, that Ji contingeret tandem Juditham^ in praediSio 
placiio convinci^ that fhe the faid Judith fhould pay the laid 
Jones the damages recovered, or render her body to the 
cuftody of the marflial of the Marjhalfea of this court, Cfe. 
prout patet per recordum praediBorum feparallum hrevium et re- 
tornorum eorundem brevtum ae per recordum recognitionis prae- 
diBae hie in curia de recordo refdentia pletius liquet et apparet^ 
iSc.unde petit judicium ftpraediBi Edwardus King et Juditha 
contra tecognitionemprdediBamfc utpraeferturde recordo rema- 
nentem ad dicendum feu allegandum quod praediBa Juditha prae- 
diBo tempore fuit cooperta cum ipfo praefato Edwardo King prout 
fuperius pro errore per ipfos Edwardum et Judicham allegatur 
admitti debeant^ fSc. et quod judicium praediBum in omnibus 
affrmetur^ (jfc. To which plea in bar of the affignment pf 
errors there was a demurrer, and joinder in demurrer. 

And ferjeant Chappie for the plaintiffs in error infifted, 
that the error alfigned being a matter of fa6i, viz. coverture, 
it was confefled by the plea to the affignment of errors ; in 
the fame manner as if infancy is affigned for error, it is con- 
feffed by a plea of in nulle ejl erratum i and in that cafe, if 
the defendant in error would conteft it, he ought to take 
iflTueupon it I Lev. 294. Grellv. Richards i znd Raym. 
^31. Oapeover v. Overbury . Then the coverture being 
confeffed, the judgment is erroneous, for a feme covert 
cannot appear by attorney 5 and if (he dods, and judg- 
ment is given againft her, her hufband and foe fliall join 
in a writ of error, and reverfe the judgment So is r8 
E. 4. 4 Br. Error 173. Br. Joinder inaBion 88. £if i Roll. 
Jh. 748. pi. 18. Hayward v. Williams. Style .254. 
280. where an a< 9 :ion was brought againft a feme co- 
vert as a feme folcy and fhe pleaded to iflUe as a feme foUy 



« Trinity Term 2 Georgii 2 . regis. 

and afterwards judgment was given againft her, and (he 
was tpofe ill execution ; ftie ana her hufband may bring a 
writ of error, otherwife her hulband would be prejudiced in 
the lofs of her company and care about his family ; and he 
has no other means to help himfelf. But iii cafe of a fine, 
the hnfband may enter and avoid it. And in i RoU Ab^ 
^59. Edwards .v. Shnpjon^ which is the like cafe, it is faid, 
that tlTey may afllgii for error, that ftie was a feme covert at 
the time of the appearance and plea. And fo the error is 
afligned in this cafe ; and therefore he prayed, thaf judgment 
might be reverfed. 

Serjeant Whitaker for the defendant in error infifted upon it, 
that the judgment was well given, and ought to be affirmed. 
For I. he laid, that the original writ was well brought, 
for Judith at the time of the filing of the original, capias 
and teflatum>i was a feme fole^ for the affignment of error is, 
that me was a married woman tempore comparetitiaefuae^ Esfr. 
Then when a writ is well fued out, a defendant or tenant 
cannot by his own aft abate the plaintiff or demandant^s 
writ, LitufeB. 410. Co. Lit. 248. h* And thou|;h Judith 
might marry, flie could not defeat the plaintiff’s writ thereby. 
2. She has pleade# as a feme Jole^^ et pracdtBa Juditha King 
who was arrefted by the name oi Judith Pars\elL Now the 
praedi^S makes that ill pleading, for flie confefles herfelf 
the fame perfon, and a feme foie ; for which purpofe he cited 
I Lutw. 22, 23. 2 Cro. 482. 2 RoL Rep. 56. §8. For-- 
if cue V. Sif John Markam. 3. He infifted thzt' Edward 
King was eftopped bv the recognizance he entred into, to 
affign this for error, he havinc entred into the recognizance 
for Judithh appearance as a feme foie. 

■w, 

But the court were of opinion, that fince the writ was 
fued out right at firft againft Judith as a feme fole^ fhe could 
not by her own aft defeat the plaintiff’s writ. And there- 
fore this cafe was plainly diftinguifliable from the cafes 
cited out of Brook and Ro. Akr. for there the defendant was 
a feme covert at the filing of the writ ; but here fhe was at 
that time and after a feme file. And in 2 Ro. Rep. 53. 
Mich. 16 Jac. I. Hay don v. Miller^ becaufe it did not fuf- 
ficiently appear to the court, that fhe was covert at the time 
of the original procefs fued out, which ought to be exprefsly 
averred in the affignment of the error, judgment was there 
affirmed ; which was a cafe of the like nature as this. And 
the court affirmed this judgment July 5, 1728. 
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The King verf Mr. Gumley ettal’. 

Barnard. B. R. 74. 


eluded in the 

computation, 


S. C. Str. 811. 

Ifa writ is made 4 N information was exhibited againft the defendants, 
oaalct ‘fee?*©? for a great aflault, battery and wounding, committed 
another day, that by them upon Wilkins the printer, yr. And on npt guilty 
day ihalj be in. pleaded, it was tried before me at Guildhall^ andHhe de- 
fendants were found guilty. And Mr, Fazakerley and 
Mr. Bootle moved in arreft of judgment, that the dtftringas 
was returnable die Martis profcime pojl quindenam Trinitatls ; 
and the day of nijiprius, was dmIMtnae proxime poji quindenam 
7 rinitatis\ thztTrinity Sunday was June the loth, and that 
o&ab. Trinitatis was the Monday feven-night after, which 
was the 25th of Junc^ and that the quindena Trinitatis was 
the Monday^ fortnight after trinity Sunday^ which was the 
I ft of July^hen^^ dies Lunae proxime poJi quindenam Trini^ 
tatis be 8 July, But the dijiringas was returnable 
die Majiis proxime poji quindenam Trinitatis^ which was 
July tJ and py confequence the day in bank was before the 
dayof i^'pnus} and therefore that this trial being had 
1 which was before the day of nifi priusy and in truth 
was the quindena Trinitatisy that therefore the trial was with- 
out authority, and the verdift ought to oe fet afide. And 
they cited 33*//. 6. 45. and D/Vr, 97. that a verdift taken 
after the day in bank was ill. But the court was of opinion, 
that Sunday the 30th was the quindena Trinitatisy and the 
return day j for all quindena^ s oBabis^Sy are inclufive ; 
and then die Lunae proxime poji quindenam Trinitatis was July 
I. and the trial right. Salk, 626. Harvey againft Brandy 
and Davies v. Salter, Shower 60. Whitmore v. manucap- 
tors of Wheelery adjudged in point. 6 Mod. 148. 159. 25c. 
And the exception was over-ruled, July 10, 1728, 

Wyat verf. Wingford. 

S« C. Str. 810. (4) I Barnard, B. R. 45 * 67. 

R. Gapper moved laft Eajier term for an attachment 
againft Rolf Baifyy for. not attending at the 4llizes 
at Winchijiery to give his evidence, to prove the hand of a 
fteward of a manor to a copy of a court-roll, being fub^ 
pceriead aijd having received one guinea for his charges, and 
being promifed to have one guinea per diem while there, and 
his charges paid. And a rule was made, to (hew caufe, 

And now 2 July in this term ferjeant Baines moved to dif- 
charge the rule, for that an attachment ought not to go, but 
the party injured had his aftion upon the ftatute of 5 Eliz^ 
c. 9./ 12. And he faid, that fuch a rule had been granted 
by the king's bench between Hammond and Steward ; but 

(a) In the report in 1 BIrnard, the reafeaBaily fllTigned for hi» non attends 
ance ie fet fonb. 

on 
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on fhewing caufe, the rule was afterwards difcharged. And Wyatt 
he faidLalft, that fuch a rule was granted -againft one Jof. wingford. 
Roffington^ Mich. lO Geo. Nov. 28. between Dalifon and 
Aland^ for not appearing at Guildhall htioxt lord chief baron 
Mountagucy fubpasnad as a witnefs ; but that rule was 
after dilcharged. But the court in this cafe thought ft was 
a good • foundation for an attachment, the difobedience to 
the Jtibpaena belng<A contempt to the court; and though an 
adllon might be brought on the iFatute, yet that ws a more 
dilatory method, and more difficult to proceed in, which 
encouraged witnefles not attending frequently upon the 
trials, at which they were fubpwnaed to appear and gave evi- 
dence. And therefore the rule was made abfolute, yuly 2» 

The original rule was gi anted May 21, 1728. ^ 

John Harrifon verj. Thos. Bottomley. Error. C. B, 

Rot. ySzr and 

S. C. Str. 809. I Barnard. B. R. 47. 50. 6y, Pafclx - 1 Geo. z. 

TSArrifon brought an adlion of ir&ver againft Bottomfey in 
the common pleas, and among other things ^l^clafed 
for una parcella jegejiriuni involucrorum etfuntunty AnglicecXoxHyVvts^^rSf 
pack-cloths, wrappers and cords, fsfr. and the defendant and cords, no ^ 
having let judgment go by nihil dicity a writ of inquiiy was fallen on ^ 
executed, and intire damages found for the plaintiff, and conmoftt^e* 
final judgment given for him in the common pleas. Upon uncertainty of ’ 
which Bottomley fued this writ of error, returnable in the 
king’s bench. And the error affigned was, that ment 

was too uncertain a defeription, that no body could tell what Vide ante 191. * 
quantity was meant thereby; and to prove it feveral cafes 99 ** 
were cited. Cro. Eliz. 865. Granvel v. Rhobotham. In 
trover de una parcella pifeiumy Anglice ling, after vcrdi( 9 : the 
judgment was reverfed, becaufc parcella was an uncertain 
defeription. 2 Lev. 176. Hicks v. Pendarvisy trover de 
quadam parcella linteay judgment after verdict was arrefted 
for the incertainty. So in 2 Lev. 295. Wade v. Hatchery 
•trefpafs for taking unamparcellarn penfarum laniarumy Anglice 
a quantity of linen yarn, judgment ftayed after vqrdidl for 
the plaintiff. And a cafe was, cited to have been in this ^ 
court, Trin. 1 Geo. Ketnpjler v, Nelforty where a replevin 
hxow^t pro parcella panni lintei was atljudged not to life for 
the incertainty. 

• 

Mr. Lee for the defendant in error faid> the cafe of 
Kempjier was’intirely different) for there was to be judg- 
ment for a return of the thing itfelf ; but this a6i:ion being 
only to recover damages, it was certain enough. And fo 
it was held, Stiles 1 99. Graves v. Drake, trover pn fex par.- 
cellis plumbi cinerei, Anglice pewter porringers; where it was 
adjudged good. And l Lev. 303. Jenny v. Norris, where 

it 
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Ha A I ISON it was adjudged, that a quantum meruit pro quadam parcella 
BoTToMtEY. gooo, and it was held, fo it would be in ^rover^ da* 

mages only being f.o be recovered, for finding which* the 
jury had proof before then. After confideration of the 
cafes, the court were of opinion, that parcel fliould be 
looked on as an entire thing, the fame as a bundle ; -and 
therefore affirmed the judgment, July the feconc^ 1728* 
There was another cafe between and Graham^ Stn 
827, upon a writ of error brought to reverfe a judgment in 
trover for*a parcel of diamonds, among feveral other things ; 
and the fame exception was taken, and judgment was af- 
firmed, HiL 2 Geo. 2. Feb. 7, 1718. which was entred 
Pafehae I Geo. 2. C. B. Rot 434. and in B. R. M. 
2 Geo. 2* Rot 

S kSSj*' J ohn Watkins Walter Weft and William 

or 164. Weft. 

S. C. I Barnard. B. R. 49> 50. 70. 

Ab^iffofa TN trefpafi for taking the plaintiff’s goods, and carrying 
hot^nece^ly ing them away ; the defendants pleaded, that the town 
abailiflf ofthe of UJke in the county of Monmouth is an ancient borough } 

fcoro’. that there had been there from time out of mind a court of 

coram praepojko ejufdem hurgi pro tempore exijienie 
d«r proctfs, he* of all perfonal adions ariUng within the faid borough, and 
inuft fliew that that before the time when, i£c. at the faid court of record 
hewasauthora- jjgjj jjjg l^jrouBh fecundum confuetudinetn et ufum ejuf- 
byit’sdireaion. burgi 23 Apr. 12 Geo, I. before the then provoft, one 
Anne Hughs levied a plaint in trefpafs. upon the cafe againff 
the plaintiff, Watkins^ £jfc. and then and there prayed pro- 
cels againff the plaintiff, ^c, ideo then and there at the 
fame court, ^e. there illued out of the faid court, accord-^ 
ing to the ciiftom aforefaid, a certain precept in writing to 
the bailiffs of the faid borough diredled, whereby by the faid 
court praeceptum futt eifdem ballivis minijlris dl3ae curiae 
exi/lentibus eteorum cuilibet', quodattachiarent feu aliquis eorurft 
attachiofet praediRum the plaintiff per bona et catalla fua infra 
burgum praedictumy fo that he Ihould appear at the next court 
to be held the 26th of April to anfwer the faid Anne : 

- precept was afterwards and before the return, viz. 
the laid 23d of Aprils delivered b^ the faid Anne at the 
borough ’aforelaid, within the jurifdi^hon ofthe faid cod rt, 
to the defendants adtune ballivis curiae illius exijientibus in 
forma juris exequendumy by virtue of which pVecept the faid 
defendants then bailiffs and officers of the faid court being at 
the requeft of the faid Anne then and there made, afterwards 
and before the return of the precept, feilieet the faid 23d of 
Aprily at dte borough aforefaid, and within the jurifdiaion 
of the feidcouit^ the feid plaintiff by his goi»is in the dc« 

claration 
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claration mentioned did attach, to be at the then next court 
of the fai(^ borough to be held at the faid borough the faid 
26th of Aprils to anfwer the faid Anne^ (fc, aiid took arid 
carried away the faid goods^t and detained them, with intent 
to redeliver them to the faid plaintiff upon his appearance 
in the faid court at the return of the faid precept, to anfwer 
the faid Afine^ (sfc. and tjiat they returned the precept to 
the tH^*n next*court, which Was the fame taking arid 
carrying away of the goods, (jfc* and traverfe the takingi 
&c, the day laid in the declaration, or at any time before 
the ilTuing or after the return of that precept, The 
plaintift' demurred to the plea, and the defertdatit joined in 
demurrer. And judgment was given for the plaintiff, that 
the plea was ill, bccaufe the juftincatioil is Under a precept 
direfted to the bailiffs of the borough, being officers of the 
court 5 hut the defendants aver, that they Were bailiffs of 
the court and officers, but don’t aver that^they were baililfe 
of the borough ; and if they Were not, though they might 
be bailiffs of the court and officers of the court, yet the 
precept was not directed to them, and then they could not 
execute it, nor juftify under in For there mi^t be both 
bailiffs of the borough, and alfo bailiffs of the court, dif- 
tin£t officers; but the precept was only direfted to the bai- 
liffs of the borough, but it was not dire£ted^to the bailiffs 
of the court, nor to the officers of th^ court, 5, ly’aS, 

I cited the cafe of Britton v. Coh^ adjudged HiL 9 WiL 
5 . R. 1697. ante 305. where in trefpafs for taking Iheed, 
the defendant pleaded, that a levari facias iflued out of 
the exchequer direfted to the Ihcriff of Gloucejier^ to levy 
iffues and profits of lands found in an inquifition upon an 
outlawny againft Creffet at the defendant’s fuit, by virtue of 
which writ the fheriff made a precept to Anthony and Jtfeph 
Powell^ commanding them to levy, and that the defendant 
requefted Anthony and yofeph Powell to take the cattle ia 
the declaration, becaufe they were levant and couchant upon 
the land, fuper quo John Powell and Jofeph Powell took the 
cattle, yr. held that Pwr// could not juftify executing 
the procefs, he not being named in the warrant, but a mere , 
ftranger. 


jjnrr. Mien. 


Canning Wright. Brrof. C. B. c«»».br 

S. C. Str. 807. I B*imrd. B. R. 6i, 65. • 3*9* 

E rror yras brought by Canning to reverie a judg- A'writoftfrer 

ment giveh againft him in the common pleas, after ’ 

verdiift in eje<ftment, wherein he was defejrfant. The jjwr the tirm « 

writ of error was tejit 23 October 12 Geo, i. and returnable! whiebthewrit 

octabis Martini Mich, terra 12 Geo, f. And by the record 

^ ' V " , mljmabicjEc, 

Vide Str. 834» ^ T. R.^80.* Tho* fttcb a Judgment Ss c«tt^ on 

iourt eannat alt^r the writ of error fo as to make the rexnarai good* ^ ^ ^ 

Vot* IL 3 E 
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. . .f 

certified the judgment appeared not to be given till Hih 
term following, 12 Geo. i. whereupon it \vas’ held clearly, 
the record was not well removed by this wrft of error. 
Then Mr. for the plaintiff in error moved, that the 

writ of error might be amended by the ftatute of 5 G. l. e. 
13, ^ But upon reading the ftatute, we were clear of opini- 
on, It could not be done, for it would be to amend ^he writ 
contrary to the truth of the cafe, ‘for the judgmenlt in fa£t 
was not given till Hil, term 12 Geo, k and therefore this 
was not fuch a variance as was intended to be amended by 
that ai^. The motion for an amendment was denied, July 
2, 1728. See I Sidetf. 104, . 


Elkins vei^- Paine. 

Thenameofone p'LKlNS recovered judgment in a fcire ficias againft 
offwmlperibns Paine f Fields and two others, in the Marjhatfiay as 

judgment i*s” * 0®* Crofiy ; and Paine and Field only brought a writ 

pjrcncinnotbe of error, wfiich (a) was ill, and the [b) record not re- 
infatedia the tnoved Acreby. Mr. Parker moved, that this writ of error 
might be amended by virtue of the ftatute of 5 G. i. c. 13. 
But the court held, the writ was not amendable, the other 
defendants not having joined in the writ of error. And the 
writ of error was qumed. Intr. HU. i Geo. 2. B. R. Rot^ 

(a) R. acc. ante raoj. andXeetbe books there cited, {t) Vide ante 1403. 
and the books there cited. ‘ ' 


intr,Pa(eh.ii Jacob Lopcs Hcnriqucs, Jut^i Senior, Henriques, 
rm Ai ^e*’ Senior Henriques, William Hubbald, and 

inttlTrhi.*! Charles Nelfon, againft the general privileged 

Geo. z. p, R, Dutch company trading to the Weft Indies. 

Thevwrrantof a writ of error brought by Henriques and the others, 
attcroey in a tp reverfe a judgment given againft them by die court of 
K^ofttetemi common pleas in z ftire facias brought agmft them by the 
theplacitaisof, Dutch Weft /ffdm company, upon their recognifance as bail 
thb’ the record fyf one Jacob Senior Henriques Van M^fes in an adHon upon 
pXTa^^LS* ‘i** f®*’ lent brought againft him by the faid 

by their attoraies company, by which recogniiance the plaintifts in error bh- 
of a preceding |iged thetiifelves jointly and feverally in the fum of iooooL 
80^ vf<ie*Fi»g* appeared to be thus ; The fcire facias was fucd out 

191! ^ HiL teriij 10 Get. l. returnable oetabis furif. at the return 

No damages are of which j^zVd ftstias the laid company appeared by William 
rfcb^«”'s" attorney, and die IHeriff having returned a 

C. Str.loy, D, ' . 

acc. Burr. 1 791 . tf there arc two'dlftin^ Judgments upon a record^ one of them may be reirerfed for 
error, and the other affirmed* S. C.Str* 807, RaOCC* ante 891. Str, 188, 97i.4>. acc. Barr, i79Xf 
Sed vide ante 870, In erit^ a fcire Bicias upoii a recogniiance ofbs^ the pluntiff cannot obje^ 
that the defend^r^ ^uid hk take the retognifance or fue. A ffirdgn corporatiea may fufiA their 
corporatt name^re, $• (?• much more at large Btn dxip ^ 
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Jcire/aei, the j)laintiffs in error appeared by Gilheri 

tilrir attorr^y, and imparled to the firft return of 
term then next ; and then pleaded^ there was no record of Cow^ 

any fuch recognifance as was fetout in ihtfeire faths* To pant* 
which |:fie company replied, that there was fuch a record* 

Whercupoil judgment was given by the court of common 
pleas, t^at there^Js fuch a record, and judgment was, that 
the faicT’eompany fhould have execution againft the faid 
plaintiffs in error feverally for the faid feveral fums of 
20000/. by them icverally acknowledged ; conjithratum eft 
etianiy that the faid company recover againft the plaintiffs 
in error 6/. lOr. pro domnis tnifts et cujiagm fidis qua£ fujiinu^ 
erunt occaftone dUationis executlonis praedktac^ to.the faid com- 
pany ad requifitionem fuam fer curiam hie adjudicata juxta for^ 
main ftatuti^ ^ c. Upon this writ Mr. Strange counfel for 
the plaintiffs in error infifted upon two errors. The firft 
was, that the plaintiffs in error had among others afligned 
want of warrants of attorney on record, ai 5 upon a certio*- 
rari direfted to the chief juftice of the common pleas he had 
certified there were no warrants of attorney of Hilary and 
Eajier terms in the nth year of the late Icing, but de- 
fendants in error having fuggefted, that there were warrants 
of attorney of Eajier term in the nth year of the late king, 
another certiorari was granted to the chief juftice of the 
common pleas, Csfr. to which he had returned warrants of . 
attorney in this caufe both by the plaintiffs and defendants 
of Eajier term in the eleventh of die late king. But Mr. 

Strange infift^’d, thofe were not good warrants, becaufe they 
were warrants of Eajier term, whereas the feire facias was 
returnable octabis purification^ in Hily term, at which day 
the plaintiff below came by his faid attorney, but the war- 
rant returned is a warrant of Eafter term following, which 
could not be a warrant to appear the Hilary term before. 

To which it was anfwered by Mr. Reeve for the defend- 
ants in error, that the warrant of attorney might have been 
entered at any time before judgment. 41' Ed. 3. i. L i 
Roll. Ahr. tiu Attorney /. JButby the 32 H 8. r. 30. 4 2. 
attornies arc to enter their warrants of record of the "fame 
term the iffuc is entered on record; and by the i8th of E. 
c. 14. attornies ar^.ta deliver in tfieir warrants to be entred 
or filed on recori^.in fuch manner and form as theretofore 
by the laws or ftatutes they ought to have done. , And the 
ftataute.of 4, Ann. c. 16. gives no direflion when the war- 
rant of attorney are to be filed;" but only fays, fo that 
there be warrants of attorney duly filed according ,to the 
law as is how ufed. And in the prefent cafe the warrant 
of attorney is entred of the fame term the placita, is of, 

Eajier,^ tejpm j i tGeo4 i. And he cited a cafe in this court 
adjudged Trin. 8 Geo. i. between' Noke and Caldicoi^ Sir. 

526 s 1 where in error upon a judgment of the common 
pleas Want, of a warrant of attorney was safligned fbr error, 
and a warrant was returned upon a certiorari direfted to the 
^ 3 ^ , cl^ief 
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chief juftice of the common pleas of a term fubfequent to 
Dvtch Wist p^^cita\ and it was held to be no error* And the court 
IvMA Com- wefe unanimoufly of opinion, that this was no error* in the 
FAnv. prefent cafe, for the reafons given by Mr* Reeve. ^ 

Then Mr. Strangle afligned his other error,, which was, 
that by 8 y 9 3. r. 10. / 3. cx)fh of fuit are only given 

to the plaintiff in a feire facias^ if he obtains judgment or an 
award of execution againft the defendant after plea pieced, or 
demurrer joined. But in this cafe the. court of common pleas 
have given**; udgment, that the plaintiff fhall recover againft 
the defendant 6/. I or. pro damnh tnijis et- cujiagm fuis occa-- 
fme dila^onh executionisy tfc. whereas they have no power 
to give damages for the delay of the execution. To which 
Mr. Reeve offered as an anfwer, that the damages occafioned 
bv the delay of execution Were the cofts and charges the 
plaintiff was put to m fuing the feire facias^ and by confe- 
qucnce were his cofts of the fuit ; and that the word damna 
impiorted in this cafe no more. a. He (aid, that the judg* 
ment vras for two diftinft things, one an award of execu- 
tion of a feire faciasy for the fiim contained in the recogni- 
fance, and the other for thefe darnna \ and therefore if the 
laft was erroneous, that part of the judgment for the 
- 64 I or. might be rcverfcd, but the award of execution 
fhould be confirmed. And for that he cited a cafe between 
Green and Waller^ intr. HiL 20. ante 

891. where in a writ of error brought here to reverfe a 
judgment of the king’s bench in Irmnd^ which affirmed a 
judgment of the common pleas in Ireland^ intiebt upon a 
bond; and upon a demurrer after fpecial pleading, thejudg* 
ment of the king’s bench affirmed the judgment of the 
common pleas in Jreldndy and further gave cofts upon the 
affirmance; and as to that part of the judgment as to cofts, 
the entry was, conftderatum eji qued the plaintiff in the ori- 
ginal aflion recuperaret inftead of recuperety which was held 
error : the Court of king’s bench here affirmed the judg- 
ment of the king’s bench in Ireland^ which affirmed the . 
Judgment of the common pleas there, and reverfed the 
judgment of the king’s bench in Ireland which gave the, 
cofts. And the court were all of opinion, that the judgment 
as to the 6/. los. pro damnh mifu et cu/iagihw2S erroneous, 
and therefore they reverfed the judgment as to that, and af- 
firmed the Judgment as to the adjudication of execution, and 
awarded execution, againft the fevcral plaintiffs in error, on- 
ly for the fums in the recognifance. July 5, 1728* 

After>vards thefe plaintiffs in error brought a writ of 
error in pauliament upon this judgment given by the court 
of king’s bench, which was heard' by tl^ houfe of lords, 
April 25, 1730. And befides the errors infifted on in the 
king’s bench, the plaintiffs in error by their coufifd, Mr. 
Bootle and Mr. tVynne infifted, that no recognifiince ip Bng^ 
land could begivento this generalis priviUgiatafocietas Silgica 

• - - ad 
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md Indos (^ccidentales negotiansy for that thejaw of England Hen*I(^v* 5 
does riot take notice of any foreign corporation, nor can Dvtch West 
any foreign corporation in their corporate name and capa* India Com- 
•city maintain any adion at common law in this kingdom, rAwy, 
and that therefore the recognifance was void in law* 

They infifted, that if any fuch recognifance could be ac- 
knowledged to this pretended company, yet no fuit could 
be upon it here, without fetting out the proper names of 
the perfons concerned, whe make the company?^ and how 
conftituted or privileged, and alleging the recognifance t* 
be entred into by them per nomen of fuch a company. 

And if judgment had been for the plaintiffs in error againft 
this pretended company, the plaintiffs could not have levied 
their cofts upon them. But to this it was anfwered by 
Mr. Reeve and Mr. for the company, that the 

plaintiffs were eftopped by their recognifance, to fay there 
was no fuch company. And where an a< 3 :ion is brought by 
a corporation, they need not (hew how they were incorpo- 
rated 5 for if the name is proper for a corporation, they need 
not (hew how they were incorjporated, becaufe the name 
argues a corporation ; but upon the general iflue pleaded by 
the defendant the olaintiffs muft prove they are a corpora** 
tion. Hob. 211. Norris v. Stapps. And the judgment of 
the king’s bench was afSrme(^ by thehoufe of lords, Satar^ 
dayy April 25, i,f30. and the plaintiffs in error ordered to 
pay tool, cofts, 

Notey the wiginal a^ion brought by this company againft 
'Jacob Senior Henriques Fan Moyfes was an aftion upon the 
cafe upon feveral promifes, viz. for money lent, and 
non ajumpjit pleaded. The caufe was tried before lord chief 
juftice King at nijiprius in the" common pleas^ Mkbaelmas 
term I734> upon which trial the cafe appeared to be, that 
Jacob Senior Henriques Fan Moyfes became indebted to the 
company in i 5 o,ooo guilders, amounting to about 17,3904 
Jlerlingy for fo much borrowed of them in the bank of Am^ 

Jierdamy and obliged himfelf by contract to repay the lame 
with intereft j and for further iccuri^ thereof, he pledged 
to the company feveral (hares of Ef^Jl India ftock, which 
upon his abfeonding were fold ^by decree of the court of 
Schepens for 60,900 guilders, toward fatisfaftion of the debt 
and intereft. And for the reft of the money borrowed thi« 
a£lion was brought. And upon the trial, lord chancellor 
King told mej he made the plaintiffs give in evidence the 
proper inftruments whereby by the law of Holland they were 
effeftually created a corporation there. And after hdaring 
the objedlions made by the counfel for Jacob Senior Hen* 
ri^es Fan Moyjesy he direifted the jury to find for the plain- 
tiffs; ’who accordingly did, and gave them 13,720/. da- 
mages. And afterwards a motion was made in the common 
pleas to fet afide the verdiift, but by the unanimous qplnioA 
of that court the motion was denied* 



Intr. Pafth. i 
Ce6« R« 
|Lot* ct intr. 
Mich/i Geo. «. 
C, B. Rot, 879, 

An a£^ion of co- 
venant cinriot 
" be maintained 
except upon a 
deed/and the de- 
claration mud * 
ihewthit iti$ 
brought 90 onfe. 

A# allegation 
^hataparty con- 
^eflit per quod- 
dam fcripturti 
fadum a^ud A. 
does not imply 
that the writing 
was a deed. ' 
Kordoes an al- 
legation that the 
patty 'eovenartted 
perquoddam ' 
icriptum. 

"Words in an In- 
ftrumcnt im- 
porting that J$ 

S, figncdand 
fealed it do not 
fumiih a ground 
for inferring that 
he did. " 


Michaelmas Terni 

^ (Jeojffii^. regis^ B, R. 1728, 


Rob^ jiicjorc Efq. and the lady. Anne his 
fiafifj! Gedrge Jones Efq. 

S. C. Str. 814. 1 Bvnar^ B. 6i, 85. 

D Meprg, and the lady Anne his wife brought a writ 
• of error returnable, in the king’s beneh, upon ajodg- 
meht given againft them in the common pleas, in an adion 
of covenant br 9 ught a^inft them by (peorge JoneSi efd. in 
which the plaintiff J^nesdtchTeigupdcutpperiwdelm ffrip- 
tmpilit(m,apu({ ffyjimpnajieriiim fthe,a£l:ion being laid in 
MiMefex) in eernitatupraiidifio, 6jth of Decepiper l^I5> by 
which writing, Anne comtdk dowager of SuJp,Xy 
Charles Siilttffty efq. and1a^y;R>.r^(tr<? his wife, and the faid 
Annemfe ot the (kid Rehef^ Ji^erey by the, name of the ho- 
norable the lady. Apne Leot^rdy granted to the faid George. 
Jenesy pro. ejns (onfillo tjini intern et impofierum tmpendendo 
t() the uid counters anaO&«r/», and la^ 

his wife, and the faid lady Anne ^oi. to the faid George and 
his aflighs, exinde tunc for and during the natural life of the 
{^\dGeorgey if the faidepuntets of Suj^exy and QiarltSy and lad v 
Barbara his wife, arid lady Annoy or any of them fhould lb. 
long live, payable' half-yearly, iAc. then the decliration fets 
oijtt a joint and feyentl covenant frpt;o the fai.d countefs, 
Charles Sielipn add lady, fot. the paymerit of th6. laid 
annuity, arid a^gns a bre^b In i^on-jiayrhent of feveral 
half-yearly payments of the faid annuity, ad damnum of the 
plalnblf ^:!»n oyer ^ayed by the defendants 

fortpU, in harratime pr;afdi8i Oiorgu m^tignaify the writing 
is let out tnhnec "which’ imported a, grant o^ari an- 
nuity as fe't out iii die declaration,' arid concludes, in wit- 
hcTs whereof we have hereunto fet bur hands and feals the 
■ ■ ' ■ ’' ■■■ • 6th 
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6th of December^ '^ 7 ^ 5 * Ahtt oyer of which writing the Moo»* 
defendants pleaded in bar, that the plaintiff George after the 
2gth cf September 1723 (for non-payment of arrears of the ^ 
annuity incurred after the day of the breach being affigned) 
to any of the fa id parties, tonfdium mnmpendiu To which 
ple^ the plaintiff George demurred generally. After which 
the record goes on, fuper quo praediSfi Robertus et Anna^ 
licet folemniter exaSii^ M jungendum in moratione in lege cum 
praefato Georgionon veniunt^ feddefaliam fecere\ obquody i^c ^ . 
an interlocutory judgment was given for the plaintiff ^ones 
and a writ of inquiry awarded and executed, and damages 
found, 250/. and final judgment given for the plaintijR . 

Upon which this writ of error was brought. And three errSh 
were infifted upon by the counfel for the plaintiffs in error* 

The firft was that it did not appear by the declaration, 
that the writing mentioned in (he declaration was the deed 
of the defendant, (sfc. for if it was not, an adiion of cove*- 
nant could not be maintained upon it. 

2. That the breaches were ill affigned for the non-pay- 
ment of the annuity, which were affigned in this manner, 
fjiz. quod praediSla comitijfa Suffex^ Carolus eil domina Barbaret 
uxor ejusy et praediBa domina Anna ^umipfa fola fuit^et prae^ 
di£ii Robertus et domina Anna poji fponfalia inter eos celehrata^ 
nonfatisfecerunt fioe folveruni^ nec eorum aliquis Jatisfecit Jive 
folvit^ neque forum aliquis caufavit fatisjieri Jivefolviy eidem 
Georgia five afftgnatis fuis fummam viginti ^inque Ubrarum de 
praedUfaannuitatequinquagintalihrarum eidemGeorgiodebitam , 
fupervicefmum quintum diem Martii anno Domini 1 723. and 
fo in the fame manner' alleges the non-payment of fever^ 
fubfequent half-yearly payments, 

3. The third error was that the reafon of the judgment 
of the common pleas was becaufe the plaintiff in error and 
defendant below did not join in demurrer, and yet judg- 
ment was given againff him, as upon default, which could 
be only when a day was given $ but no day was ^ven him 
here, and therefore the judgfhent ibould rather have been 
Ontred as upon a nihil diciu 

This cafe was argued three feveral times, by Mr. Fikner^ 

Mr. Wynne and Mr. Robinfony for the plaintiffs in error, 
and by Mr. Reevty Mr. ferjeant Chappie and Mr* Hujfey^ 
for the defendant in error. And the counfel for the 
plaintiffs in error infifted upon it, that it could not be dif- 
puted, but that an adion of covenant muft be grounded on 
a deed; that in this cafe the writing mentioned in the de- 
claration did not appear to be a deed, for it was neither - 
mentioned to be fea&d, nor ^ny technical word ufed in |hc 

dccla- 
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Moot* declaration that imported a deed, as fa^um^ < indent uram^ 
2nd they relied upon the cafe of Southwelv. firown^ 

% ' jTm. 39 £//?:. B, Cro, EUz, ^jj, where in covenant 

the plaintiff declared, that* the defendant per feriptum arti-^ 
fulorum^ made between the defendant on the one part and 
the plaintiff on the other, convenit^ and after verdict 
for the plaintiff, the declaration was adjudge^ tobe^Jl, be* 
i^aufe it was not aljcgcd, that the wrifing was Jigi/lo de^ 
fendenth figillatum, But if the word ^a 5 ium had been in in-r 
ffead of JiJiptumj or it had been feriptum fa^um^ it niight 
have been good. So in 3 5 ^ 3 +* Blenherhajfei v, Peir- 

Jgn\ in defeafanc? of a conditidn of a bond the defendant 
‘plfeaded, that the plaintiff per feriptum fuum fub manv fua 
Jigmtum agreed tp enlarge the of payment of the money 
Coraprifed in the condition ; and it was adjudged, the plea 
was ill, bccaufe this writing fet out in the plea did not im-p 
port a deed, but the defeafanee muft be by deed. 

On the other fide it was argued by the counfel for the 
defendant in error, that it fufficiently appeared by this de* 
claration, that the writing upon which the plaintiff declared 
muft be took to be a deed, and fhould be fo intended to be 
by the court; that delivery of the deed is effential to the 
effence of a deed> and yet there j;s no occafiojv to aver in 
-the declaration, it was -delivered. That to declare that . 
y* S. per ftript^m fuum ehligaUrium^ without faying 
Jigillo fuo ftgillaiumy concejEt fe teneriy tfr, is good. Cr^. 
Eli%. 747. Peirfon v. nodgesy Cro, Jac. 420. Ajhrnore 
V. Rapley, I f^entn 70. Green v. Cubit, Yet in pro- 
priety of expreiEon that does not import it was a deed, but 
may equally be true of a promiffory note, which may be 
faia to oblige the party who figns it to a performance of it. 
Po to declare, J. $, per faSiumy (ffc, without faying, fuunty 
or fuifum fuumfigillatumy is good, cited by Houghton juftice, 
a Ro, 22^8. in Heatm and Wolfi cafe, Or jto fay, 
that Of per hdenturam cenvenst Without {zyjngfigUlo Juo 
(0)V\dfzytnt Jigillatamj is good. 4 175, &\r Francis EnglesJSeId*$' 

cafe, The fame per indenturatn fuam demijity 4 Ann^ Bn Rn 
Uman v. Camphny ante 1125. All which cafes were agreed 
by the court to be law, h^c^uit faitum and indentura arc 
terms of art, which import a deed ; and fo of Jeriptum 
. ebligapriuwy *tis a proper word for a bond. And the con- 
stant courfe of th^ ^onfipion pleas is to declave in that 
ner upon a bond, 

The next thi^g the defendant in error's counfel infifted 
pn wasji that the word fa^um was in the declarationjj and it 
was agreed in the cafe before cited, Cro. Eli^% 571. that if 
the word faShm^ had beeh in the declaration, it had been 
good, But to t^t it w^s anfWefed by the court, that fac>. 
turn in this cafe was not inferted in the declaration as a fub- 
ftaptiv? importing a deed, hut it was only to introduce the 
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place where . it was made, for it was fcriptum foBum apud Moor* 

Wejimonajyriuin^ and therefore could not make it good. If Jon*». 

otherwife it would be ill. Then the defendant in error’s ^ 
counfel argued, that the declaration was good, becaufe it 
was an aftion of covenant ; and the word convenit imports 
that it muft be by deed, for a covenant cannot be but by 
deed, ^n the J^egijterth^ writ is, quod teneat ei conventionem 
not mentioning any deed. In i Sid. 375. in covenant the 
declaration was per quoddam fcriptum iejiatum exi/iit^ that the 
defendant covenanted, and it was there held gdod. So in 
I Lutw. 333. Jldvjorth v. Hutchinfon, exception was, that 
the writing containing the covenant was not faid to be JigiJh 
fuQ ftgillatum ; Jed non allocatur^ fays the book ; for per curiam 
it is faid, the defendant thereby covenanted, which coidd 
not be, unlefs it was a deed. To which it wasanfwcred 
by the court, that a writ fets out the matter fcortly, and is 
called brevcy quia breviter intentjonem proferentis explanaU 
I Ind. 17. a. 73. b. But the declaration muft be (z%^ie 
exprefles it, Co. Lit. 17.) more narrative and fpacious, tod 
certain both in matter and circumftance of time and place, 
and though the writ is, quod teneat conventionem^ yet no 
inftance can be fliewn, where a declaration fetting out that 
the defendant convenit generally to do fuch all aft, fefr. has 
been held good. Nor can it be fo, for the 4 efendant to an 
aftion of covenant may plead, non eft faBum \ which is the 
general iflue ; but that plea he cannot plead, if no deed is fet 
out in the declaration. And as to the cafe in i Sid. 375, 

Stevenfon v? Stevenfon^ the exception was, that there was no 
precife affirmation, for it was per quoddam feriptum per quod 
tefiatum exiftit ; and the court held, it was all one as if it 
had been per quoddam fcriptum tejlatum exijlity which had 
been held good ; that is in refpeft of the fetting it out with 
a tejlatum exijlity which appears from the exception that it 
was not a precife affirmation : but it don’t appear by that 
book, but that ftgillo ftgillatum was in the declaration j nor 
no exception took, that that was omitted \ and therefore 
that cafe is no authority as to the prefent queftion. As to 
the cafe i Lut. 333, it was anfwcred by the court, that it 
appears by the declaration as fet out in the entry, page 330. 
that the writing was fealed by the defendant 5 for it is, 
that the defendant ter quoddam feriptumy quod the plaintiff 
figillo fuo Jignatum hie in curia proferty Hqwever the 
cafe in Cro. Eliz. 571. is otherwife, that fuch a declara- 
tion as this is ill ; upon which authority the court relied ; 
and held therefore, that nothing before infifted upon by the 
counfel for the defendant' in error bad anfwercd the excep- 
tion took by the counfel for the plaintiff in error. 

Then 
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Then counfel for the defendant in error i-nfiftcd, that 
this fault was helped by the fetting out the inftrument in 
haec verba upon the oyer prayed j for the writing fet out on 
the oyer concludes, in witnefs whereof we have hereunto 
fet our hands and feals 6 December 1715. fo that thereby it 
a’ppears, this writing was fealed by the defendant, and that 
by the declaration. For when oyer is prayed ^y^a^bond, 
and it is fet out, it becomes part of the plaint^H^Hjclara- 
tion. Carthew. 301. Jbney and Hedges flicriti^ 
againft JVbite. The plaintiffs brought an adion upon a 
bail-bond, and did not Ihew it was entered into to them by 
the name of (herifFs, the defendant prayed oyer of the bond 
generally, and of the condition, and made the entry in the 
ufual form, viz, petit auditum feripii obligatorii praemSii et ei 
legitur^ petit etiam auditum coratimis feripti illiusy et et 
iegitur in haec verba j then the defendant plieaded the ftatute 
of //. 6. and that the bond was given for eafe and favour, 
plaintiffs entred upon the record the defendants 
praying oyer of the bond, and then fet forth the bond 
itfelf as well as the condition, et petunt quod feriptwn prae- 
dictum irrotuletur in haec verhy by which it appeared, the 
bond was took Jby the name of fheriffs of Lpndony and then 
replied and traferfed, that it was took for eafe and favour; 
and upon demprrer held per curiam^ the plaintifts had 
avoided the defendant’s plea of the ftatute, becaufe now it 
appeared upon thcTCcord, that the bond was took by the 
plaintiffs by the name of fheriffs* And by Holt chief juf- 
tice, Carthew, 513. if the defendant prays oyer of abend 
and condition, and it is entred in haec verb^y it is parcel 
of the plaintiff’s declaration, and not of the defendant’s plea. 
And they relied much upon the cafe, Cro. Car, I09. Sir 
William Courtney v. Sir Richard Greenville, Error upon a 
judgment in the common pleas in debt; the plaintiff de- 
clared, that the defendant |8ch May 4 Car, concejfit fe teneri to 
the plaintiff in iSoLfolvendisy (Sc, et profert hie in curia 
feriptum praediHum quod debitum praediSfum tejlatury fSc. 
the defendant demands oyer conditionisferipti obhgatorii prae-^ 
di^iy which being read, he pleadedf payment ; and after 
iflue thereupon, judgment for the plaintiff 5 exception was 
took, that it is not faid, quod per jeriptum obligatorium con-> 
cejftt\ but per curiam^ becauje the plaintiff fhewed the writ- 
ing, whereby he demanded the debt, and the defendant by 
his plea Ihews it was an obligation with a condition, and 
iffue is took therevpon, and found for the plaintiff; the de- 
claration is good enough ; at leaft it appears to the court, 
the plaintiff hath a juft debt,^ and good naufe to recover; 
and judgment was affirmed. 
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But the *court were unanimous of opinion, thJUt th^ cic- Moo** 
fc(St in»thtf declaration was not made good by the entry of Ton*#^ 
the itiftrument J!;aec verba upon the oyer prayed ; for ^ ' 

though the inftrument fays, in witnefs whereof we have 
fet our hands and feals ; yet that does not £hew the deed was 
adtually for fealing is a fa<Si which ought to 4 >e po- 

fitiv^^^Med, or elfe fotnething fhould be in the declara- 
tion j|p8^necefiarily imports it was fealed ; and therefore 
this IS n®t like the cafe in Carthew, JOT. for there it did 
appear by fetting out the bond upon the oyer* tfiat it was 
ontred into to the plain tifi's per nomina vicecomitum civiiatis ; 

London : nor does the gafe in Cro* Car. 209. come up to 
this cafe, for there the defendant ^y praying 
J^ripti obligatorii praedi^h admits it to be a bond. And 
therefore the court held, the declaration was ill, and judg- 
ment was reverfed ^ovembet 1 1 728. As to the othc^f 

C^^eptionSji the court gave no abfolute o|>inion^ 


Smith ver/! Mafoii. 

S. C. Sir. 816. 


Intr. Micb. , 
z Geo. 2. B. ^ 
Hot. 


I N cafe upon a promiflbry note, the defendant was fued A picainaha^^- 
by original by the additipn of Sf^^entleman ; 
pleaded in abatement, that he is, and!l|l the time of fuing Lv^fHed. 
the original and long before was, a merchant refiding and K, acc. ante 
trading wifhin thccitjr of London^ qbfque hoc quod die 
trationis praediSfi brevis origiqalit of the plaintiff vel antea vel m.° 24*^0. 3, * 
pojiea fuit gener^us^ Ejff. And upon demurrer it was ad- Adm. Ann.’2g'6. 
judged, the defend^t fhould anfwer over, becaufe by the 
ftatute of a<Witions, i H. 5. c. 5. the plaintiff may fue the idef^TmmtV 
defendant either according to his addition of degree or be fued under • 

rniftery 5 and this writ being brought by the addition of his jjjf. 
degree, he ought to have mewed, what degree he was of, under 
to fhew the plaintiff might have a better writ, November tatv: of Mkions 
t4, 1728. The like point was adjudged, Pafeh. 8 a man 

I. B. R. Mafon v. Rtuffell^ where the defendant being 
fued as yeoman, he pleaded he was a horner, and traverfed or hy be 

that he was a yepmap ; and judgment was given quod rejpon - a^d non ci hs 
deat ulterius. Same point adjudged Trin. o Geo. i B. R. 

HorfpaoUy.H^rrifon.Str.is(>’ . 

prilion of the de^ 

fendant's degree, mi^ (hew of what d^ra he A plea (hewing his miftery only is bad. lU 
Com. 37i« 
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Sir John Erefkine verf. Murray. Error C.‘ B. 


Intr. Micb. 
z Geo. i. B. R. 

Rot. intr. 

Rafch. I Geo. t. 

The courts will Murray brought an aftion againft the defendant 

wk^ nonce of ^ Sir upon an inland biU of exchange; 

the cuftovn of wherein he declared, that he t March^ \^'i*jy 2XWiJimin^ 
3111^88”** tbe county of Middlefexy made his bill of cxcliangein 

U.onftatinea v/riting, to the faid Sir 7 ^^;? directed, and by the faid bill 
kilU)f exchange reque ft ed the faid Sir Jo)yn upon the loth day of the faid 
’tis not ncceiTary month of March to pay to the faid JViUiam Murray^ or or- 
waTmad'e^ac^ manfion-houfe in Edinbnrgky 'looL fterling, pro 

wclingtothe in manibus ipjius yohannis de denarii s accommodatis de 

curtotTjof the eodm WillieUno\ that the deffendant Sir yohn accepted the 
merctont^ vide{j[ij^ ac ratione inde fecundum confuetu^nem mercatorum became 
ante ii. ay being fo liable; prornifed to pay the 

iAtleaftnoob- faid 20o/. to the plaintiff Murray^ £5*r. The defendant 
je^ion can be Erejkine let judgment go againft hinn by nihil dicity and after 

^ inquiry and final judgment given 

jfitisafterwaitis againft him^ be brought this writ of error, 
ibted that any 

perfon by virnie rr^, ^ , , • % , t » 

thereof accord- The nrft exception took by Mr. Wynne and Mr. RobtnfoH 
ingto the etif- counfel for the plaintiff in error was, that it was not al- 
SiMts lsgcd» Aat the bill was drawn according to the cuftom of 

liable, tcu merchants. 

An allegation 

that a man made But to this it was anfwered by Mr. Reeve coupfel for the 
change and" defendant in error, and fp refolved by the court> that the 
therebyrequefted took notice of the cuftom of merchants, without fetting 
another to pay it out fpecially; and if the bill as fet out in the declaration 
appeared to be within the cuftom of merchants, it was fuf- 
ficient. Befides, after fetting out the bill and acceptance, 
it is faid, rat tone inde fecundum confuetudinem mercatorum the 
defendant below becamq liabje, which they held was fuf- 
ftcient, 

t.mce of a bill of J 

exchange was in 2d Exception was, that it was not averred, that the bill 
S'l 'Si*7 figiied by Mr. Murray^ ^ 3d Exception was, that the 

y-ri. 74. str! ' defendant had not accepted the bill by under writing the 
fame under his hand. See ^ /T. 3. c. 17. and 3 55 ^ 4 yfnn. 
c. 9./ 4. W 5. 


it implies tt^at 
he figned it 
•vide ante 1 376. 
U«4. 

'Tis never nc. 
cusTary to aver 
f iiat the accep- 


i coo, 2 Wilf. 9. 
'Jurr. 167:. 
s T. R. i8j. 

SW o ol>je£Uon 
i -m be ta-ken to 
a hill of ex- 


As ^0 the figning, it was anfwered, that it h alleged, 
that the plaintifF made his hill of exchange in witing to the 
C =m^oit^rbe Sir yohn £r^’Wdire6ted, and by the faid bill requefted; 
T 7c*n pTO*vaiore^^'^^*^ necelfity implies, the plaintiff’s name was writ iit 
i 'Thehandsot the bill, elfe he could not requeft i and the faying he made 

t’’* (drawee dede- " ^ 

. li« 3ccomnw)cla;is de the drawer. 


du 
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the bill in writing, imports he writ or fomebody by his Breskin* 
authority which will be the fame thing, and imports a 
figning, if it is necefrai*y in cafe of inland bills of exchange* 

And fuch a way of declaring was held fufficient in cafes of 
promifibry note?, where the a£l: 3 iff 4 Ann, c. 9. requires, 
that the pSrty who makes the bill, or Ibme perfon intsufted 
by him^ fhould^ fign it. Mich, 7 Geo, i, B, R, Taylor v. 

Dobbins^ Str, 299 ^ and A^icL IX G^o, i, B, R, 1724. 

£//iot V. Cooper y antCy 1376, 

The fourth and laft exception was, that the bill was not 
laid to be for value received^ but it is, pro valore in manikus 
ipfius yoJi/tnnis de denarih accommodatis de eodem JVtllielmOy 
which is nonfenfe, for it fhould be accommodatis per eundem 
IVillielmumy not de eodem JVillielmo, But the court held, 
pro valore in manibus ipfius Johannis had been fufficient ; and 
the other words might be rejected as furplufage ; the court 
held that the meaning was, lent by the faid Willianvy though 
the Latin might not be fo correct. And the judgment of 
the common pleas was affirmed. Nov, 23d, 1728. 


George Blenkinfon and William Waitfe' hii. i o. 2. 

Francis Iks. Error. . b.r. Rot. 

% 

plaintiffs brought' a writ of error upon a judg- Where an infe. 

Jl ment given againft then! in the court of the boiough Jjor court is 
ot Knarejboroughy in an aftion of trefpafs brought againft under ftewar/of 
them vi et armisy for breaking and entering houfcj and a court, if the 
taking away his goods, after verdift. The writ of error P^cita 
was direfted to the fteward of the court of the borough of 
Knarejborough in the county of Toriy and the writ 4>f error immemorial 
was returned by the earl of Burlington as fteward of that cuflom, it need 
court; and the was, in curia aomini regis pro bur go de had 

Knarejborough in comitatu Eborum apud in burgo power to make 

praedibfo infra juriJdiSliQnem ejufdem curiae fecundum ufum et a deputy, or that 
confuetudinem hurgt pracdi£fi a iei^pore eujus contrarii memoria had 
hominum non exijlit in eodem hurgo ufttatum et atprohatum, 

Monday ^zdoffune coram Thejher fuhfenefch alio curiae irg* 
ibidem, Mr. for the plaintiff in error took exception, 

I. That it did not appear, the under fteward had power 
to hold the court ; for the writ of error was directed to the 
fteward, who is fuppofed to be the jud^e, and he returns 
the writ; and it is not faid the under-fteward was appointed Thephfint in an 
by deputatSon in writing from him, nor that he had power 5 f& ar^^s'inay^^ 

be general in a| 

plea of iCrefpafs. Tbi appearance of a defendant precludes him from objefting to the propriety 
or regularity of the procefs tffued to compel his appearance. R.acc. 1 Freem. 468. Sn. i044. 
1072. Acc. I Vent. 220. Lutw. 91^, Bro. Difcontinuance of proCffs^pL 11 RcfpondtrpI, li, 
«rg, Str. 15$^ C^wp. 21, 


to 
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BX.XNXIKIOK to make a deputy. Sed non allocatur i for per curiam^ that 
Ilxs. court was held according to the cuftom ufe^ time out 

of mind, imports that by the cuftom the under-lteward 
' might hold the court, and there was no neceftity to (hew 

how he was appointed. 

c 

The fecond exception was, that the plaint was faid to be 
deplacito tranfgrejftonis generally, not faying whether it was 
trefpafs on the cafe, or vi et armis ; which it was infiftcd 
was ill, and for that Stileses Rep. 86. Hales v. Moore was 
cited, where in error upon a judgment in an inferior court, 
the .plaint was de placito debiti generally, which was faid to 
be uncertain, becaufe the defendants could not know what 
was demanded, and juftice held it a good exception, 
and a rule was pronounced for reverfal, nifty Wr. Sed non 
allocatur ; for the count afeertained which fort of trefpafs it 
was for, vi%. vi et armisy and trefpafs vi et armis is an 
a£bion of trefpafs. And as to the cafe of debt, in the king’s 
bench the bills are de placito^ debiti generally. 

'I'hird exception, that the firft procefs was a capias^ 
whereas it oiight to be an attachment, i Rol. Ahr. 780* 
L. 6. In debt, if a capias is the firft procefs, and not a 
fummons, though the defendant appears, and pleads to 
iffue, and found a^inft him, yet it is error, and not aided 
by the appearance, ^3 fif 4 jac. i. Sed non allocatur \ for 
per curiamy it is aided by the defendant’s appearance. And 
the like cafe as cited before in Rolle was adjudged diredlly 
contrary, 1 1 Jac* \* B. R. Inch v. Goodfteldy which was 
after the former cafe. And judgment was affirmed. Nov* 
. 26, 1728. 


John Neale, 


Efi} ; verf 
Error* C. 


WilUam 


Ovington. 


Intr. Trin. 2. 
a G. 1, B.-R. 

Rot, et Intr, 

Trin, 1 2 G, f . 

defendant in error, William Ovington^ brought 
An aUegatlon J|^ ^n zj&ioti in the common pleas againft the faid John 
and declared, that the faid Jahn and Edmund Waller^ 
notam in feriptis Efq* 23d of Nov* fecit quondam miam fuam in feriptis 
Sc manu fua vocatam a promiflbry note, et eandem notam adtunc et ibidem 

per^^iamfboth’ fignavit et per eandem notam praedi^i 

of them promif- Johannes et Edmundus conjunbiim out feparatim propiiferunt 
Sec. does not Johere eidem Willielmo vel ordini iiooL pro vatore recepto per 
‘thS o 7 eofdem Jobannem et Williebnum i by reafon whereof, and by 

made the note. Virtue of the ftatute, the ioixA John became feparately 
An allegation ^ William the faid 1100/. tff. Upon 

that two per- , 

Tons made a note, and thereby jointly or rever ally promUed to pay, does not Import that ei- 

ther of them promiCed feveraBy, S.C.Str. 819. K. ace. 6tr. it. fed vide Cowp. 832'^ 

non 
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non ajfumpfit pleaded, verdift and judgment was given Neale 
againlt the laid John NeaUk Upon which, he brought this qy^ngton 
writ of e^ror. And upon argument this judgment was re- 
verfed, Nov. 26, I728, becaufethc note is laid to be made 
by two perfons, Mr. NeaU and Mr. Waller^ and the Verbis 
in ^ the fingular number, fecit^ fo that it don't appear, to be 
made hv Mr. NeaU^ againjft whom the adtion is brought, 
but might be by Mr. Waller^ and it don’t appear to make Mr. 

NeaU liable by hit figning. 2. The note does not import, 
they promifed fevcrally ; for the note fet out is^ that they 
proinifed jointly or feverally, which is not pofitive, they 
promifed feverally j for it ought to have been, that they 
promifed jointly and feverally. Mr. Robinfon counfel for the 
plaintiff in error, and Mr. Strange counfel for the defendant 
in error. 

The King a^aivft Thomas Stone. 

S. C. I SeflT. Caf. 378. 

T he defendant was conviflied by a juftke of peace of 
Dorfetftnre for killing a fallow deer of thejeing’s in 
Cranbourne Cbace ; and the convidtion was quafheo, becaufe 
the informer was the witnefs : divers conviftions having 
been quaflied for the fame reafon before. Nov.^ 28, 1728. 

JohnBurchell adminiftrator of William Bur- 

.chell Oliver Slocock. ' **' 

T he plaintiff brought an a(^ion on the cafe againft A written pro- 
the defendant upon a piomiffory note, wherein the 
plaintiff declared, that the defendant Oliver Skcock and one 
Thomas lVilUford2\ Mar. 1725. fecerunt quandamnotam order for vaiuT 
Juam in feriptis-, vocatam a promiflory note, manibusjuis pro- received <rf the 
prius adinde fubferiptisy bearing date the fame day and year, "1 
and delivered the faid note to the inteftate Will. j 5 . by which is, * ne^Uabie* 
■note the faid Oliver and Thomas conjunilim et divijim promife- note. 
runt folvere to the faid Will. 101. ils. in three months 
after the date of the faid note, vakre recepto defraemijUis in 
vifOy vocato Rofemary Laney late in the poffefSon of one 
Thomas Rower Sherwiny ratione quorum quidem praem£erum 
nec non vigere flatutiy And in the declaration there 

were other counts, but to this count the defendant demur- 
red, and fhewed for caufe, that the note fet out in that count 
is not a promiflory note within the ftatute. And the plaintii^' 
joined in demurrer. But the court held it clearly to be a pro- 
miffory note within 3 y 4. Arm. c, 9. And judgment was 
given fetr the plaintiff. Nov.ohy I'jzi. 
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The King againji "S^WXxzm Kent. 


tion the^^fen" ^ ^ defendant was conviftcd for keeping a *^un for 
dam’s fumrnons, X deftroying the game, not being qualified by law, ^c. 
appearance, de- And the conviction being removed into the king’s bench by 
^ia^ion quafhed, becaufe the information was fet.out 

be ftatecTto have be exhibited 2d Nov. i Geo. 2. and the witnefs w^. fworn 
happened on a and made his oath of the truth of the fa£ls contain^ in the 
on^ ^^hiclTuie^ information the faid 2d of Nov. i Geo. 2 . But the fummons 
?nforn)ation\^8 defendant, his appearance, and making defence, and 

alleged to have the convi£l;ion, was laid to be the 2d ot OSiober i Gee. 2. 


been exhibited 
and rhe witnefs 
examined. 


which was before the information and examination of the 
witnefs, iSc. 


Xntr. Pafeh. * 
< 5 co. 2. B. R. 
Rot. 203. 
Upon dating 
fa^s to Ihew a 
man was a 
bankrupt, it 1$ 
ncccffary tofet 
forth that there 
was a petition. 
S. C. Str. 869. 
3 Barn. B. R. 
S 9 » 79 - 


againjt Francis Sparkes and Chriftopher 
May, executors of William Donalfon. 

T he plaintiff brought an affcion of debt againft the 
defendants for 800/. wherein the plaintiff declared, 
that William Donalfon in his life, viz. the 6th of May 1 704, 
by his bond then dated obliged himfelf, his hc'irs, executors 
and adnqpiftrators, to the plaintiff and one P/i/ 7 /p Rudf 
hy^ whom the plaintiff furvived, in the faid fum of 800/. 
(Sc. with condition under the faid bond fubferibed, that if 
the heirs, executors or adminiftrators, of the faid William 
whothepeti- fliould pay te the faid plaintiff and Philips or the fur- 
tionerswcrc. vivor of them, or the executors or adminiftrators of the 
furvivor df them, 400A within two months affcr the death 
of the (aid William^ in jcafc one Martha Latimer (hould 
marry the (aid William^ and (hould happen to furvive him, 
in truft for the benefit and behoof of the klfT Martha^ her 
' executors, adminiftrators or affigns, then the obligation 
fhould be void, otherwife ihould remain in full force ; and 
the plaintift in fad): fays, that after the making the faid 
And that they bond, viz. the 8th of May in the faid year 1704, the faid 
were creditors to Martha married the faid William Donalfon } and that after 
the amount of marriage, viz. the 17th of May 1727, the faid* 

tionedTo^G- x. P^i^^P Rudjby died and the plaintiff furvived him ; and that 
c. 24. the faid William the fame day and year made his will, and the 

^at^thc co^ defendants his executors, and afterwards, viz. 3d of Jan. 
miflionifruedki the faid will not being revoked, died, and 

form of law the faid Martha furvived him, and is yet alive; and that after 
s the death of the faid Will. Donalfon^ viz. loth of Jpril 

3*B.R. soJfcd^ defendant Prances proved the {dkAy^xW debita juris forma 
Vick 5 o. 2. that the faid Francis and Chriflobher^ or either of them, did 

I c. 30. r. y. 

A debt which is contingent at the time of the bankruptcy is not difeharged by a certlBcate, 
S. C. Str. 867. R. acc.Str. JolilS, 1160. MofdyzS. 79. 3 Wilf. 346,528. iT. R. 599, Bl. 
795. and fee Cooke’s Bankrupt Laws, c. 8, 9, 129. to 162. fee alio 190.2.' c. 32. A debt 
payable if a wife (hall furvive her hulband is contingent timing the hulband’s life. C. Sh*. 867*^ 
it. acc. Mofeley 28, 79. Upon a bond conditioned that the heirs, executors, or adminiftrators of 
the obligor, (hould pay a fum of money, *ti$ not a good breach to ftatethat the executirs had not 
ipaidit, unkf8iti3aU9Aatt(lth4titMnSMiM unpaid. StCtStr. iBarmd.B.R. ty. 

not 
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not pay to the plaintiff the faid 400/. within two months 
after the death of the faid JViiliam according to th^ faid 
condition, whereby the bond became forfeited ; unde a^io 
accrevit to the plaintiff, to demand of the faid defendants 
the faid 800/. but the defendants the faid 800/. though of- 
ten^. requcfted, have not yet paid, nor hath either of jcKem 
paid it, 

The^defendants after praying oyer of the bond and con- 
dition fwhich was granted) plead in bar; that the faid 
WiUuim Donalfon being a fubjeft born of this kingdom after 
the making of the bond, viz. the 8th of yanunrv 1720, and 
for feven years before that time and more, and afterwards^ 
exercifed the trade of a bifcuit maker, and got his living in 
that trade ; and that he fb ufing that trade the 8th of Janu^ , 
ary became indebted to R, H. G. S. J. 6. and divers other 
perfons, in the fum of 200/. and more ; and being fo in- 
debted, and after the 20th of May 1716, viz. the gth of 
January 1720, his faid debts not being paid, became a 
bankrupt, and the faid IViUiam fo being a bankrupt, 
the 8rh of following a commiflion of bankruptcy 

under the great fcal dehlta juris forina emanavit againft him, 
directed to, as by the faid cornmiflion appeHrs ; by vir- 
tue whereof afterwards, viz. the firft of March in the faid 
year the commiffioners declared him a bankrupt, and 
that he furrendered himfelf, and conformed as by the fta- 
tute 5 G. c. 24. inti tied an a£t for the better preventing 
frauds committed by bankrupts is provided ; that the com- 
miflioners tl^e i6th of* March following certified to the lord 
chancellor under their hands and feals, £jfr. that four-fifths 
of his creditoKS in number and value, who had duly proved 
their debts, ligned the certificate, and certified theii coii- 
fent to allow the faid certificate, and to difeharge the iind 
bankrupt; that the lorh of Jpril 1721, three of the faid 
commiiEoners under their hands and feals certified the lord 
chancellor fuch figning and cOnfent of the faid creditors ; 

^ that the 7th of July 1721 the. certificate was confirmed by 
the lord chancellor, and was entred on record in chancery 
by virtue of an order of the lord chancellor made upon the 
petition of the bankrupt bearing date the 8th of July 1721 ; 
the bankrupt having firft fworn, that the certificate and 
coiifent of his creditors thereto were obrai|i|d juftly and 
without fraud, as by the certificate producc^jTn court ^and 
by the records of the faid court fully appearscV' To v/fwch 
plea the plaintiff demurred, and the defendant joined ih'de- 
mtirrer. 

' This cafe was argued Trinity term 1 aft, 1728, by Mn 
Strange for the plaintiff, and by Mr. Joceline fotJ' the de- 
fendant. And firft, exception was took to the^plea, be- 
caiifelt did not fhew, who were the petitioning fcreditors, 
nor in what fums they were creditors. Now by thp a6t of 
5 G. I. c. 2 ±. no commilfion is* to iflite oa the petition of 
^ y9uih one 
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one creditor, unlefs his debt is lool. nor upon the peti- 
tion of two creditors, unlefs the debt is 150// nor on the 
"petition of three or more, unleft their debt' is* 200/. and 
therefore that is 2 matter neceffary to be averred, for it is 
traverfablei for if the creditors that petitioned for the com- 
miilion are not creditors to iuch a value, the ifTuing the 
cominiifion will be void. 

On the other fide It was argued the defendant, that it 
was alleged in the plea, that the commiffion ifiiied 
juris formuy which was fufficient, for it has been adjudged 
in Lutw, 274. Lawfan v. Lamlfy that in an action brought 
by affignees of commiifioners of bankrupts, they need not 
fet out the proceedings of the commiffion and commiffioners 
at large. And in Lutw* 451. Slaughter v. Pierrepoint^ it 
was held that it need not appear in a plea of affignment by 
commiffioners of bankrupts, that the bankrupt was indebted 
in 100/. 

But the court held the plea naught for this exception. 
For as to the cafe in Lutw. 274. that was in cafe of a de- 
claration taught by the affignees, wherein a fliort way of 
declaring hath been allowed upon the authority of a great 
number of precedents. But as td the’ o^her cafe in Lutw. 
451. of a plea, that was long before the ftatute of 5 G. 

24. / 20, which is exprefs, that no comipiffion fliall 
ifllie, unlefs the creditors, who petition for a commiffion, 
are creditors in fuch fums as are mentioned foi^that purpofe 
in that a£l. But in thist plea it is fo far from mentioning, 
in what fums the petitioning creditors were creditors, that 
it does not mention there was any, petition at all. But by 
the 13 Ei r. 7. / 2. the chancellor is impowered to iflue a 
commiffion only upon complaint made to him in writing. 

But it was farther infilled upon by the counfel for the 
plaintiff, that this bond was not difeharged by the aft of 
bankruptcy and certificate within the intention of the afts.* 
Nor is the defendant aided by the aft of 7 G. i. r, 31. for 
explaining and making more efFeftual the feveral afts coit^ 
cerning bankrupts ; for the 400/. in the condition was pay- 
able at a day after the bankruptcy committed, viz. within 
two months after the death of William Danalfon the bank- 
rupt, and*upon two oontingencies, viz. if Martha Latimer 
married him, and furvived him. And a cafe was cited be- 
tween Godling and Godling^ Pafeh. 1 1 Ann. where in an ac- 
tion of debt upon a bond dated before the aft of bankruptcy 
committed by the defendant, it appeared the money in the 
condition was not pa^ble till after the aft of bankruptcy ; 
the defendent infilled he ought to be difeharged upon* com- 
mon bail by virtue taf the uatutes about bankrupts, but it 
was ruled that he Ibould be hele to ipecial bail* And the 

plaintilFs ' 
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plaintiffs could not come to prove this debt within the 7th 
c. 3i.^becaufe it depends upon two contingencies* 

On the other fide it was infifted on for the defendants, 
that this was debhum in praefenti, though it was folvendufnin 
futuro. Cro. Jac, Neal v. Sheffield, 254. and therofote 
would be barred by the aft of bankruptcy and certificate, ^ c. 

But all the judges ^ere of opinion, that a creditor upon 
a bond, with condition to pay money at a future day fubfe- 
quent to the aft of bankruptcy, before 7 G. 1. r. 31. could 
not be admitted to prove fucbdebt, or to have any dividend, 
before fuch fecurity became payable. And that aft recites 
it to have been a queftion, for remedy whereof that aft was 
made. And it would he hard upon the former afts, to put 
fuch a conftruftion as to bar a man of his debt, when he 
could not come into the commiffion, and have the benefit 
of it. Then as to the llatute 7 G. I. r. 31. that enafts, 
that any perfon who hath given or fhaH thereafter give cre- 
dit on fuch fecurity as aforefaid, [referring to the Securities 
mentioned in the recital] to any perfon who was or fliould 
become a bankrupt, upon a good and valuable coftfideration 
bona fide for any fum of money or other matter or thing 
whatfoever, which fliould not be due or paya})le at or be- 
fore the time of fuch perfons becoming bankrupts, (hall be 
admitted to prove his bond, tdc. for the fame, in fuch 
manner as’' if it was ^yable prefently, and not at a future 
day, and fliall receive a proportionable dividend, ^c. qf 
fuch bankrupt’s eftate in proportioh to the other creditors 
of fuch bankrupt, dedufting only thereout a rebate of in- 
tereft, and discounting fuch fecurities payable at future 
times, after the rate of 5/. per cent per annum for what he 
fliall fo receive, to be computed from the aftual payment 
thereof, to the time fuch debt or fum of money Ihould or 
would have become payable in and by fuch fecurities as 
aforefaid. Then follows a claufe, that the bankrupt fliould 
be difeharged of fuch fecurities.' Now it being uncertain, 
whether this bond fliould ever become due or not, it de- 
pending upon two contingencies which had not both hap- 
pened at the time of the a£t of bankruptcy committed* it 
was impoflible to make fuch abatement of 5/. per cent as 
the aft direftst and therefore this bond, the coqrt held, 
was not within that ad ; arid therefore they were of opinion, 
to give judgment for the plaintifF4 But Mr. Joceline took 
an exception to the declaration, that it was not averred, 
that the 400/. was not paid by the heirs of William Donalfon^ 
nor that the 400/. was ftill due; but only that the defend- 
ants had not paid it i which was a fatal fault. ' And the 
court being of that opinion, Mr. Strange moved Jufy ip, 
- in Trinity terrin 1728. for leave to diiwntinuc upon pay-» 
ment of cofls, which was granted. 
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Tullv Afterwards the plaintiff brought a new aflion on the fame 
SfA»ii»s againft the defer\dants, but amended the fault in the 

former declaration, by averring, that the heir of *DonalJon 
had not paid the 400/. nor any body elfc. And the de- 
fendant amended his plea in feveral things ; to which there 
WTS a demurrer by the plaintiff, and a joinder in demurrer; 
which" record is entred Mich. 2 Geo. 2. B. R. Rot. And 
the caufe coming on in the paper Nov. 26, this Mlchi, term, 
judgment (a) was given by the whole court upon the me- 
rits, that the plaintiff’s debt was not barred by the matter 
comprifed in the plea, becaufe it was not within 7 G. !• 
t. 31. for the rcafons mentioned, before. 

{a) This judgment was afterwards affirmed upon a writ of error. Vide 
pofl. 1570. , 


Jntr. Trin. 

II Geo. 1. 

R. K. Rot. 347. 

A leflTec |)y in- 
denture cannot 
plead even 
againft an affm- 
net any thing 
which is tanta- 
mount to plead- 
ing that the lef. 
for had no intc- 
reft in the pre- 
nijfcs when he 
made the leafe. 
In an action of 
covenant fuch 


Palmer verj. Ekins. 


S. C. Str. 817. but rather differently reported I Barnard. B. R. 113. 

T he plaintiff Henry Palmer^ as aflignee of John 
Palmer^ brought an adlion of covenant againft £//- 
%abeth Ekins for non-payment of rent, wherein he declared, 
that John Palmer was feifed in fee of the melfuage, £ffr, and 
being fo feifed, the 27th of March 1716, by indenture made 
between him on the one part, and the defendant on the 
other part, (onb part of which indenture fcaled by the de- 
fendant the plaintiff produces in court) demifed to the de- 
fendant a meffuage in the parifh of St. A^thael Crooked Lane 
London^ for twelve ^ears from Lady-day 1716, rendring 18/. 
pfJairbadupon per annum during the faid^termto the faid John Palmer^ his 
a general demur- heirs and affigns, payable at four quarterly payments ; that 
defendant by the laid indenture covenanted to pay the 
thcleafewas :y ^'4 rent at the days and times in the laid indenture men- 
tioned to the faid John Pahner^ his heirs and afligns ; that 
by virtue of this demife the defendant entred, and continued 
poffeffed of this meffuage, £ffc. till after the 26th of March 
1725, John Palmer being feifed of the reverfion In 
fee, by leafe and releafe dated the 22 ts? 23 Nov. 1723, con- 
veyed it to Henry Palmer plaintiff in fee; then the plain- 
tiff alBgns his breach, in ,the defendant’s not payii^ three 
quarters rent due and ending Lady-day 1725. The de-^ 
fendant, proujlando that John Palmer did not make fuch 
leafe, for play fays, that John Palmer was feifed in fee of 
this meffu^ige 19th of Nov. 1706, and being fo feifed by 
leafe and releafe dated the 19th, and 20th of. Nov. 1706, 
pTcadTng'tihatlie convepd this meffuagc, Effr. to one John Bragg in fee; and 
"hail no intereft traverfes, ahfque hoc^^ thzt John Palmer ad aliquodtempuspojl 
whcniirrari” praediaum 2oth of Nov. 1706, fei/ttusfuit de mejjmgio frae- 

Euates of inhentanfcc are prim^ fade prefumed to continue. D.acc. T. Jon. 182. Arg. antei74» 
A demurrer confeffes nothing which is 111 pleaded'. R» acc. ante 105 5. 1243. ^^73* 

Vide ante 18. * 


indenture. R. 
acc. ante i r 54. 
And will not 
prevent the 
plaintiff from 
having judg- 
ment. 

A plea tftat the 
leffbr made a 
conveyance in 
fee before the 
Itafe, with a 
tracer r« that he 
was afurwards 
feifed in fee, is 
tantamount to 
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diSlo in donumcQ fuo ut de feoio^ modo etforma as the plaintifF Palmer 

declare?;, this plea the plaintiix demurred generally, ^ . 

and the defendant joined in demurrer. 

This cafe was argued at feveral times by Mr. feijetint 
Xiirdler^ Mr. (erjeant Boines^ and Mr. Faznkerley for the 
plaintiff, and by Mr. ferjeant Belfield^ Mr. UJ})er^ and Mr* 

/V/wrr for the defendant. And the 26th of .AW. 1728, I 
at my brothers’ defire delivered the opinion of the c^ourt, 
that the plea was ill, and the plaintiff ought to have judg- 
ment.- And we refolved, ‘ 

1. That the defendant could not plead, yohn Palmer nil 
habuit in tenementis at the time of the leafe made, to an ac- 
tion brought by John Palmer^ fuppofing he had not con- 
veyed to the plaintiff: becaufe it appearing upon the face of 
the declaration, that the leafc was made to her by indenture 
made between John Palmer and her, which (he had exe- 
cuted ; (he is eftopped by the indenture. And for that pur- 
pofe the cafe of Kemp v. Goodhall^ Pafck 4 Annae^ B. J?. 
ante 1154. in debt for rent by indenture, if the defendant 
pleads nil habuit in tenementis^ the plaintiff may demur and 
need not reply the eftoppel, becaufe it appears upon the 
declaration ; but if the defendant plead, nil habuit in tene^ 
mentis^ and the plaintiff replies, habuit^ the jury may 
find the truth notwithftanding the indenture. 

< 

2. That the affignee fliall take advantage of the efloppet^, 

C, i. 352. 4 Co. 53. Privies in eftate as the feoffee, lef- 
fee, Wf. fhall be bound and take advantage of ejioppelsj 
1 Salk. 276. Trevivan v. Lawrence. If leafe by inden- 
ture to B. lands in which he hath nothing, and afterwards 
A. purchafes the lands in fee, and fells them to D. and his 
heirs, D. fhall be eftopped. And where the eftoppel works 
pn the intereft of the land, it runs with the land, intowhofe- 
foever hands the land comes. 

3. That this plea of the defendant amounted to a fpecid 
nil habuit in tenementis^ for by the inducement to the tra- 
verfe fhe fhews, that yohn Palmer in 1706, long before he 
made the leafe to the defendant, which was in 1716, con- 
veyed in fee to Bragg. If fo, y^fbn Palmer had nothing in 
the meffuage, \Ac. when he made the leafe. For an eftate 
in fee-fimple is always intended to continue, unlefs it be 
fhewn to be conveyed away or determined. Therefore this 
plea amounts to a fpecial nil habuit in knementis^ which is 
no more to be admitted to be pleaded by a lellee hy inden- 
ture, than a general nil habuit in tenementis* %it the de- 
fendant by a proper inducement might have made this tra- 
verfe good ; as if he had pleaded in his inducement to the 

traverfe, 
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travcrfc, that S. was feifed of the meffuage in fee, an** 
being fo feifed conveyed it to for ^is life, and 

tl)at John Palmer being fo feifed made the leafe to the de- 
fendant, and afterwards conveyed to the plaintiflF, and that 
then yohn Palmer died ; whereby he would have (heaved, 
that an intcreft paft by the }cafe to the defendant as long as 
John P aimer YivtA^ and that by his death the leafe^was de- 
termined; then fuch traverfe as in the*'prefent cafe would 
have been good. For the ejtoppel that appeared upon the 
face of the declaration, would have been avoided, by {hew- 
ing an intereft paft ; and fuch plea woi*ld not have amounted 
to a nil habuit in Unementis^ becaufe an eftate for life would 
have appeared to have been in John Palmer* But no inte- 
reft appears to be in John Palmer in this cafe, when the 
leafe was made to the defendant; nor Can the court intend 
there was any intereft in him, fince the plea fets out a con- 
veyance before the leafe to Bragg in fccrlimple, yvhich 
tate muft he intended to continue. ^ 

But it was objected by the defendant's counfel, that an 
aflignee by ejtoppel cannot maintain an a£lion of covenant- 
And ’for that Moore 419* pL 577. fo held in the cafe of 
Nokee V. Ander^ Cro, Eli%- 373, 436, 437. where the plain- 
tiff declared,* that John King the lands, to E&z* to the 
defendant for a term of years, that the defendant granted 
them'^by indenture tp one Abelly in which the defendaiu co- 
venanted, that Abell and his affigns fhould peaceably ^njoy 
without interruption of anyperfon; that Abell 15 Eliz*z(- 
figned to the plaintiff ; and then alleges fai rher, that long 
before John King had any thing in the lan*i, one Robert 
King was feifed thereof in fee, viz. 7 EHz. and being fo 
feifed died feifed 15 Eliz* whereupon the land defeended to 
Thomas K^ngj who ehrred upon the plaintiff and ouftedhim ; 
and after a verdift for the plaintiff it was moved in arreft of 
judgment, that the plaintiff not having (hewn, that Johrf 
King had any thing, when be made the leafe to the defendr 
ant, and the defendant having granted to Abell by indenture, 
nothing paffed therebyj but by ejhppd ; then when AheR af- 
figued to the plaintiff,^ nothing* paUed ; for leffee by ejoppel 
cannot affign any thing oyer 5 and then the plaintiff is not 
fuch an ailignec as pould maintain an adlioti of covenant 
againft the defendant; and t^e court were of that opinion, 
that covenant wjll hot lie upon an afSgnment of an eftate by 
ejoppcl And that upon tbe whole record it appeared, that 
the plaintiff was but' alSgnec by Joppel\ for the defendant 
iiaving traverfed the eftate laid Im the declaration in John 
Palmer^ the plaintiff by his demurrer has ‘ confefled tbe plea 
p be true,gi;that John palmer had not iuch eftate, vi|hen he 
made the leafe, as the plaintiff has alleged. 


To 
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To which it was anfwered, that the cafe cited out of 
’ Cro, Eli^dt 4^6. does by no means come up to the cafe in 
•queftion. For there upon the very face of the declaration, 
it being alleged, that Raberi King was feifed in fee, before 
yohn King made the leafe to the defendant, and alfo when 
the defendant afligned to Mell^ and alfo when Abell afiigned 
to the then plaintiff, no eftate being laid to be in John Kingy 
when he made l^he leafe to the defendant ; it appeared to 
the court, that the leafe from the defendant there to AbeU 
was only a leafe by eJlopfeU and nothing of an intereft could 
pafs thereby, and conlequcjitlv nothing could pafs hy Abe IP% 
affignment to the plaintiff* But here upon the face of the ^ 
declaration a good title appears in the pViintiff ; and that 
being fo, the declaration of itlelf is good, and the defend-^ 
ant by her plea pleads a fa£f, which by her indenture fee is 
eflt pp id from pleading, which makes the plea ill, and what 
is ih pleaded no demurrer confeffes^ No more than if the 
plaintiff d. dares in debt for rent by indenture, the defend* 
ai*v jjeads nil habt^it in tenementUy and the plaintiff demurs % 
this demurrer does not confefs, that the plaintiff had nothing 
in die land^'. The defendant being then eftopped by her 
irdcnturC, from pleading this fpecial nil habuitin tenemintisy 
the p as aflignee of the land (which he muft be took 

to be m tv .liiflaiidi ig this ill plea) may take advantage of 
x\\Q eJioppeL IJiM in truth the cafe in was adjudged 
f ►! ih ' aefeiidaiit, becaufe no breach appeared in the deck* 

It v/as objected larther, if by poflibility an intereft 
uld pals fo »he defendant by diis leafe, it could not work 
1 '/ efloppel^ now though it is pleaded that John Palmer 
; anted in fee to John l*ragg^ yet Bragg might regrant him 
:* eftate per auter vie^ of which be might be feifed when he 
1' the deteivd^nt the leafe, fo that an intereft might pats 
ci . . g the life of cejiuy que vie. To which it was anfwered, 
thc*i. a conveyance being pleaded from John Palmer to Braggy 
it IS to be prefumed to continue, tne contrary not being 
feewm 

Another objefdon was, that ejioppek are odious, and not 
to be conftrued or raifed by implication. The anfwer to 
which was, here was no cgnftrudtion by implication, but a 
plain ejioppel appeared upon the face of the declaration as to 
the matter pleaded in this plea, 

« 

The laft objeftion was, that the plaintiff had demui red 
generally, whereas if he would have took advantage of this, 
he ought to have demurred fpecially, and ailigned this for 
caufe ; efpecially fince the ftatute of 4 Ann. c, t6* for the 
amendment of the law* which ena^fs that the judges feall 
give judgment according as the very right of the caufe of 
fee matter in law appear to them, c. 

To 


*5S3 

Palmir 

•V 

KicfNf* 



Mich. Term 2 Georgii 2. regis. 

To which it was anfwered, that the right of the caiife 
and matter in law appear to be with the plaiintifF;^for the 
court and juries are bound by cjloppelsy as when the plain- 
tifF’s title in eje< 3 :ment is by ejioppe!^ and the defendant 
pleads the general iflue ; fuch title is a good title in law. 
I Saik, 276. Trevivan v. Lawrence* And judgment was 
given for the plaintiff iSfov* 26, 1728. , 

Thomas Bowers verj. Robert Man. 

Geo. I . C. B. 

Rot. 52^. ct S.C. but with fomcdiflfcfence. (aJStr.Si^. 

Pafeh. I Geo. ' 

2. B.R.Rot. T 11'^ H E plaintiff Bowers brought a writ of error upon a 
A certiorari in judgment given againft him by nihil dicit in debt upon 

error to verify ^ Common pleas. And he affigned in Trin. 

mufl beartef^c Want of an original, and want of a warrant ot 

after the aflign- attorney, and one certiorari was direfted to the chief 
rnent of errors. Jyiljce of the common pleas as to the warrant of attor- 
ney, and ai|other certiorari was direfted to the cujios bre^ 
vium of the common picas, which bare itjie the 21 ft of 
June ‘ 2727, which was before the errors were afligned, 
upon which the cuftos hrevium returned, that there was no 
original, The defendant in error pleaded, in nullo ejl 
erratum* AnS judgment was affirmed, nift^ ^c. becaufe 
the plaintiff in error ought to take out a certiorari to verify 
his error, that there was no original ; but this certiorari 
^ bearing tejie before the aflignment of the errors, could not 

be a certiorari upon that affignment of errors. Mr. Strange 
^ for the defendant in error. , 

« 

{a) According to the report in Str. the certiorari bore tefte before the 
writ of error, and the court held, it did not verify the errors, and could not he 
f^en to be the writ the coprt hj^d awarded. 
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Hilary Term 

a Georgii a. regis, B. R. 1728. 


Emery verj. Bartlett. 

S. C. differently reported, i Barnard. B. R, 128. 


Intr. Hll. 2 Geo, 
2. B. R.Rot. 

1 54* 


I N error brought by Bartlett^ to reverfe a judgment A promiffory 
given apinft him by the court of record of the city 
Litchfield^ in an aftion upon the cafe upon feveral pro- gjven for value 
mifes, brought by againft him, and judgment by de^ received, vide 

fault, and a writ of inquiry executed, and inti re damages . 

found and final judgment given. In the declaration there 
were two counts. The firft was upon a promiflory note by the payee of 
made withirvthe jurifdiSion of the court, and fubferibed by anotsagainftthe 
the defendant, by which he promifed to ipzy Emery 59/. lox. ”TCkr«!on°ftMe8 
upon dcmanci for value received. And the exception to that the note 
that count was, that it was not averred, that the value was was made for 
received within the jurifdiilion of the court. For Mr. i^t^necd'not'Rate 
Parker for the plaintiff in error affifted, that that was the that the value 
foundation of the note, and that theieforc it was necelTary was received 

to be received within the jurifdiftion, to give the court a 
. -/.rn- 1 r f j ^ e. diaion of the m- 

junldidtion over the caule. 1 he iecond count was upon an ferioj. court, vide 

tnfirnul computaffet^ wherein the plaintiff below de- amc an, 79 j. 

dared, that the defendant Bartlett accounted with her with- 
in the jurifdidion of the court, for divers fums of money, ^ 

antetunc debitis et ei adtunc a retro infoluois exijlentibns^ Effr. interior court 
And the exception to this was, that it was not averred, that account 
the fums of money were due within the iurifdiftion of the 
court. And it was urged, that if the debt wa& not con- fums in arrear 
traded withi/i the jurifdidion of the court, the laying 
the accounting to be within it would not be fuffici- 
ent, bccaiife the accounting did not alter the nature of the were in arrear • 
debt. And for that were cited the cafes of llarrenden v. within tlu? jurif. 
Palmer^ Hob. 88. Done v. Thorn. Men 72. Cony v. Laws, fj^or court 
Stile f Rep. 2. Sir Thomas Jones 47. and 2 165. c.str. 827>* vide 

Bull v. Palmer. But the court were of opinion as to the firft, *»nte 21 1, 705, 
that the promiflory note being laid to have been made with- 

in ^ ’ 
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in the jurifditflion was fuiEcient, becaufe whetWr it was for 
value received* or not it would not be material, ' for an 
^ftion upon a promiflbry note payable to a man or order, 
though it was not for value received, is maintainable upon 
the ftatute of 3 y 5 jinn, 9. and if value received is in the 
note,‘ there is no occafion to prove that the value was paid. 
As to the exception to the fecond count, the cdurt alfo 
ov r -ruled it, becaufe the aftion was ^grounded upon the 
fta .c i acejount, which was laid to be ftated within theju- 
rifilift’on. And though the ftating the account might not 
alter the nature of the debt, yet giving the ftated account 
in evidence, would be good evidence to prove the declara-^ 
tign. Andjgd^ment was alarmed, Fib. 1728. 


Burroughs vei^. Willis. 

C« I Barnard. B. R. 114. Str. 8z2. and differently reported. Fitzg. 4o« 

T H £ defendant had obtained a rule to change the Vi^ 
me out of Middlefex^ in an a^ion for money received 
to the plaintiff’s ufe, upon the common affidavit^ that the 
caufe of aftion (if any) arofc in Hampjhire. Mr. Filmer 
m ved for the plaintiff, to difeharge the rule, begaufe the 
plaintiff was a barrifter, and {a) inafter in chancery, and 
therefore had a privilege to lay his aftion in MiMrfexy 
where his attendance was required, and cited 2 Salk. 670. 
Knight V, Farnahy. And foe court being of opinion, this 
fell within the reafon of that cafe, the rule was difeharged. 
See 2 Salk. 668. Seaman v. Ling^ Carthew >26. Biffe v. 
HarcourU Mr^ HuJJey for the defendant, 

{a) According to the report in Str. the court declared they difeharged the rule 
hep ayfe {he plaintiff was a barriffer^ no^ becaufe he was a inaffer in chanceiy. 
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Eafter Term 

a Oeorgii rcgis, B. R. 1739. 


Ufher Eft wick aflignee of the flieriff of Middklex inw. Pafch, » 


againji Edward Cooke. 


Gep. i.B. R, 
Rot. 


I N debt upon a bail-bond brought by the plaintiff as alfig- Th^jfonrts wm 
nee of the fherift of Middlefex^ the plaintiff declared, 
that after the firft day of Trinity ttrm A D. 1706. wz. and end'ofT 
the’ 1 8th of yuly anrio regni domini Georgii i.,nunc regisy SjV. moveable term. 

I Jecundoy the plaintiff profecuted extra curiam diHi domini regis g^.*"** 
coram if ft rege { eadetn curia opud W ejimtnajlerium in comitatu Md'the books 
Middleftx q^tunc tenta exijiente) zwut of capias ad refponden- there cited. Burra 
dum, to the then flieriff of Middlafe^t direfted ; and fo proceeds, 
and fets out the writ, the delivery to the flieriff, the war- 
rant, arreft,'and giving the bail-bond ^ the defendant, and 
the affignment to the plaintiff, lAc. To which declaration 
the defendant demurred, and the plaintiff joined in demurrer. Th? court of 
And Mr. Strange for the defendant took exception to the ■'■''E’s b'uch 
declaration, that it appeared thereby, that the writ was fued n pre. 

out in the Jong vacation out or term time; for the court been htjdat ' 
muft judicially take notice of the beginning and end of the Wvfttninfter in 
terms, as well moveable as immoveable, and that the i8th 
of July was after Trinity term was ended, and therefore that fon^^'AnSp.: 
the writ was a void writ; for it was not poffible to be fued B. R. e. o. 
out of the court of king’s bench then fitting at Wejlminjler * gg 
the 1 8th of Julyy when it was vacatioi^ time, no fuch court 
being then fitting at Wejhninjier. And the writ, being void, 
the arreft wp illegal, and the bail-bond thereupon given 
void alfo. Mr. Reeve for the plaintiff infifted, that therp 
was Veritas fa 8 i as well as veritas legis. And though a writ * . 

is to be took in law, to be fued out at thp time when it bears 
tffifi and thatTs the laft day of Trinity term, when the 
wrivis fued out in Trinity vacation ; yet in faft it is conftant 
experience, and the courfe of the court, which is the law 
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Estwickr at the court, that writs are fued out in the l6ng vacation, 
Cooke though they bear the laft day of Trinity terrr before. 

And therefore this, as it may be fo in fa£t, fo it is con- 
tefled to be fo by the general demurrer; and therefore well 
enough. For v/hich he cited Sir Thomas Jones 149, r 
twenty. 362. JValhurgh v% SaltofnJiall\ where in a declara- 
tion a latitat was alleged to Fe fued out of the king2s bench 
21 yan, and the jury found the writ bor? tejh 28 Nov, but 
in fa£l was fued out 21 Jan, and it being according to the 
truth of the fa6t, it was held good, and judgment was given 
for the plaintiff, nift^ tffr. But the court being unanimous 
of opinion, that it was ill, and that it was not according 
to the truth of the faft, for it could not the iSth of ^uly 
be fued out of the court of the king’s bench then fitting at 
IVfJlminJler^ when the court did not nor could not fit out 
of term, the plaintiff defired leave to difeontinue, which v/as 
, granted him. May 13, 1729. 

» 

'Naylor qui tarn verj. Scott. 


S« C* 1 Barnard. B. R. 159. 


Acuf)om that a 
perfon /hall pay 
the churching 
fee who is never 
churched is void. 

A cuftom that a 
fum of money 
fhall be paid ac 
the ufualtime 
after a woman’s 
delivery when 
/he ihould oc 
churched is void 
for uncertainty 
if it does not 
fhew what that 
vfua) time is. 


I N a prohibition granted to fiay a fuit in the fpiritual 
court by the vicar of IVakefieldy grounded upon a cuftom 
for a due for churching of women, which was alleged to 
be this, viz. That every inhabitant keeping an houfe and 
having a family in Wakefield in Torkjhirey and having a child 
or children born in that parlfti, at the time oj churching 
the mother of the child, .or at the ufual time after her de- 
livery when fhe fhould be churched, have time out of mind 
paid ten pence to the vicar of that parifti, for or in refpedt 
of fuch churching, or at the ufual times when the mother 
of fuch child (hould be churched. Ifliie was taken upon 
the cuftom, and a verdift was found for the defendant, 
that there was fuch a cuftom. And upon motion made to 
the court by ' Filmr for the plaintiff, in arreft of judg- 
ment, to prevent the granting a confultation, (the court 
being of opinion, that it was a void cuftom, i. Becaufe it 
was not alleged, what was the ufual time the women were 
to be churched, and therefore uncertain ; 2. Becaufe it was 
unreafonable, becaufe it obliged the hulband to pay, if the 
woman was not churched at all, or if flie went out of the 


parifli, or died, before the time of churching;) judgment 
was arrefted ; Mr. Crowle counfel for the defendant in the 
prohibition. 
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Trinity Term 

3 Georgii 2 , Regis, B. R. 


The King againft Valentine Boyles. 

S. C. Stn 8s6. Fitz. 82. 

I N an information in nature of a quo warranto exhibited A qtio warranto 
by the mafter of the crown office as the king’s coroner information lies 
and ^. coi ney, lie. for ufurping the office of one of »the 
bailiffs of Sout/jwo/d in Suffolk^ the information fet forth, that concerns ihc 
villa de Southwold incomitatu Suffolk eji antiqua vtlla^ quodque public. 

Infra villam praediSlam for ten year^ laft paft, ,and long be- 
fore there were and yet are two bailiffs from time to time by 
the commonalty of the faid v/ 7 l^ yearly chofe and to be 
chofe, and that the office of bailiff villas praedi^ae for all the 
time aforefaief was and yet is offriumj)ublicum et officium mag* An office roucli- 
naefiductae et praeheminentiae infra villam praedidiam tangens ‘"5 the govern- 
rcgmenetgubefnaiionemvillaeilliusetadminijiratmempublicae and"theadmfnl- 
jujiitiae iffraeandem villam^ viz. apud villam praedUtam^md Brationbf public 
that the defendant 26 Jpril i G. 2. and from thence continue within it 
pojiea hucufqueapud villam praediclamahfqusallquo legal! war-^ puUic”*^ 
rantOi tsf c. did ufe and exercife the faid office, and ftill there ufes 
and exercifes it, and claims to be one of the bailiffs of the faid 
^illcy and to have and enjoy divers liberties to the faid office 
of one of the bailiffs of the faid town belonging, To 
this Information the defendant demurred, and the king’s co- 
roner, having joined in demurrer, }Ar. Hufey for the 
defendant infifted that a quo warranto was the king's writ of 
right, for ufurping franchifes and liberties, 2 Inji. 282. 

The exercife of an office may be fuch a franchifib, as for 
the ufurpation of it a quo warranto may lie, if it, is a pub- 
lick office ; bul in this cafe the office in the information, 
feems to be only a private office, for which no quo warranto 
would lie ; for it is notfliewn, that this ville of Southwold is 
a corporate town, nor is it faid, fo much as that it is a bo- 
rough j^and thereJForc the court cannot look upon the bailiff 

or 



1560 

Rex 

V 

Boyles. 


.Trinity Term 3 Gcorgii 2. regis. 

of this town, to be an officer of a publick nature. Sed non 
allocatur ; for per curiam there is no neceffity, to fet out par- 
ticularly in thefe* fort of informations, the whole cSnftkution 
of the place, or to fhew whether the office is by charter or 
prefcription ; but if it is alleged, to be an office, which ap- 
pears upon the face of the information, to concern the pub- 
lick, it is fufficient againft a perfon that ufurps it. Now 
here it is alleged to be a publick office, and concetns the 
government of the vilUy and the adminiftration of publick 
juftice, which is confefled by the demurrer. And judgment 
was given for the king, June 12, 1729. 



Michaelmas Term 

3 ‘Geo. a. regls. B. R. 1729. 


Lowe againft Davies and others. intr. Trin. 

G.a.B.R.Rot. 

JECTMENT for meffuages and lands in Shrnvf^ a dcvifc to a 
jVjt bury on the demife of William Fowler and NLary his »nanand his 
wife. On not guilty pleaded, the jury found a fpecial 
verdift which was very by finding feveral convey* be rof^r^^ 
ances and common recoveries; but the queftion was ^ub- 

wholly upon what eftate pafled by the will of Daniel Jevon 
to his youngeft fon Benjamin Jevon. The will was found at crtate for life.*' 
large, but the queftion arofe upon this fliort cafe. Daniel s. c r Bam. 
Jevon the devifor, deing feifed of the lands in queftioh, by ^ 3 ^- Str. 
his will duly executed, dated 21 June 2 % Car. 2. devifed 
part of them to his wife dame Ann Jevon for and during her and’w th a 
natural life, and from and after her dcceafe then to his fon trifling dircr- 
Benjamin Je^on and his heirs lawfully to be begotten, that 
is to fay, to his firft, fecond, third,* and every fon and fons 
fucceffively, lawfully to be begotten of the body of the faid 
Benjamin^ and the heirs of the body of fuch nrft, fecond, 1 
third, and every other fon and fons fucceffively lawfully 
ifluing, as they fhall be in feniorary of age and priority of / 
birth, the eldeft always and the heirs of his body to be pre- Xn a devifeto 
ferred before the youngeft and the heirs of his body, and iii J s. ar.(< his 
default of fuch iflue then to his right heirs for ever. Other brbegc4ien!^.‘.a^ 
part of the lands were devifed to his wife for life, and from is tht bra 
and^ after her deceafe to his faid Banjamin and 10 the and cutr fnns 
heirs of his body, in manner and form aforefaid is ex- 
prefled; but for want of fuch heirs, then to the ule of his gotun ra^cd- 
right heirs for ever. Other lands hedevifes to his -Ideft fon jjvciyand rhe 
Thomas heirs lawfully to be begotten, the firft, fc- lirrlich 

cond, third, and every other fon and fons fucceffively of other fon;, a$ 
the body of the*faid Thomas lawfully begotten, and ihe heir-; they fliallbci* 
of fuch firft, fecond, and third fon lawfully fucceeding one 
another, and in default of fuch iflue tohis fon Benjatnin as arei?ck- 

Uun, and J. S. 

takes only an eflate for life. S. C.i Bernard. B.R ? Str. 849, i Eq. Abr. ‘316. pi. i8,and 
with a tpfling difference. Fitz. z i2. noiwithftanding there may be limitations in the will which 
contains it exprd^y for life. B. R* 238. Stt. 849. 2 Eq. Abr. 316. pi* %%. Fits. 112, In a 
will containing fuch a dcvifc, a devife ;n the fame terms omitting the virprda ^ thatis to fay,** wiU 
have the fame effe^. 
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Lowe heretofore exprefled, and in default of fuch ilTue to his 

Davies heirs for ever. Other lands he devifed to his fon Ben^ 

jamin^i and the heirs of his body lawfully tp be begotten, 
the firft, fecond, third, and every other fon and Tons fuc- 
ceffivdy, of the body of the faid Benjamin lawfully to bebe- 
goi^cn, and the heirs of the body of fuch firft, fecond, ^nd 
third, and every other fon and fons fucceflively lawfully iffu^ 
ing, as they ftiall be in feniority of age and priority of 
birth, the cideft always and the heirs ortiis body to be pre-. 
ferred before the yoiingeft and the heirs of his body, and in 
default of fuch iflue then to his right heirs for ever. Daniel 
yevon the devifor died Jtme 28 Car, 2. 1676. and left 
his widow and three fons, Thomas his eldeft, Richard his fe- 
cond fon, and Bcnjaman his youngeft fon. Thomas the eldeft 
fon died without iffue. Richard the fecond fon died, and 
left Mary the wife of Fowler his daughter and heir, and alfo 
right heir to Dan, yevon the teftator, who were leflbrs of 
the plaintiff. The defendant claimed under Benjamin^ who 
after a furrender by bis mother of her eftate for life to him, 
fuffered a common recovery, to the ufe of him and his 
heirs, and “ifterwards conveyed)^: to Waringy under whom 
the defendants claimed. So that the fingle queftion upon 
this fpecial verdiil was, whether Benjamin Jevon by this will 
was tenant in tail, or only tenant for life ? If he was tenant 
in tail, by the fuffering the common recovery that would be 
barred, and alfo the remainder to the right heirs of his fa- 
ther, under which the leflbr of the plaintiff claimed. But 
if he was but tenant for life, the recovery wcfuld not aftedt 
the reverfion defeended fo the plaintiff but fhe would have a 
good title. Mr. Wilbraham for the defendant argued, that 
the teftator knew the difference between devifing an eftate 
for life, and an eftate in tail ; . for in feveral forts of the will 
he gave to bis wife an exprefs eftate for life 5 but to Benjamin 
he did not give it only for his life, but to him and the heirs 
of his body, which was undoubtedly an eftate tail in a 
will, and therefore that eftate could not be defeated by the 
fubfequent words. For where an exprefs eftate is given by 
a will, that fhall not be defeated by fubfequent words by an 
implication. Dier 171. i Fentr. 231. Cro, EH%. 248, 
Atkins V. Atkins, And as to the firft devife to Benjamin (tho’ 
there is fome difference in the penning that and the fubfe- 
{a) Vi<!e ante q^cnt devile to him) a (*a) videlicet may correct or reftrain 
ssf', and the what wefit before, or explain it j but if it is contrary to 
bwk« there cit- what Went before, it muft be rejedled as void. Hob* 17 1, 
c Now it was infifted on, an exprefs eftate tail being given to 
Benjamin by the firft words, and no exprefs eftate for life, 
the' viz. that comes after, and the fubfequent words in 
the other devifes, cannot turn that only into an eftate for 
life in BenjamWy with intails to his fons fiicceffiveiy \ for 
what follows the viz. and the other devifes to the ions, 
is contrary to the exprefs devife to Benjamin. Sed non allo^^ 

mtur\ 
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€aturi for ptr curiam^ the whole will muft be took toge- Low* 
ther, and one part explained by the other ; and the intent d vie* 
was m</ft Aanifell, that the devifbr in all the devifes of the ^ 
lands in queftion defigned to give Benjamin only an eftate 
for life, and not an intail 5 and the vi%* and the other 
claufes, were not ii^ontrary, but explanatory of what heirs of 
the body of Benjamin the devifor meant* And judgment was 
given tbr the plaintiff Novem. 18,^ I729> by the unanimous 
opinion, of all the jtidges; Mr. Untiles was counfel for the 
plaintilK • 

Henty Haydock verj. jEtogbir Lynch i intr. MIch;| 

C. ^ BT K. Rof^k* 

I N an a<a»on upon the cafe upon feveral pfomifes^ the . . ^ 

plaintiff in his firft count declared^ that one pa^emW mo! 

Rogers 8 Jug. 17^8. &ic. acfcording to the cuftom of mcr- neyoutof a 
chants his certain bill of exchange with his owh hand and 
in the name of the (zid Thomas fubfcribcd did make, dated Vi 4 l 

the fame day and year, and dire£^ed the faid bill of exchange Bayley 3, 
to the faid Roger, and thereby requefted the laid Roger to . * ... 

pay to the faid Henry or his order 14/. 3J. out of the fifth 
payment, when it fhould become due, and it fhould bp al- 
lowed by the faid Thomas, which was afterwards accepte 4 
by the defendant, ratione quorum praemifforUfn the defendant 
became liable to pay the faid 14/. 3t. to the plainty Honry 
and fo being liable promifed to pay, £ifc. Then there were 
other counts in the declaration, to which counts the defen- 
dant pleaded mri ajfumpjit, tifr;*. and as to this count the 
defendant demurred. And it was infilled upon by MV. 

Parker for the defendant, that this aftion was not maintain- 
able upon this bill as a bill of exchange, according to the 
refolutions in the cafes of yocelyn v. Lajerre, Pafch, t Geo. i. 

B. R. [ante, 1362 ] and jenney v. Merle, Pajch. 10 Geo. t* 

B.R. 1724. [ante, 1361.] And of that opinion was the 
court, and Nov. %o, 1729. gave judgment for the deferidant* 

Mr. Strange for the plaintiff. 
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Intr. Mich. 2 
C.2.C\ B. Rot. 
5^14.. ct Mich. 

3 Geo. 'z. B. R. 
Rot. 


Henry Miffliri alias Petens and others Sir 


William Morgan. 


T N error upon a judgment hy nM fuit in debt upon a 
of a bail bond X bail bond, penalty 500/. obtained by the plamtifts 

ibfws tliatthc Mifflin and others againft Sir JVittmn Morgan as affigrieesof 
ihcriff aifigncd it fherifF of Gloucejler^ the error affigripd was, that the 
form orfh ° ^ plaintiffs di^ not (hew, that the flieriff affigned the bond to 
natute it isun- them by indorfing the fame and attefting it under his hand 
exceptionable prefencc of two Of more credible witneffes, 

bySuMh? according to the words of the ftatute of 4- c. 16* f, 20. 
it docs not fhew but only alleged, that the flieriff at the requeft and cofts of 
that he affigned plaintiff in the fuit> according to the form of the ftatute 
inent* atShd, ^bat cafe lately made and provided, did aflign to the 
^c. ’ plaintiffs the faid bond, which Mr. Strange infifted for 

the plaintiff in error was not fufficient, without {hewing 
particularly, that the bond was affigned as the aft direfted, 
by indorfement, fcrV. But the court unanimoufly over-ruled 
this exception ; all defefts, which would have been aided 
by a verdift, being aided after judgment by nil dick by that 
aft of 4 Ann, c. 16*/ 2. for amendment of the law, and it 
being cxprefsly alleged, that the bond zKigncd Jccundum 

formam flatuti.* Mr. Parker for the defendants in error* 
And judgment was affirmed, Nov\ 18, 1729. 


it by indorfe- 
ment attefted, 
&c. 


The King againft the ♦Mayor, Aldermen and Bur- 
geffes of Doncafter in the county of^ York. 


S. C. I Barnard. B. R. 264. 


Tbechamher- a Mandfmm was granted, direfted to the mayor, alder- 
lation caS°be and burgeffes of Doncafter-, commanding them 
removed from to reftore Chriftopher Scot to the office of a capital burgefs 
the office of a of that Corporation. To which they made a return, where- . 

formiVci^ndua corporation was a corporation by 

as chamberlain, prefcriptioii, bk, and that fcveral charters had been grant- 
videante:2>. ed to them by feveral kings, by one of which their laft 
A^of made, that of mayoc, aldermen and burgeffes, 

B.R. T. 25 G. that by letters patent of 16 Car. 2. he appointed a 
3. mayor, ti^elvc aldermen, and twenty 4 bur capital burgef- 

members^o/a which mayor, aldermen and capital burgeffes, were 
corpoiation can thereby appointed to be the common-council 'of the corpo- 
removed upon ration : by the fame letters patent the mayor was appointed 

of the aldermen, and the aldermen out of 
refufing to obey Capital burgeffcs, and the capital burgeffes out of the 

feveral orders 

and laws made by the corporation for the good of the corporation, R. acc. Say 37. The common 
council of a corporation have not of common right a power to remove any of the members of the 
corporation. R, acc. Say. 37, D. acc. Cowp. 503, 504. Burr. 538. vide Dougl, 1 44. Str. Bio. 
Burr. 517. • ® 
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free burgejfTcs^ in a particular manner rhentioned in thfir 
letters patent then they returned, that time out of mind 
there had bben three chamberlains of tlie fald borough, bi\o Yoaje* * 
called the fenior chamberlain, another the middle chamber- 
lain, and the other dhamberlain of the (aid borough, 

which till the granting the charter of Charlh the Sefcon^ had ' 
been always chofe by the whole body out of the burgefle?, 
and frofti the making that charter had beeii Chofe by the 
mayor, Mdermen ^ind capital burgefie?', out of the capital 
burgcfics ; which chamberlains tefpeitively continued frotti 
their elections three years ; and that the firft yeat fuch per- 
fon was called the junior ch^umberlain, the fecond year mid- 
dle chamberlain, and the third year chamberlain ; and 
that the bufincfs of the fecond chamberlain was to take 
care of the lands and polFclfions Of the corporation, and to 
rcceivx* the rciits, fjfr. and to give a true account of them i 
then the return fets out, that after was chofe a capital 
hurgeis, and took the oath, which was fet out at large, 
which was, among other things, well and truly to ferve 
the mayor, aldermen, and burgeffes of the borough, as one 
f>f the capital barge iles thereof, and well and ttuly to per- 
form and keep all fuch orders and by-laws as are or fhould 
be made by the mayor, aldermen, and capital burgefles, 
for the good govt.Tnment of thd borough, ahd in ajl thitigs 
according to his power truly and faithfully* to ferve the 
mayor, aldermen and burgeflfcf, for the benefit of the 
corporation and inhabitants; then the return fets out, that 
Scatt 22 1718 , was choPen chamberlain, that ho bc-^ 

eainc middle chamberlain, and texyk upon him the execu- 
tion of that o^cc lyio, that he as middle Chamberlain re- 
ceived feveral fums of money of the tenants of the Corpora- 
ti,on, mentioning them pai licuiarly, due to the cCfp'or.iticn, 
of which he gave iio account, c^c. but concealed and de- 
tained them to his own ufe, and as middle chamberlain 
charged the corpo*ailon with fcveral fu'ms of money as laid 
out fc;r them, which he never laid out, meiuiohing them 
alfo particularly ; and tHat Iw, while he was a capital bur- 
gefs and chamberlain of the faid borough,, obftimiteiy and 
voluntarily refufed to obey , fevcral orders and laws by the 
mayor, aldermen and burgcfles, for the good of the faid 
borough made, contrary to the duty of his office of capital 
bf.^rgers, and contraiy to the tenor of bis oath, contrary to 
tt’.e truft repofed in him, cV* that the mayor, aldermen, 
and capital biugcfles afterward^, mz. 13 in comrnon- 
council alTcmblcd, ordered that ocott fhould anfwer the fe- 
Veral articles, matters, miibehaviours and ofiences afore- 
faid, and that he had notice of them in writing, and was 
fummoned to appear at a particular day to anfwer them; 
that he*did appear, and pur in his anfwer, and was heard, 
he fhould not be removed from his office of capital burgefs 
that a further day was given him, when he was heard 
that a further day was givtn him, to fhew caufe why 
3 O 2 for 
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for the mifbehaviours and offences aforeLId, which day 
Mayor &c appstared at the dommon council then hel^, and was 

of York. * heard agairt, and upon examination and confideration had 
by the mayor^ aldermen, and capital burgeffes in common- 
councM then affembledj of all and fingular the premiffes, ,as 
well of the articlesj matters5 miftehaviourf, and offences 
aforefaid, laid to the charge of the faid Sifott, as^’of the 
matters and anfwets he alleged in his defence; and upon 
examination of witnefles it appeared to them, the mayor, 
aldermen, and capital burgeffes in council affembled, that 
Scott guilty, tdeo they then and there adjudged, he 
fhould be removed, ana did then and there remove 
him, from his olfice of capital burgefs, for his faid offences 
and milbehaviours, After argument by Mr. Bootle 

againft this return, and by Mn Fazakerley for it, Nov. 28, 
1729. the court unanimoufly awarded a peremptory manda^ 
mus^ to reftore Scott to the office of a capital burgefs. Fof 
tffiey held firft, that it did not appear fufficiently by this re- 
turn, that Scott had miibehaved himfelf in the office of a 
capital burgefs. For as to the charge, that he had obfti- 
nately and voluntarily refufed to obey orders and laws, tifr* 
contrary to the duty of his office, and his oath ; that was . 
too general a •charge, for the particular laws ought to have 
been fpecified. Bat what he was charged with in this re- 
turn related to his office of chamberlain, and not to bis 


office of capital burgefs, viz. not accounting for the rents 
he received, and charging them with paymehts which he 
never made ; and therefore this might have been a good 
teafon to remove him from the office of chamberlain, but 
not of a capital burgefs. 2 . They had not returned, that 
the mayor, aldermen, and capital burgeffes, which was the 
common-council, had a power t 6 remove. The charter 
does fay, the capital burgeffes fhall continue in for life, un- 
lefs remove! j but it docs not fay by whom that removal is 
to be made, il Co.g^. 1 Hell. Rep. 224., Palm. 4,^^, 
Stiles 4.yy. are authorities th^t a (a) freeman fhall not be 
Burr/ 517! removed by a corporation, unlcfs bv virtue of a charter or 
whichfee.Dougl. prefeription. But if the mayor, aldermen, and capital bur- 
x44.'D*cont. gefles, Gould be looked on as having an authority to remove 
^ capital burgefs, becaufe he was chofe by them j yet the 
fg; ^ ^ / * court held, this was not a fufficient caufe to remove Sr^tt 

from office, % the reafons bdTore mentioned. 



Eafler Term 


3 Georgii a. regis, B. R. ,1730. 


The Mayor, Alderman and Burgefles of Baling- infr.Ha. 3 
ftoke againji Vaughan Bonner. 

S. C. Str. S54, . . 

3 N debt for 800/. rent in arrear due from the defendant An i^egation 
to the plaintiffs upon a leafe by indenture made by theni that a man at 
to the defendant, he pleaded hrs piivilege as an attorney •*’* ‘''”®‘'tthe 

of the common pleas in this manner, viz, that he, the day 
of exhibiting the plaintiff’s faid bill, and long before et «»-/«•;» and adhuc 
tinuo abinde hucufque^ fnit [infleadof /wit] etedhue exijliti an ^anattorney, 
attorney of the common plws-, isc. I'o which plea the that^hTwaTan** 
plaintiffs demurred, and the defenilant joined in demurrer, attorney when 
And judgnvtnt was g'''eii, 'hat the defendant fhould anfwer the ai«on,waa 
over, becaufe the defendant had, not averred, he v/as an 
attorney of the common pkas the day of the exhibiting the 
plaintiff’s bill, by reafon of the miftake of the 'word fecit in- 
ftead of /aiV, May 5, 1730, 


James Stewart Efq. Henry Rowe and Elizabeth his intr. ^^ich. 3 
wife vhf. Smith et al’ bail of Solomon Ranger. R- Kot- 

S. C. Str, 866. 

I N zfdre facias which bore tefe 6 Nov. 3 Geo. 2 return- Afcire facias 
able Monday pro, Y'tfte pof crafinum fandii Martini^ fued may be fuerf mit 
by the plaintiff againft the defendants as bail for “J^nfthajlon 

IR 'nser., &c. the defendants pleaded, that the plainti&aftet . 

tncir judgment recovered, and before the.fuing 
feire jaciaSf had not fued out a capias 

againftiJfljf^rr,?!?^. To which the plaintiftswpJjM^HRBttrl^^^j^* 
their obtaining their judgment againft And bear telle * 

the fuing out of the firft feire facias againft the'^f^Hn^s, ontbatday. R. 

W*. 23d of OSiober ihe fame Mich. 3 Geo. 2. tpewwed 

» •* ' ^ ..V. Steward. B.R. 

■' •' OUitjsH. lyG. 3. 
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StEWAkT out, iffc. againft the faid Ranger a capias ad tfatisfafiendum 
imin* ^’sturnable Thurfday prQxime*poJi crajlinuin Animarum [which 
was the 6th of Nov. the fame day the iirft fcire facias bore 
tsjie'] at which day the flieriff returned, that Rangir non eji 
inveJftusy proat idem breve et retornum /W^ among the 
files of writs of capias ad fatisfaciendum in the faid /:ourt de 
recordo remanentiay yr. The defendant^ demurred general- 
ly, aiid the plaintiffs joined in demurrer. And Mr. Strange 
for the defendants inlifted, that this was ill, becaufe the 
fcire facias was tefte the fame day the capias ad fatisfaciendum 
returnable, whereas the fafias ad Jatisfadendum ought to 
b#returned before the fcire facias was fued out ; but it did 
not appear to be fo, becayf^ being both on the fame day, 
there is no fradlioii of a day. Sed non allocatur ; for in many 
(cafes the Uw takes notice of fra6lions of days ; and here it 
fliould be took, that the capias ad fatisfaciendum was return- 
ed, before the fcire facias was fued out ; which might very 
well be, though both on the fame day. Judgment for the 
plaintiff. May i, 1730. 


)atr.TrIn. a 

j^3Ge0. 2. ^ 

c. B. Rot. 645. John Hoare aminft Rivers Dickinfon. Error. C. B, 

ct Intr. Pafeh. . 

u Gto, 1. B. R. 

Rot. 


A 4 <iclaratIon 


^OHN Hoare the plaintiff in the common pleas brought 
J an action upon the cafe ^ainft Dickinfon, and declar- 
aginflamanSw ed^ that he the lft!of fuly, i Geo. 2. was lawhdly poflefTcd 
of two ancient mefluagrs and two ancient flieds, fltuate in 
neartliefoun- the parifh of St. Andrew Holborn in comitatu Middkfex, and 
iilatteoofthe being f6 pofTeflcd, he afterwards, the fame day and 

and ancient meffuages, and biiilt 

torepa^them, in tHeir plape four other mefluagos upon the grgund, or 
fo that the w«er part therepf, where the ancient mefluages flood, and the 

*iem and fc' ed meftuages the faid ift of 

thefoundatio^ J'ih 'I'*'?® afprefaid, apd always from thence until 

of the plaintiff’s and" after the fecond of December annojecundo fupradiSfo, was 
lioufi{i8unex- lawfully poflefled } and whereas the defendant the faid firft 
verdl^thQ*'ir 0^ jeciende fuprack£io, and always from thence until 

does not exprefs- and after the faid fecond of December, was poflefTed of a 
ly ftatcthat the brewhoufc in the parifji of St, Sepulchres London, and being 
d^ndlnrsl^t ^ pofefTed, and the feid John Hoare being pofTefTed of the 
iieiaidthern - laid foupncw built meffuages, the defendant mafhinims (3 
thept,ortltat aOLtiofk intendsns, He. the fad firft of Julg and divers days 
between the faid firft of Julyi and the faid fecond ol 
Infueh aftion Drcemhex,quendam,curfumaquMpermaheremiatHbvlata deduc- 
the plaintiff need turn a qutdatnfonu in the ftid parifh of 8u Andrew Holborn tc 
tide^'y^s'** defendant’s brewho^fe««fJ«a«;;'^>, et currere caujayltae»] 

|ioulcs ’th , • ' , 

ifu^ficient for to (hew that he was pofTefled of it. Vide ante 2^6, 3 3 3, and the cafes there efted 

* '■ 
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the foundation and underpinning of the plaintiff’s faid four Hoar» 
meffutigeft, "tic mahereniia tubulata ilia tam riegligenter manute^ 
nutty reparavlt et cuflodivity quod aqua a fonte illoper eundem 
Dickinjon in maker emiis tubulatis illis dedudlay diSiis diebus it 
vicibus ex maheremiis . tubulatis illisy at the fald parifh cf 
St, Andrew* s HolborUy ad et in murunty fundamentunt et 
tentaiionem oPone of the faid four mefluages of the plaintiff's 
fo new built irrmbat et profluebaty per quod the faid meffuage 
and two other of thefe meffuages of the faid pjaintiff to the 
faid meffuage near adjoining in muribus fuh ac in te£iis eorun^^ 
dem magnopere debilitata et damnificata fuerunty and the plain- 
tiff to fupport and repair them ex caufa ilia was forced to 
expend 300A Upon not guilty pleaded, and iffue 

joined, the jury found for the plaintiff, and gaye him da- 
mage 203/. befides cofts ; for which fum, and for 25/. lor, 
cofts, judgment was given for the plaintiff John Hoare in 
the common pleas. Upon which judgment the defendant 
brought a writ of error in the king’s bench, and affigned 
the general error. And Mr. Draper argued for the plain- 
tiff in error, that this adion was not maintainable againft 
him, becaufe the defendant was not to be compared to a 
ierre-tenanty who may be obliged to keep his fences, tfr. 
in repair, according to the cafe of Tenant v. Gouldingy 
I Salk, 360. but had only an eafement in having this water 
come to his brewhoufe. And it is not alleged, that the 
pipes were his, or that he laid them there; and therefore 
he w2Li not obliged to repair them, and by confequence was 
not anfwcrable for any damage, that might accrue to the 
defendant in error by reafon of the pipes being out of re- 
pair. In tne next place, if the plaintiff in error was to 
be looked upon as owner of the pipes /which he is hot al- 
leged to be in the declaration ) then the plaintiff's declara- 
tion is ill, becaufe the defendant in error has not fet out a 
good title to the four meffuages, but has only alleged that 
he was ligitime poffejicnatusy which though it might be good 
againft a torufeafoTy yet would not be good againft a tei re^ 
ienanty 1 Salh 335. Star v. Rookeby. But the court were 
of opinion, that the aftion well lay, for it is alleged, that 
the plaintiff machindns et malitiofe intendens eundem Johannem 
in hac parte minus rite praegravarey curfum aquae^ lAc, 
continuavit et currere cauj'avit near the foundation of the 
houfes of the defendant in error, Csfr. per quody feV. fo that 
he is plainly a wrong doer, and has by his continuing and 
caufing thii water to run near, ^c. damaged the defendant 
in error, which the jury have found. And therefore 
judgment was affirmed, April \%y 1 7 30. 
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James TuMy againji Francis SpaVkcs and Cliriftopher 
May, executors of William Donalfon. 

I(ian*flionof rir^HE defendants the executors brought a writ of 
ft 'of hi* judgment (which fee before, 1546-) 

^uiiTto after- cXthequcr chamber } where it was ajgued fifr them 

tain the damage* by Mr, not only that the judgntent was erroneous 

fuftained by the yp^p the merits, but alfo th^t there was an error in the en- 
«leb"'Swfc<U* *''y ®f judgment; for. the entr^ was, ideo cmftderatum 
mages as well « $/?, that the plaintiff recover againft tlie defendants his 
ih«Mfts of the debt afo’refaid, ntcnon til. pra damnis fills quae fujllnuit tarn 
ifawdwbegfven detentionh dehiti iliius quam pro mifis et cujlagth fills, 

with the afftnt per ijfuta circa fiSlan^ juam in hac parte appofitls^ eldem fa- 
c£ the plaintiff, dh per curiam dlSlt domlni regls nunc hie adjudicataSi de 
W/f et catallis quae*fuerunU Vf. Which was infifted upon 
isamarf. 3. R. to be erroneous, bccaufe it was not, that the taxing of the 
3 * 5 * 335. vide damages was ex ajfenfuof the plaintiff, for the words ex 
Ate <7* 1 ^ 4 ^di_i domni regls nunc hie were 

5j.'strniS9, omitted ; which ought to be in, m appears by all the pre- 

aWilf. 148. cedents in the books of entries. For the taxation of the 

iwlfdi ditimagtx eeca/kne detentiitnls dehiti, zs well as of the cofls 

BttttheomiffionOf fuit, being by affent of. the plaintiff (which is always 
of fueh Rate- entred of record) will conclude the defendan* ; but if the 
lh*''lied^t*ln confcnt to this, then he {hail have a writ 

ifme.* s. c. inquiry of the damages mafione detentionis dehiti, if he 
Str.867. s. c. will; but this is in the plaintiff’s elcftion, and not in the 
aBarnard.B. R. eleiSion of the defendant; in judgment in aftions of debt 
A writ ^f error upon default or confeffion, 2 Sound, toy. Heldip v. Otway, 

*om the And the fame reafd'n holds in judgment in debt upon a 

king's bench demurrer. And the juftices and barons in this cafe feemed 

S'equ«-*>’»mber ftrouglv Opinion, that by rcafon of this omiffion in the 
does not remove entry of the judgment, the judgment' was ' erroneous, 
the record, but I'licn it W3S moyed in the exchequer chamber, that they 
of it. V. 'abuT' ** record be amended, But the court' held, they . 

with a contrary could not amend it; but if it was amendable, it muftbe id 
determinstion. the king’s bench. Whereupon Mr. Harpur moved for the 


oiLSUJit. v»t viaws i iw* RMVr VIVI VfllUatlLS lU illCW VdlUlC} VJ/ 

"rnfai*'t of came to Ihew caufe why the rule ought 

Jwd fo as to difchaflrged. And firft that the record was not in this 


original aftion, that the judgment might be 
338. n. 3. ^'amended, by inferring the words ex affinju fuo. And a 
A court of error rule was made, for the defendants to Ibew caUfe, f^c. 

cannot amend - - - 

the 1 

a record . i i-- ^ 

make it vary court, but thiir It was removed by the writ of -error into the 
from the ongi- exchequer-chamber, and was there nowi' 'And for this he 
But the court in “Pou the words of the ffafiite! of 27 El. c. 8. 

whicii the record which requires the chief juftice of the king’s bench to caufe 
reinaim may the record to be brought before the juftices of the commot) 

amcm it not- nlitne. fdi. wrif nf #*rrnr -allr, ■ r..nitirAe Ua* 

wirhilandmg a 
tr.infcript of it 
may be in a court of error. 


pleas, b’r. The writ of error alfo requires tlie record* to be' 
S. C. Str. 867* I Barnard. B. R, 325. 335. 


carried 
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carried before the juftices, tfr. i Anderf. 143. Sed non Tvlly 
allocatur i ^foir the court held, the record -remained here^ sfar ^ es . 
notwlthftanding the writ of error in the exchequer-cham- 
ber, and that it was only a tranfcript fent thither, March 
Palm, 198. and that if this defeft is amendable by law, 
it ftiuft be amended in this court. Cro. Jac, 429. *Then 
Mr. yo^ciin and Mr. ferjeant Eyre infifted, that this could 
not be amended, hecaufe this is not barely Vitium cUrki% 
bJr an error in matter of judgment. Befides they faid the 
application for the amendment was too late,* the caufe 
having been twice argued in the exchequer chamber. But 
e contra^ ferjeant Chappie and Mr. Harpur argued, that this 
was amendable by virtue of the ftatute of 16 Eif 17 Car, 2# 
c. 8. whereby it is enafted, that no judgment fhall be re- 
verfed, by reafon that the cofts in any judgment whatfo- 
ever are not entred to be by confent of the plaintiff, but 
that fuch omiffions, and all other matters of like nature, 
fifr. (hall be amended by the judges of the court where fuch 
judgment fliall be given, or whereunto the record is or 
be removed by writ of errpr. And they infifted, that tne 
omiffion in the prefent cafe of ex ajfenfu of the plaintiff as 
to taxation of damages occajione detentionis dehiti was of the 
like nature as that of cofts not entred to be with aifent of 
the plaintiff. And of this opinion was the. court, and the 
amendment was granted, May 2, 1730. And in Trinity 
term following, upon Mr. Harpur\ motion the tranfcript 
of the repqj-d in the exchequer-chamber was amended by 
the record of the king's bench^ And in that term the 
judgment of the king’s bench was affirmed in the exche- 
quer chambef by lord chief juftice Eyre^ Price and Denton^ 
juftices of the common pleas, and Carter^ Comyn s znd 
Thompfon^ barons of the exchequer, juftice being 

abfent and doubting, and Reynolds being abfent, having 
joined in the judgment in the king’s bencht 
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The King againjl Clendon. 


S. C. Str. 870. 1 Barnard, B. R. 337. 2 SeflT. Caf. 24. 

A matt cannot H E defendant was indi<£l:e4 for an aflault and bat- 
upon^o^eTn^^diJ? committed by the defendant upon J. S. and 

nicntforairauit-,y* and upon not guilty pleaded a verdiil was 
ing: two people found for the king, that the defendant was guilty, tsrV* 
Com. Burr. 984 , ^ motion was made in arreft of judgment by Mr. Ke^ 

telhey Tor the defendant, that thefe were two diftinft batte- 
ries, and two diftinft ojFenccs, for which the defendant 
ought to have been indifted by feveral indiftments, and 
that they could not be joined in the fame indiftment ; for as 
the offences were feveral, fo the judgments ought to be fe- 
veral, and diftindl fines /et upon the defendant in refpedl of 
them. Upon which a rule was made, to ftay judgment, 
until, yr. And Mr- Taylor for the profeefttor moved to 
difeharge the rule ^ for although he agreed, ,5^ 5. and y. N, 
could not have joined in an adiion for thefe batteries, yet 
they might be well enough put in the fame indiftment, be- 
caufethc court would confiderthem as different indidments, 
and might very well give different judgment^, and fet dif- 
ferent fines, 6 ut the court held,, that as no cafe was cited, 
nor precedent, to warrant fuch an indiftment, it was ill 
for the reafons given by Mr. Ketelbey, And judgment was 
arrefted abfolutely, May 20 ^ *73®* 


Coppin ver/. Gunner. 


The couit will 
f.jve a loan leave 
to fervr a felon 
ith procefs, 
t'lo’ he is under 
Sentence of 
' eath and likely 
In have his fen-. 


Wlili an inconfiderable difference. Str. 873. 1 Barnard. B. R. 339. 341. 356. 
^ Unner was convifted of an offence within the black aft, 
^ viz, fliooting at a perfon, and fentence of death 
pronounced againft him i but my brother Fortefeue^ before 
whom he was tried, reprieved him, in order that a letter of 
the fecretary of ftate might be obtained for his tranfpor- 


ttri cechansredfortranfportation, if the felony did not occafion any forfeiture, and the party ap- 
) lying will undertake not to fue out execution againft his perfon. 

tation> 
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jation, accordyig to 4 G. i. c. ii. / i. And Mr. fFheat CoVun 
moved m behalf of to whom G2^»»fr was indebted, Gunn^i- 

that he might have leave to ferve Gunner in gaol with a 
xopy of a latitat^ to intitle the plaintiff to file common bail 
fo5 him, if he did not caufe an appearance to be ent^ed, it 
being |illeged,^ that Gunner had an eftate fallen to him; 
there being zprovijb in the aft of 9 Geo, I, c, 22. that of- 
fenders againff that aft ihould not incur corruption of blood, 
nor a forfeiture of lands, tenements, goods t>t chatties. 

And laft term a rule was made for the gaoler and Gunner to 
fliew caufe. And upon hearing counfel this term, the rule 
was made abfolute, and leave given to Coppin to ferve Gun^ 
ner^ according to the motion 5 it being no prejudice to the 
gaoler, and there being no reafon, that the defendant Ihould 
not pay his debts, if. the plaintiff could recover, and find 
effefts ; he undertaking not to fue execution againft the 
perfon of Gunner^ and that confent being made part of the 
fule, 
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S. C. Str. with the arguments of the counfel in B. R. i Barnard. B. 

358 396. with the arguments of the counfcl at Scrjcant*5 inn. Fitz* 177. 

^ and wi n the evidence 9 St. Tr. in. 

^ip HIS was a fpecial verdift found at the Old Bailey on 
perfor employed JL an indi£tment of murder againft yames Barnes and 

u.KLrbi i to John Huggins. The indidment fets forth, that yohn 

cauft.ipfi.on^.r i pf October in the twelfth year of 

the kte king to the firft day of January next following, and 
long before and after, was warden of the prifon of the Fieety 
and that James Barms was during that time fervant to 
John Jtiugginsy and emplayed about the care of the prifoners ; 
ant’ that James Barnes exijlens perjbna crudelis naturae et 
immanis difp^tiionis trga prifonarios in eadem prifona exij^ 

tentesy on the firft day of November in the cwelfth y^ar, 

made an aflault upon one Edward Arney then being 

a prifoner in the fame prifon under the cuftody of the 
faid John HUgginsy and* him the faid Edward tb.crx 
and tneie with force and arms, Wr, unlawfullj^, felomoufly, 
^ wilfully, and of his malice aforethought, and without 

rerWs*^ the confent of the faid Edward Arne tooVy and him with 
-aii.iihis force and arms, Ifc* to a certain room within the prifon 
af>refaid then newly built, unlawfully, conveyed and 
led, and him the faid Edward Arne with force and arms, 
in the faid room for a long to wit for. 


dcat 
' ’T.s ' to 

pu» a pn loner 
againll liin will 
in an unwholc- 
foiVic aiiu dan • 
gerous room. . 
St ,f ,;tht'pri- 
foncr m fuch 
roo r. and ptr 
mittm? him to 
Co' cinuc thcTw- 
V , 4 nnr make 
thega >- ; 

' •''l ahlc lor the 


^ nctpai 
ihaPr vtTan- 


frr l v' of his 


dvpu y, onle^^ ii. was done with his confent or by his command. The appointment of a deputy 
pr ncipal from ail the dudes of his f>ffice, till he refumes it. vide ante 658. The 
arcidenia' ;»n.ft'nc'- ol the principal does not fufpend the deputation, or throw the duties of the 
cHt . e ii>r t!io time upon tlv? princ ipal. On a fpecial vcrdi(St in a criminal cafe the court can make 
ro inference w.ih refpccl to fadls not found ; they can only judge on the fads found. If fuch 
veiMid finds -'ll! th. cU)cs flijd ^Jitively^ ajidthcy do not conftitute the crime of which the 

pa» ry is mdidcd, he mufl be a.qmtted ^ Whether a venire feci;^s de novo can be granted on ac- 
count of the uncort uiry ol 4 ve'did in a capital cafe, vide 1 Barnard. B. Ri 398. On the 
indidment ot a gaoler and hii fervant for the murder of a prifoner by durefs, jthc jury found that 
the fervant put him againft his will in a room newly built, t he walls of whii^ were made of brick 
, ar. I ii)oriai, and very damp, and fituated over the common fewer of the prifon, and over the place 
wilt .r the filth of the prifoners was ufually put, by reafon whereof the room was unwholcfome, and 
d' ’.JTerousto the life pi any perfon detained in it, and kep; him there till his death without fire, 
or chamber pot, clofe-ftool or any fiich utenfil ; that the fervant knew tberoom was newly built 
ar ) ituated, and tliat the walls were of brick, and mortar, aod damp, that the gaoler ^new the 
: ' ^ v s nc vvly bu'It and that the walls were of brick and mortar, and damp, that he once faw 
t» '“ »^rif n r in the ri)om under the durefs of imprifonment, and turned away, and that as he turned 
aw i . t u rvant locked the prifoner in, that the prifoner died of that durefs, and that the gaoler 
had at the time a deputy, and that the court held the fervant guilty, the gaoler not. 

the 
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the fpace of fix weeks then next following, unlav^rirly, &c, 
imprifoi/ed^nd detained j and him the Lid /J,ne Huggin^^ 

then and there with force and arn^s it 

mentioned in that room abfque filamih^ i>rnisnei fn. ' Ui^ud 
maVala^fchapio^ Del aliquo alio hujuhnodi utenjill^ u n! v : * . I •/ , k / ci 
forced to remain and be (the walls of the af .laid ♦»oonl 
nHide oi^bricks "•and mortar at the afoiefaid time of rhc i.n- 
prifonment of the faid Etiuoard Arne in the fame being very 
moift, and the room aforefaid being fifuate '-er 'heco^.*?- 
mon fewer of the faid prifon, and near tb * p..i e ubi Jo? des 
et Jimus prifonae praediSlae nccnon excremt'nia in* u,n 

pmedidiorumadtunc ufuaiite^' pojitafnerunt^ by region v' . 
the room aforefaid then was very »lc(()rv:c and ' . ,.iy 

dangetpus to the life of any perfon dccain..d in tin .hTic: 
and the indiftment farther fets forth* that the faid Jmr.es 
Barnes and John Huggins at the faid ti.* e of the imprilon- 
ment of the (aid Edward Arne in that room, well '-new 
the faid room had then been newly built, and hti vv d!s 
of that room, being made of bricks t?nd mortar, wore ti; n 
very moift, and that the faid room wa^ fo fituate as afore- 
faid: and the indidlment farther fets forth, tk^t the faid 
Edward Arne^ during the imprifonmem and. detaining aU>ro- 
faid in the faid room, Di%. the feventh of November^ 
by durefs of the fame imptifonment and detaining b came 
fick, and thereby from the fame feventh day of Novemhe^y . 
until the feventh day of December then next folio wi.ig in ihe, 
room aforefaid languifhed, on which faid fevenih c-ay of 
December the faid Edward Arne.hy dilrefs of the imprifon- 
ment and detaining aforefaid in the room aforefaid 
fcfr, the incitement farther fets forth, that the faid John 
Hugginsj being a perfon of a cruel nature and favagt^ dif- 
pofition, and a grievous and inhuman oppreflbr of the pn'fo- 
ners in the fame prifon under his cuftody being, during 
the faid imprifonment and detaining of the aforefaid Edv ' ird 
Arne in the room aforefaid, Vi%. the faid feventh d? y of 
November^ £sV* and divers other days and times donug \hat 
imprifonment and detaining at Lendony £5f<r. tcionlo fly, 
wilfully, and of his malice aforethought, was prefent, aid- 
ing, abetting,, comforting^ affifting and maintaining ther 
aforefaid Barnesy Llonioufly, wilfully, and of his 
malice aforethought* the faid Edward Arne in manner afore- 
feid to kill and murder : and fo th^urors ahTcfaid upon 
their oath afprefaid fay, that the faid James Barnes and Johri 
Huggins the faid Edward Afne in manner and form aforefaid 
felonioufly, wilfully, arid of their malice aforethought did 
kill and murder, againft the peaces On not guilty 

pleaded by the prifon^r Huggins the jury find a fpecial ver- 
as follows. That queen Anne by her letters patent 
bearing date the lad of July in the twelfth year of her 
reign granted to John Huggins named in the indi6fncnt the 
office of warden or keeper of the Fleety and keeper of the 
prifon and gaol of the FUcty fituate, tsfr, and of the prifo- 

jhers 
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erS then committed or to be committed to the prifon aii(f 
gaol of the Fleet aforefaid, and the capital mefluage for the 
cuftody of the' prifoners, and thirteen meffijages • in the 
parifli aforefaid, and all other mefluages, tsfr. and all that 
rent, fee or falary of jl. I2x. id, yearly payable and to 
be paid by the hands of the flieriifs of her city of London 
and her ci'ounty of AFtddlefexy and all other rents, SS’e. 
and him the (aid yohn Huggins warden o^Keeper of tho 
Fleet and of the prifon and gaol of the Fleet aforefaid, for 
herfelf, her^ heirs and fucceflbrs, did make, ordain and con- 
ftitute, by the fame letters patent j to have, hold, enjoy 
and exercife the faid office, mefluages, lands, to the 
aforefaid ychn Huggins by himfelf or by his fufficient de- 
puty or deputies, for and during his natural life, in as am- 
ple manner and form as Sir yeremy IVhitchcotty baronet, or 
any other warden of ber prifon of the Fleet aforefaid, the 
laid office and other the premiflei or any of them had 
before had, held, ufed or enjoyed, or ought to have had, 
held, ufed or enjoyed ; with the uflial averments : and they 
further find, that the faid yohn Huggins i Sept, in the 
twelfth of the late king, and for divers years before and 
continually from thence after until the firft of January then 
next following, was warden or keeper of the faid*pi'ift>n of 
the Fleet and that Thomas Gibbons for all the fame 
time was deputy of the faid John Huggins in the faid office 
of warden or keeper of the prifon of the Fleet aforefaid by 
the fame John Huggins appointed, and aftecl as fuch his 
deputy : and they further find, that James Barnes in the 
indiilment named for all the fame time was fervant of the 
faid Thomas Gibbons^ deputy of the faid John Jiuggins^ ia 
the fame office fo as aforefaid being, and a£ted under the 
fame Thomas Gibbons^ Cffr, in and about the care of the pri- 
foners committed to the faid prifon, and in the fame prifon 
being, and particularly in and about the care of Edivara 
Arne in the indiilment named then and there a prifoner in 
the fame prifon being : they farther find, that the *faid 
Barnes the feventh of September in the twelfth year, Sc, in 
and upon the^faid Edward Arne^ a prifoner in the fame prifon 
then as aforefaid being, in manner and form as in the faid 
indictment isfpecified, made an aflTauIt, and him the faid Ed^ 
ward Arne then and there without his confent in manner 
and fprm as in the faid indiCtment is fpecified took, and 
him the faid Eaward Arne to a certain room within the faid 
prifort then newly built, in the fame indidtmeut mentioned, 
without bis confent in manner, Sc, conveyed and led, and 
him the faid Edward Arne in the faid room for a long time, 
to wit for the fpace of forty-forty days from tlience next fol- 
lowing, without die confent of him the faid Edward Arne 
in manner. Sc. imprifoned and, detained, and him th^ faid 
Edward Arne then and there for all the time laft mentioned 
in that room, abfque folamine ignis necnon fine alt qua matula 
fcaphio vehliqnoaliqhuJuJmodiHUnfli^tovQmdinznd be without 
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his confent ip manner, forced ; and they farther finJ, 
that the walls of the laid room were made. of bricks and 
mortar, and at the faid time of the imprifonment of the 
faid Edward Jrne in the fame were very damp, and that the 
laid room was fituate over the common fewer of the faid 
pi if.Ti, and near the place 'uht fordes ft fimus prifoa^te prae- 
diciae 7U'cnon e ccreme^ita prif&Jtariorum praedirhrum a hunc 
zifuttHier ‘pofja fucrunt^ by reafon whereof the laid room was 
then very unwholefomc, and greatly dangerous to t)ie life of 
any perfon detained in the fame : and they farther “^ind, that 
the faid James Barnes at the faid time of the imprifonment 
of the faid Edward Arne in^tliat room well knew that the 
faid room had then been newly built, and that the walls of 
that rooHi were made of bricks and mortar, and were then 
very damp, and that the faid room was fituate fo as 
aforefaid ; and they farther find, that during the faid im« 
prifonment and detaining of the faid Edward Arne in the 
faid room, to wit, by the fpace of fifteen days at leaft be- 
fore the death of the laid Edward Arne^ the faid John Hug-- 
gins {a) knew that the faid room had been then newly 
built, and that the walls of that room were made of bricks 
and mortar^ and then were damp ; but whether the faid 
Jo/jn Huggins knew that, on the faid 7th day of September 
in the twelfth year, £5*^. the jurors know not: and they 
farther find, that the faid Edward Arne during* the faid im- 
prifonment and detaining of him the faid Edward Arne in 
the faid room, to wit, the tenth day of the fame month of 
September in'' the twelfth year abovefaid, by du refs of thf 
fame imprifonment and detaining “became lick in the faid 
room, and thereby from the fame tenth day of Septe?nher in 
the twelfth year abovefaid until the twentieth day of Oiioher 
then next following in the faid room languiflicd, on which 
faid twentieth day of in the twelfth year abovefaid 

the faid Edward Arne by diircfs of the faid imprifonment 
and detaining in the room aforefaid died, to wit, at London^ 
and they farther find, that during the imprifonment 
and detaining of the faid Edward Arne^ in the faid room, to 
wit, by the fpace of fifteen days at leaft before the death of 
the faid Edward Arne^ the faid John Higgins W'as once pre- 
fent at the faid room, and then and there fiiw the faid Ed- 
ward Arne in that room, under the durefs of the faid im- 
prifonment, and then and there turned away, and the*faid 
James Barnes locked the door of the fame room at the- fame 
time in which*the faid John Huggins turned awriy as afore- 
faid (the fame Edtvard Arne at the faid time in which the 
faid door was locked by the faid James Barnes being in the 
laid room under durefs of the faid imprifonment): and ihe\r 
further find, that the faid Edtoard Arne in the faid roorn 
under durefs of the faid imprifonment remained and was 
continued from the faid time in which the faid door,, of the 

(a) According to the report In Sir SS3* l!iC finding tliat Hv^gii's knew 
d'/’ ami lofi of the nonu 

faid 
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faid room was fo locked by the faid yames Barnes as afore- 
faid until the faid time in which the (aid Edwatd Arne fo as 
aforefaid died : and they farther find, that tho^ faid yohri 
Huggins fometimes acted as warden or ke^er of the faid 
jjrifon, during the time in which he the fame Gibhont 

was deputy of the faid yohn Huggins in the faid office as 
aforefaid ; but whether upon the whole matter^ 

The record of this indictment and fpecml verdtfl bein^ 
removed into the king’s bench by certhrari^ it was arguea 
on Tisefday. the fixteenth of yune 1730 by Mn IVilles for 
the kii^> and Mr. ferjeant E^yre for the prifoner. And on 
ihe laft day of Michaelmas term following, after the cafe 
had been argued on the fourteenth of November at Serjeants^ 
inn-hall before all the twelve judges, the lord chief juftice 
delivered the opinion of the judges. 

In this cafe two queftions have been made. i. What 
crime the fads found upon Barnes in the fpecial verdid will 
amoiint tb ? a. Whether the prifoner at the bar is found 
guilty of the fame offence with Barnes ? 

1. As to the firft queftion, it is very plain, that the fads 
found upon Barnes do amount to murder in him. Murder 
may be committed without any ftroke; The law has not 
confined the offence to any particular circumftances or 
manner of killing 5 but there are as many ways to commit 
murder, as there are to deftroy a man, provided the ad be 
done with malicci either exprefs or implied. Hale C. 
46. 3 Injl. 5a. Murder is, where a perfon kills another 

of malice, fo he dies within a year and a day. Hale P, 61 
43. And malice may be either exprefled or implied. In 
this cafe the jury have found the malice e^refs : for the 
fads charged on Barnes are laid in the indidment to be ex 
malitia fuatrdecogitaUy to wit, that he having the cuftody 
of Arne anaulted him, and carried him to this unwhole- 
fome room, and confined him there by force againft his 
will, and without his confent, and without proper fupport, 
ex malitia fua praecogitata ; by means of which he languilhed 
and died. And the jury have found, that Barnes did thefe 
fads, modo et forma prout in indiSiatnento praedi^o fpecificatur* 

But upon the finding of thefe fads there is alfo a plain ma- 
lice arifing in conftrudion oflaw. HaleP. C. 46. The law 
implies malice in refped of the perfon killing. If a prifoner 
by durefs of the gaoler comes to an untimely end, it is 
murder. * It is not neceffary, to make it durefs, that there 
flioiild be adual ftrokes or wouAds. Anc^ in 3 Injl^ 35. 
the putting into a dungeon is dureis, of into a place toe 
ftrait, 3 Jnji, 91. pltdslar^ment que devoit^ Cromp, 90. 
Thenmimely end, nientiemed by lord chief juftice Hale^ is 
what is meant by Briton^ jap. ,i i. foL 18. If a man die in 
prifon, the corqner is to^.take an inqueft upon the wiewof 
the body ; and if it is found by the iiiquifition, that the 
perfon was brought nearer to death, • and farther from lifc^ 
per dure gard del gaoler^ it is felony j* 


The 




The rearons, why the law implies malice infuchcafes, are 
plain, ^ecjufe it is a breach of his duty, and of the truft which 
the law has repofed in him. A prifoner is not to be puniflied 
in gaol, but to be kept fafely. Flct> 38. Bra 5 l. 105. The a£l 
alfo is deliberate. And the nature of theaii is fuch, as that it 
muft apparently do harm. It is alfo cruel, as it is* commit- 
ted upoo a perfon that cannot help himfelf. And it is com- 
trtitted by force, apfl without the confent of the prifoner. So 
that the charge in the indiflment agninft Bc^rnes is 
and thefe fat!:ts found in the verdift as to him fufly maintain 
the indictment, and amount to murder. Jiut Barnes is not 
before the court, behaving fted, (as it is faidy from jultiee. 

2. The next queftion is, whether the prifoner Huggins is 
found guilty of the fame offence as Barnes ; or how far it 
appears by this fpecial verdiCt, that he has been aiding and 
aflilling to Barnes in the committing of thefe faCis. 

In the indictment the offence is as ftrongly charged upon 
Huggins as upon Barnes, The indiCtment charges, that the 
prifoner at the bar, during the imprifonment of Arne in the 
faid room (the lituation and condition of which the indict- 
ment exprefsly charges Huggins to have the knowledge of ) 
on the feventh of November^ et diverjis diebits etvicibus during 
that imprifonment, felonioufly, voluntarily, and of his ma- 
lice aforethought, was prefent, aiding, abetting, comfort- 
ing, and aflifting the faid Barnes^ the faid Arne felonioufly 
aiKl of his malice aforethought, to kill and murder, 
which, if . found by the verdiCt, would certainly be murder 
in the prifoner. But there is a grpat difference in the find- 
ing of the verdict. As to Huggins^ the jury have only found 
thefe faCts, vt%. That he had the office of warden of the 
Fleety iAc, granted to him by letters patent of 22 July^ 

/few. to hold foi his life, and to execute by himfelf or his 
deputy: that he i Sept, 12 G. i. and before, and from 
thence to I January 12 Geo, \, was warden of the Fleet: 
that Thomas,Gibhons was, and for all that time aCted as his 
•deputy in that office: That James Barnes was for all that 
time fervant of Gibbons^ and aCled under him about the care 
of the prifoners, and particularly about the care of Aime : 
then they find, that Barnes affaiilted, and carried by force, . 
the faid Arne into the room, and kept him there againft his 
confent, prout in the indidmcnti^^ forty-four days: ^then 
they find the fituation and condition of the room, whereby 
it was very unwholefome, and dangerous to the life of any 
perfon kept therein : that Huggins^ during the imprifon- 
ment of Arne in that room, for fifteen days before Arne\ 
death, knew that the room was then lately built, and that 
the walls were made of brick and mortar, and were then 
damp *,• but whether he knew it the feventeenth of September^ 
ignorant : that Arne the loth of September J2 Geo, pr. by 
durefs of imprifonment became fick, and Janguiihed to the 
twentieth of OtMer, and then died by durefs of imprifon- 
VoL, II, sli mer.t 
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ment in the faid room : that during the imprifonment of 
ylr 7 ie in that roomy viz. /vr [patiurn quindecim d{erum ad minus 
before his death, Huggins was once prefent at that room, 
and then faw the faid Arne in that room fub duntie irnprifona^ 
vicnti praediotiy ac adtunc et ibidem fe avertity and the faid 
James^ BfirneSy the fame time as Huggins turned himielf 
away, locked the door, the faid Arne at thq time when the 
faid door was locked by Barnes being in the faid room fub 
duritie mprifonamenti praediSH ; and Arne remained un- 
der that du/efs till his death: that Huggins afted fometimes 
as warden, during the time Gibbons was deputy; but it is 
not found that he aded as warden during the confinement 
of Arne* 

The judges arc all unanimoufly of opinion, that the fa£ls 
found in this fpccial vcrdi£l do not amount to murder in 
the prifoner at the bar ; but as this fpecial verdid is found, 
they are of opinion, that he is not guilty. Though he was 
warden, yet it being found, that there was a deputy ; he is 
hot, as warden, guilty of the fads committed under the 
authority of his deputy. He (hall anfwer as fuperior for his 
deputy civilly, but not criminally. It has been fettled, that 
though a flicriff* muft anfwer for the offences of his gaoler 
civilly, that is^ he is fubjed in an adion, to make fatisfac- 
tion to the party injured ; yet he is not to anfwer criminal- 
ly for the offences of his under-officer. He only is crimi- 
nally punifhablc, who immediately does the ad, or permits 
it to be done. Ha/e's P. C. 1 14, So that if ah ad be done 
by an undcr-officer, unlefs it is done by the command or 
dirv‘dion, or with the confent of the principal, the prin- 
cipal is not criminally punifhable for it. In this cafe the 
fad was done by Barnes ; and it no where appears in the 
fpecial verdid, that the prifoner at the bar ever command- 
ed, or direded, or confented to this durefs lof imprifon- 
ment, which was the caiife of Arne^s death, t. No com- 
mand or diredion is found. And 2 . It is not found, that 
Huggins knew of it. I'hat which made the durefs in this 
cafe was, i. Barnes'*?^ carrying, ind putting, and confining 
Arrie in this room by force and againft his confent. 2. The 
ficiialion and condition of this room. Now it is not found that 
Huggins knew thefe fcveral circumftances, which made the 
cliircfi. I. It is not founti, that he knew any thing of 
Barnfs\ carrying Arne thither. 2. Nor that he was there 
without his confent, or without proper fupport. 3. As to 
the room, it is found by the verdid, i. That the room was 
built of brick and mortar. 2, 'Fhat the walls were valde 
hunudae. 3. That the room was fituate on the common 
fewer/ of the prifon, and near the place where the filth 
of the prifon and excrement of the prifoners were ufually 
laid, ViUhne quorum the room was very unwholefome. and 
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the life of any man kept there was in great danger. But 
all that is foi\nd with refpecl to the prifonqr’s knowledge is, 
that for fifteen days before Jrne^s death he knew' that the 
room was then lately built, recenter^ that the walls W'crc 
made of brick and mortar, and were then damp, ljut it i$ 
net found, nor does it appear, tiiat he kiKW, |hcj were 
dangerous to a man’s life, or that there was a want of ne- 
teffary fupport, Nor is it found, mat he diredted, or con- 
fented; that y/> \v'*ft.ould be kept or continued there. The 
chief thing relied upon is, that the verdidts finds, that once 
the prifonei* at the bar was prefent at tlK* room, and faw 
Arne fuh duritle imprlfonamenti prnalir/i^ et Je avert 
which, as was objedfed, made him an alder and abettor. But 
in anlwer to this, i. Being prefent alone, iinlefs he knew 
all the circumftanccs, and directed that Arne fliould con- 
tinue, or at leaft confented that he fliould, cannot make 
him an aider or abettor in the murder. Kelynge 113. A 
man may be prefent and be intirely innocent. He may be 
cafually prefent. 2. The verdidl is, vidit fuh dnritie impri* 
fonamenti praedi^u He might fee him, and fee him W'hile 
he was fuh duritie imprlfonamenti praediBl^ that is, while he 
was in ta<S under the durefs by Barnes ; but it does by no 
means follow from thence that he knew that the man was 
under this durefs, and it is not found that he did know it. 

It was objcdled, that if he faw the man under this durefs he 
muft know it, and it was his duty to deliver him. But we 
cannot take things by inference in this manner. The vidit 
does not iifiply a knowledge of the feveral fa^ts that made 
the durefs. If the nature of thij? durefs be confidered, it is 
impolfible that it fliould be difeovered by one fight of the 
mam It confifts of feveral ingredients and circumftances, that 
are notneceflarily to be difeovered upon fight. For though 
he faw Arne in the room, yet by the view he could not tell, 
that he was there without his confent, and by force, or 
that he wanted ncceflary relief. It is not found, that thb 
man made any complaint to him, or that any application 
was n»ade to him on the man’s behalf. If he was there 
with his confent, it Avould take off the durefs. His feeing 
is but evidence of his knowledge of thefe things at beft, 
and very poor evidence too.* And therefore the jury, if tlr^ 
faft would have borne it, fliould have found, that Huggins 
knew, that Arne was there without his confent^ and that he 
confented to and direfted his continuance there. Which 
not being d6nei we cannot intend thefe thirigs, nor infer 
them. For in fpecial verdifts in criminal cafes the court 
muft never intend, nor infer fads, but judge upon the facts 
found, and not on the evidence of the fa&s. Keiyngc 78* 

Whether a man is aiding and affifting in murder or no, is 
matter of fa6t, and ought to be cxprefsly found by the jury* 

Kelynge iii. Rex v. Plummer^ It does not appeat by the 
fpecial vcrdi£t there, that Glover^^ or the perfon unknown, 

3 H 2 who 
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who foot ofF the gun, did difeharge it againft. any of the 
king’s officers ; but it might be, for ought that appears, for 
another purpofc : though upon the particular circumstances 
in the fpecial verdift there are things found, which were a 
fufficient evidence, that the gun was difeharged againft the 
king’s pfficers j and fo it might be reafonably intended, 
confidering they were all armed and in profecution of an 
unlawful adl in the night, which they deli^ned to juftify and 
maintain by force, efpecially when the gun was foot off 
upon the waech word given, and as the king’^s officers were 
endeavouring to feize the wool : the jury thereupon might 
well have found, that the fufeo was difeharged againft the 
king’s officers. But fince they had not found it, the court 
were confined to what they had found pofitively} and were 
not to judge the law upon evidence of a fa£t, but upon the 
fa£l when it is found. See Kelynge 218. 

This cafe was fo well argued on both fides, that fome 
objeAions on the part of the crown muft be taken notice 
of, though they are already in a great meafure anticipatedr 
As, 

1. That Huggins^ as warden, though he had made a de- 
puty, had ftlll the care of the prifoners ; and it was incum- 
bent on him, to fee that there was no illegal durefs. And 
to explain what the law means by durefs, Brit. cap. ii.foL 
18. was cited. If a prifoner is brought nearer to death, and 
farther from life, per dure gard del keeper : and Staunf. P. C. 
Hh. I. cap. 35. If he keeps him more ftriftly than of right 
he ought, it is durefs. And the durefs need not be by the 
hand of the gaoler j for if it is done with his privity it will 
affed him. But that is a miftake : for when an officer has 
power to make a deputy, and has appointed a deputy he has 
difeharged himfelf of the whole care; the [a) deputy has 
the whole power, and it is incumbent upon the deputy, 
till the principal refumes his office. Indeed when the prin- 
cipal comes to execute his office himfelf, the power of the 
deputy ceafes : but a bare accidental coming to the place 
will not determine the deputation, unlefs he comes with an 
intent to refume his office. The cafe of a diffeifee coming 
to dine with the diftcifor, or to fee his pidures, may be very 
properly compared with this. 

2. It was objected, that this murder was done with his. 
privity ; it is found, that he fiiw Arne under this durefs, et 
fc avertit. He ought to have taken notice of it and removed 
him, as it was his duty to take care of his prifoner’s life. 
Vidit fub duritiej implies that he knew it ; and therefore he 
was privy to the durefs?, of which Arne died. 


But 
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But his confcnt to this durcft is not found ; it entirely 
depends cfi his feeing the man, which docs not import his 
confent, for want of his knowledge of the particular fadts* 

3. Objeftion. When he was prefent, the power of his 
deputy ceafed ; and then he ftiould have eafed the^nan of 
this Guxefs : and his fufFering him to continue afterwards 
under the fame dyrefs, infers that he knowingly fuffered 
him to continue till his death; and his not reforming this 
abufe, implies his confent to it. But thefe iiiferences are 
by much too ftrong ; and the not reforming an abufc, does 
by no means infer a confent to all the confequences of it. 

4. Objeftion. A perfon abfent may be principal in mur- 
der, as in the cafe of poifoning. An infant was laid in a 
hog-ftyc, and a fow eat it ; and held murder. Palm* 547, 

548. The fame opinion in the cafe of a fick man laid in 
the cold. So in the cafe of laying an infant under leaves 
in an orchard, and a kite ftruck it. PopL 13, Ow, 98. 

HaU P, C, 53. There the perfon who did the a£f, occa- 
fioned the death ; but in this cafe no a£l: was done by the 
prifoner at the bar. There are indeed cafes of murder, where 
no a6l was done by the perfons guilty ; as the letting loofe 
a wild beaft, which the party knows to be inifchievoiis, and 
he kills a man. 3 Eaw* 3. corone^ 31 1. Staunf* 17. CrompL 
24. the owner of the beaft is guilty of murder. In an- 
fwer to thqfc cafes ; there is a difference between beafts 
that are firac natura^ as lions, and tygers, which a man 
muft always keep up at his peril ; and beafts that arc man- 
fuetae naturdy and break though the tamenefs of their nature, 
fiich as oxen and horfes. lu the latter cafe an a£lion lies, 
if the owner has had notice of the quality of the beaft ; 
in («) the former cafe an adlon lies without fuch notice, (a) ante 

As to the point of felony, if the owner hive notice of the X09, 
niifchievou« quality of the ox, Wc. and he ufes all proper 
diligence to keep him up, and he happensj^to break loofe, 

and kills a man ; it would be very hard to make the owner 
guilty of felony. But if through negligence the beaft goes 
abroad, after warning or notice of his condition, it is the 
opinion of Hale^ that it is manflaughter in the owner. 

And if he did purpofely let him loofe, and wander abroad, 
with a defign to do mifehief; nay, though it were but with 
a defign to fright people and make fport, and he kills a 
man ; it is murder in the owner. • 

5. Obje( 9 :ion. It is found, that Barms ftiut the door 
in the prefence of Huggins : and therefore the continuing 
of J:tne under that confinement will affeft Huggins. But 
there is no confcnt found to his confinement. What is 

found 
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found is at moft but evidence of a confent; and even not 
, liiat. It ir> only Vidit et fe aver tit. 

HwCClKS. J J 

6. ObjcvTHon. It is not neceflary, for the jury to find 
the confent in cxprcfs words; and if fails are found, that 
amount tt) a confcnt, the court will judge it a confeiit. 
As in the cafe of malice, the court will judge it upon the 
found ; and malice is an ail of the mind, as well as 
coiifent. 'JV) this it is anfwered, that malice is matter of 
^ ^ law, and [n) proper for the court to judge ; but the confent 

iV' . of one man to the malicious ails of another is matter 

of fail, which ought to be found by the jury. And here 
is no confent found, nor that Huggins aided or abetted 
/lames ; nor is there any pofitive fait found, that mufl ne-r 
celfiirily be conftrued an aiding and abetting. 

*rhere is another matter which the king’s counfel in- 
filled upon, That if the court were of opinion, that they 
could not give judgment upon the fails found in this ver- 
diil, that the prifoiier was guilty of murder; that yet the 
verdiil was lo uncertain, as that they could not give judg- 
ment of acquittal : and therefore that a venire facias de novo 
ought to go. And this brought it under the confideration 
of the judges,, whether a w//r^ facias de novo ought to be 
granted in this Cafe. And to fpeak to that point the coun- 
lel on both fules were heard before all the judges, on Wed^ 
nefday the twenty-fourth inftant. 

It was faid by the counfel for the king, that they fpoke 
to this point without prejudice. P'or they iniifted, that as 
to the verdiil ilfclf, there were fufficient fails found afteil* 
ing the prifoner, to induce the judges to be of opinion, 
that they amounted to murder. But for argument’s fake, 
in cafe the judges fhould be of opinion, that they were too 
uncertain, to found a refolution' upon, that the prifoner 
was guilty of|purder*, then they argued, that z venire fa^ 
cias de novo ought to go, though it v/as in a capital cafe. 

1. In a civil cafe if a verdiil is found fo uncertainly and 

ambiguoufly, as that no judgment can be given; z venire 
fudas de f.ovo mull ifilie. Co, Lit. 227. 2 Roll. Jbr, 693. 

Hovuell. Cro. Car. 322. 

It was obferved, that the book of Co. Lit. 227. fpeaks 
of verdiils in general, and does not fay in what cafes; but 
as to civil cafes there is no doubt. . 

2. In criminal cafes writs of venire facias de mvn have 
btenmamed. Cb. /;/fr. 393.^. Hil 4 Car, t. B. R.'r&f. 
a, Rex V, Fijher. 

In 
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3. In capital cafes a venire facias de novo mu ft pn. I. In 
cafes of mil^rial. 6 Co. 14. a. Jrti?uleP$ oafe, the point 
agreed. 2. P'or mifbebaviour of the jury in giving their 
verdift. Hil. 8 Hen, 7. rot, 3, Placit. Reg* Rex v. JVayner, 

Agreed. 3. As to granting a venire facias de novo after a 
fpecial verdidi found, they were fo candid as to .own, that 
though^ there was fcarch made with the greateft diligence, 
yet they could not find one inftance, nor fo much as an 
opinion of a judge, except what was faid by lord chief juf- 
tice Holt in the cafe of the King v. Keite^ Corrib, 408. Holt 
fays, 1 fliould not be much againft a venire de novo'' And 
this was remembred by fome others that heard that opinion. 

{a) The jury had found in that cafe, that the prifoncr had (/i) Vide ante 

killed the man : but it did not certainly appear, whether the 

fadl was murder or manflaughter. Mr. Attorney-general ^ but 

infiftcd, that if there was fuch an uncertainty, as that no fi*<?alfoStr. 887* 

judgment could be given, in a capital cafe; the fame rea- * 

fon held in fuch cafe, as in civil and other criminal cafes,®' 

though there is no precedent of it as yet ; for ubi cadem ejl 

ratio eft eadem lex. And therefore fuppofing (for in this it 

was argued upon a fuppofitionj that the verdift was too 

uncertair) to give judgment againft: the prifoncr; >hey ia- 

lifted, that a ventre facias de novo ought to go. 

But the judges came to no refolution, that a venire facias 
de novo could not iflue a%r a fpecial verdl£t in any capital 
cafe; it being unneceffary for them to determine that quef- 
tion. For* as every fpecial verdiil depends upon the par- 
ticular finding of the verdidt, fo the prefent queftion relates 
only to' the prefent verdidt before us as found. And as to 
that we were all of opinion, that this verdidl: was not fo 
uncertain, as that judgment could not be given upon it. 

For the fadls fpund arc all pofitively found ; but thofe fadls 
in the nature of them, joined together, are not fufficient, 
to make tlje prifoncr guilty of murder. And if fo, then the 
prifoncr muft be acquitted ; for it is not that the verdict is 
uncertain, but it is not full enough to convidl him. Per- 
haps the jury might have found other fadts, which they 
have not ; but the court can judge only upon what is found. 

[Kelyng, 78, 79.] We all agreed in the cafe of Green and 
Bedell on a fpecial verdidt, that the verdidl was not full 
enough as to them for us to judge it treafonjn them ; bc- 
c aufe the verdidl only found, that they were prefent, and 
found no pJrticular adl of force committed •by them ; and 
did not find, that they were aiding and affifting to the reft : 
and it is poflible, they might be there only out of curiofity, 
to fee ; and whether they were aiding and affifting is mat- 
ter gf fadl, which ought to be exprefsly found by the jury, 

:uul not left to the court upon any colourable implication ; 
and accordingly thole two perfons were difeharged. And 

vet 
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yet as to Green^ he was found to be among the perfons af- 
femblcd, pafting up his cap, and hallowing, with a 

rtafF in his hand ; and that whilft he was among them, he 
was knocked down by a party of the king’s foldiers, that 
came to fupprefs them, and was then taken. And as to 
Bedell^ it was found, that he was there, and being purfiied 
by on^ of the king’s foldiers, called out to the reft of the 
company, to face about, and not to leave them. 

I 

Upon the whole, there is no authority againft the court’s 
giving judgment of acquittal, upon a verdift that is not 
fufftcient to convift ; and therefore this verdidf, not finding 
fadts fufEcient to make the prifoner guilty of murder, he 
mull be adjudged not guilty. And he was difeharged. 
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Giles Gardiner againfi Stephen Merrott. 

Intr. Hil. 4 Geo. 

S. C. Str« 902. 1 Barnard. B. R. 4^2. 2. B. R. Rot. 

44 *. 

I N a writ of error brought by Gardiner to reverfe a judg- 
merit’ given by the court of common pleas againft him 
in an a£lion of aflault and battery brought againft him court to vary 
hy Merrott^ the writ of error deferibed the record to be of fromthercTOrd, 
^iloquela in the common pleas "Stithy Stephen Merrott 
and Giles Gardiner^ and the record removed was between ficio without 
Stephen M&rrott and Giles Gardiner^ and by confequence coAs* 
there was a variance, iffr. But the court of king’s bench, 

May 28, 1731. this term made a rule, that the writ of 
error fliould be amended, and made agreeable to the record, 
by virtue of the ftatute of 5 C?. i. r. 13. intituled. An aft 
for amendment of writs of error, Wc. f, i. And they 
held, they could do it by that aft without prayer of either 
party, the variance appearing to them upon the record ; 
and they gave no cofts, becaufe the ftatute has direfted no 
cofts to be given on fuch amendment. 
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Mofes Burry verj. JefFrey Perry. 

S. C. iBarnard, B. R. 79t 84, 113, 155. 


J N an aftion for words brought by the plaintiff againft the 


In an artion for 

defendant, the plaintiff fet out in his declaration, that 
thtluivives, if be was a houfe-fmith by trade, and that the defendant 
the damages are fpokc the words of him (which words were afti'onablc In 
themfelves) by reafon of the fpeaking which words the 
hatrno more phiintiff had loft feveral cuttomers, naming them particu- 
coftsthanda. larly, ^c, to his damage lOO/. On the general ifluc 
mages, tho’ the pleaded, the jury found for the plaintiff, and gave him only 
comainTdwrg^ fcillings damages. And ferjeant Belfield rnoved, that 
of fpccial da- the plaintiff might have .full cofts, though the damages 
mage. S.c. Str. found under 401. becaufe he had received a fpccial 

^be lofs of his cuftomers; fo that if the 
io£»2. * words had not been aftionable of themfelves, this adion 

would have been maintainable, by reafon of the fpecial da- 
mage. And he cited two cafes between Philips and Fijhy 
and CarUr and Fijh ; w^herc in an adlion for words importing 
felony, as he ftolc my hens, iic, and, as he faid, laid by 
way of aggravation of damages, that he carried him before 
a juftice of peace, and caufed him to be imprifoned, ^c, 
the jury gave under 40;. damages j and yet after feveral 
motions in court, Trin, 11 Geo. I. B. R. the court made a 
InanaOIonfor rule, the plaintiff fliould have full cofts. But per curiam^ 
words which arc where the woids are not aftionable, but the adion is main- 
aaionablc only Gained by reafon of fpccial damages the plaintiff hasfuf- 
dtmage? tained^ upon account of the words, the plaintiff fliall have 
hcihall have full full cofts, though the damages are under 40/. for ’tis not 
cotU, whatever words, but the fpecial damage is the caufe of the adion. 
thedaragtVmay ^ Brown V. Gibbons. But where the words are 

be. r.-L. ameadionable of themfelves, as in the prefent cafe, and fpecial 
iin* damages are laid by way of aggravation, and damages are 

under 405. there fnall be no more coft^ than damages, for 
that is properly an adion for words within the ftatute of 21 
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Jac. I. f. 16. And as to the cafes cited of Carter F!Jh Burry 
a«d Philipi V, Fijhy upon confidering that declaration the 
court held, that as it was laid, it was not barely laid in ag- 
gravation of damages, but was a diftin6t caiifc of adlion, 
importing crimen feloni ace i unpofuit^i and theiefore the pbin- 
tifF there had full cofts. In this principal cafe, the court 
diredrecl, the pl^iintifF ifhould have no more cofts than da- 
mages. Tuefday ^une 1732* 

VVigley Peachy, Keddon, and others. 2 *b ’r’ 

Rot. 

T H E plaintiff brought an aftion of trefpafs, for taking: 

. , V 1 ° ^ A ^ j si he owner of 

With force and arms, 7 Aug. 1731, his goods and the foil on which 

chattels, viz. 100 buftiels of beans, 20 cabbages, ?ifr, at a market is held 
Gofport in the county of Sottihamptony and carrying them 
away, to his damage 40/. The defendant as to the force f^J^t g^oods^lclul^ 
and arms, &c. pleaded not guilty : upon which ifliie was down thcic for 
joined. And as to the reft of the trefpafs they juftify, as 
bailiffs to Richard lord biftiop of Winchejhr.^ the taking the u^^ha^^not 
beaus, ^c. in a piece of ground called the market-place at paid him any re- 
Gofport in the laid county of Southampton^ of which the ^oiuptnce for 
bifliop was feifed in right of his bifhoprick, then and there 
damage-feafant as a diftrefs, ^c. The plaintiff replied, 
that king George the Firft, by his Ictteis,J)atent dated the 
lOth of April in the third year of his reign, granted to 
nathan then lord bifliop of IVincheJier and his fucceflors, 
that they rhight have and hold three markets upon Tuejday, Semb. acc. i 
Thurjday znd SatujAay^ in tvQry for ever at 

aforefaid, for buying and felling flefli, fifli, and other pro- vide BJ. 1120. 
vifions, and all manner of goods and merchandizes com- , 
monly bought and fold in markets, with all toils and other 
profits to thofe markets belonging. Then he fets out, that 
before the time when, ^‘c. vtz. Saturday the faid 7th of 
Augufty a ^market at Gofport aforefaid, in the faid piece of 
ground called the maiket-placc, was held by the bifliop of 
JVincheJhr by virtue of the faid letters patent ; and that the 
p] a inti ft' before the time when, I 3 c. to wit upon the faid 
Saturday the 7th of Augujly did bring into the faid piece of 
ground called the market-place at Gofport aforefaid, into the 
faid market there as aforefaid then held, the goods in the 
declaration, being goods commonly bought and fold in 
markets, to expofe them to fale and (ell them;* and t)ie faid 
goods in the faid piece of ground in the market there then 
held did expofe to fale ; as he well might j which goods 
were in the faid piece of ground in the market aforefaid fo 
by the plaintiff expofed to fale, until the defendants of their 
own .wrong afterwards, viz. the faid 7th of Augujiy during 
the faid market fo as aforefaid held, the faid goods in the 
faid piece of ground in the faid market fo as aforefaid ex- 
pofed CO fale, took and carried away, The defendants, 

4iftcr 
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after having prayed and had oyer of the letters patent men- 
tioned ill the replication, by which the markets tyere granted 
to Jonathan bilhop of JVincheJier and his fucceffors, with 
general words of all tolls and other profits to the faid mar- 
kets belonging, rejoin and fay, that the plaintiff, before and 
at th^ time the faid goods were taken at Gofport aforefaid, 
unjuffly and without any reafonable caufe claimed to bring 
the faid goods into the faid piece of grpund called the mar- 
ket-place into the (aid market there held and to beheld, and 
to lay them upon the ground there and to expofe them to 
fale and fell them in the faid market, without payment of 
any toll for the fame, and abfoiutely refufed to pay toll for 
the fame : whereupon the defendants as bailiffs for the faid 
biftiop of IVinchcJhr^it Gofport aforefaid requefted the plain- 
tiff to carry his faid goods in the declaration mentioned 
out of the faid piece of ground called the market-plaec. 
But the plaintiff then and there refufed fo to do; per quod 
the defendants as bailiffs of the faid bifhop of JVincheJier the 
taid goods then and there took there damage-feafant as 
a diftrefs for the damage, and impounded them, To 

this rejoinder the plaintiff demurred fpecially, and the de- 
fendants Joined in demurrer. 

Mr. Draper^ for the plaintiff argued, that judgment ought 
CO be given for 'him, becaufc it appears by the replication, 
that the plaintiff carried the goods and chattels mentioned 
in the declaration into a public market, to expofe them there 
to falc and to fell them : that in public markets all fubjefts 
have right to bring in their goods ; and though where toll 
is due they will be obliged to pay the toll, yet if they do 
not, that will not make them trefpaffers for bringing in 
their goods, nor can the owner of the market diftrain them 
damage-feafant. Cro* Eliz, 75. The mayor of Laun^ 
cejion^s cafe ; and Cro. Eliz, 628. Sawyer v. Wilktnfon ; 
where it was held by the court, that the ox-hide brought 
into Leadenhall market and fold, could not be diftrained da- 
mage-feafant. And as to the matter infifted upon in the 
rejoinder by the defendants, that they took the goods as a 
diftrefs for not paying of toll, Mr. Draper infifted, that the 
rejoinder could not be fupported, becaufe they did not fhew, 
that any and what toll was due, which ought to be fet out, 
that tne court might judge whether the toll demanded was 
reafonable. 2 Inji, 222. And that toll was .only payable 
by the buyer without fpecial cuftom, which was not pre- 
tended in this cafe. 2 Injl, 220, 221. 2 Lutw. 1329, 

1336. Eighty. Pym: nor that any toll was demanded by 
the deifendants of the plaintiff in particular. And Mr. fer- 
jeant Hi'lfeld.^ who was counfel for the defendants, gave up 
rhe rejoinder as naught, and not to be maintained. But 
then he took exceptions to the replication, that that had not 
;#v nd'xl the mailer pleaded in bar, becaufe he infifted upon 

it 
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It that the plaintiff ought to pay ftallage, or fhew that he WicLzt 
had tendred it, ^othcrwife he could not bring his goods into 
the market * and cited 2 Ro/L Abr. 123. ATich* 15 yac. 

B. R. Newington Fair\ cafe ; where it was held, if ^has 
a fair in a place, thofe who have their houfes next adjoin- 
ing to the fair cannot lawfully open their fliops to (ell their 
goods in^the fair^ but ftallage is due for it, for they c'annot 
take any benefit of the fair without paying the duties which 
belong to him that purchafed the fair, and fiallage and 
pickage is incident to the foil in a market or feir, Moon 
474. Heddy v. Wheelhoufe : and therefore it appearing by 
the defendant’s plea, that the place where, tsc. was the 
bilhop of Wtnchejier^^ freehold, and that, the defendant 
brought his goods into the market ; yet fince it did not ap- 
pear that he had paid or tendred Ifallage, the defendants 
might lawfully take them as a^diftrefs for damage-fcafant, 
for the plaintiff was thereby become a trefpaffer ab initio. 

But to this Mr. Draper for the plaintiff anfwered, that 
the defendants have no v/here (hewn, ftallage was demand- 
ed and refufed, but rely only upon a non-payment of toll 
in their rej<oindcr ; and farther, that if it was due and de- 
manded, yet the not paying it would not make the plaintiff 
a trcfpaiTer ab initio. So is Six Carpenters cafe. 8 Co. 
h. that non-fcafance, where a man does an 2u?t by authority 
ill law, as in this cafe where the plaintiff carried his goods 
to fell into market, will not make him a trefpafier ab initio ; 
but if ftallage was due, the defendants ought to have aa 
aeftion or proper remedy for that, and not diftrain the goods 
damage-feafant. And as to the principal cafe, he relied oa 
the cafes in Cro. Eliz. 75, ^ 628. as in point. Of which 
opinion were my brothers Page and Prohyn^ and myfelf, 
brother Lee being abfent for ficknefsj and judgment was 
given for the plaintiff, nif^ yune 16 this term* But 
it was never ;novcc 
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The Principal Matters 

CONTAINED 

In the second VOLUME. 


Abatement. 

A PIurics* homine replegianJo abated 
for want of the words, ad ip/orum 
et B. lUmnum non moakum et gra^ 
vamen, ^ 9^3 

A bill abated as to one trelpafs, and 
{land good as to another. 9^6 

Stifeepit fuptr fe ordimin mllitaremj good 
pleading in abatement, and without 
a venue * 1014 

On a good plea in abatement the plain- 
tiff mull difeontinue, before he brinp 
another adion 

Where a replication to a pica in abate- 
ment denies the fad, it is proper for 
the plaintiff to pray damages 1022 
Where the replication is not to be tried 
by the country, a prayer of damages 
is a difcontinuance ^054 

Want of fpecification is a temporary 
bar, which is the fame thing with 
matter in abatement 1056,1243 
The fprm of concluding a temporary 
bar is, Ji refponden debeat quou/que^ 
l 3 c , 1056 

After an adion ftaid in an inferior court 
by haheui corpus, the plairaifl deliYc:? 


a declaration varying from the for- 
mer plaint, the former adion pend- 
ing cannot be pleaded in abatement 
Page 1 1 02 

Pica in abatement, that does not give a 
better writ, is bad 1178 

That another perfon is adminiftrator, 
and not the plaintiff ; may be plead- 
ed in bar, but not in abatement. 

1207 

Where a matter of bar may be pleaded 
in abatement 1208 

It is no plea in abatement, tjiat the 
caufe accrued after the adion brought. 

A plea in abatement, that the original 
is not returned, muft be verified by 
affidavit, ^ * 1 409 

See Addition, Amendment, 
Appeals, Cofts, Demurreny 
Ejeclment, Error, Eftoppel, 
Execution, Form andfubftance 
Name, Plea ;ing Privilege, 
Replevin, Scire facias. Vari- 
ance, Venue. 
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Acceffory. 

A man receives a murderer after the 
ftroke given, and before the death ; 
he is not accefTory Page 827 

A ftatute makes a new felony ; all ac- 
ceflbries before and after are includ- 
ed. B44 

Acceffories made principals by ftatute 

«45 

A ftatute takes away clergy from aiders 
and abettors, yet acccirories ftiall 
have their clergy. 846 

See Decrltealing. 

Aftion and aftion upon the cafe. 

Cafe lies againft the keeper of a livery 
ftable, for damaging a horfe deliver- 
cd to him to keep for a reward ; 
without (hewing that the defendant 
agreed to keep him 795 

An adion for nurfing a child for fo 
many weeks, and other counts for 
nnrfmg the fame child for the fame 
weeks, fo that the counts falfify one 
another; ill 842 

Where an a< 5 lion lies for refufing the 
plaintiff’s vote. 942 

A declaration for (hutting .the plaintiff 
out of a veftry held in a room ubi 
tales affemhlationes tenrri foiiU et ron- 
fueta fueruiit^ held ill, for not (hew- 
ing their right to the room 13BS 
Cafe againft a bilhop, for difturbance 
in prefenting to a church 948, 956 
Cafe lies for not repairing his privy, 
whereby the filth came into the plain- 
tiff’s cellar, without (liewing a title 
to the cellar. 1089 

Cafe maintained by one poflyfed of 
houfes againft the owner of a brew- 
houfe, for caufing water to run near 
the foundation, iSlc. 1568 

For not doing what ought to be done 
of common right an a(flion lies, with- 
out (hewing a particular title or 
charge 1091 

Cafe for falfcly affirming to a purchaf- 
er, that houfes are let at fuch a rent, 
lies where the plaintiff depends upon 
it, and makes no other inquiry 1118 
Where an atflion will lie for mifehief 
done by a beaft ‘without notice of 
his mlfchicvous quality IJ83 


See Carrier, Certainty, Convic- 
tions, Cuftom, Devlfe, Judges, 
Parliament, Return, Slander, 
Statutes, Trefpafs. 

Addition. 

An addition by reputation is good, 
where the fuk is by bill, and not by 
original 849, 859 

Servants a good addition in an indidt- 
ment V 96$ 

Pica in abatement, that the plaintiff is 
no gentleman, confeffed by demur- 
rer 9I6 

Labourer is no addition to a woman 

1179 

A defendant fued as a gentleman pleads 
that he is a merchant, ahfque hot^ 
this is no plea, for want of (hew- 
ing his degree. 1541 

See Amendment,Homine replc- 
giando. Honours. 

Adjournment. 

Entry of the adjournment of a term 

794 - 

Adminiftrator. 

Bring trover on the poffeffion of the 
inieftatc ; the defendant cannot up- 
on the general iffue give evidence, 
that there is an executor 824 

Adminiftration committed by the arch- 
deacon of Dorfet is void as to a judg- 
ment of the king’s bench 856 

An executor obtains an award of exe- 
cution on a feire facias ; the admini- 
ftrator de bonis non muft bring his feire 
fac:as on the original judgment 1 049 
Adminiftrator durante abfentia muft 
aver in his declaration, that the ex- 
ecutor is abfent in parts beyond the 
feas 1071 

Adminiftrator pendente Vite muft aver, 
that the conteft continues ibid. 
When a wrongful adminiftrator has fold 
effcdls, he is anfwerable to the right 
adminiftrator, after his adminiftration 
is repealed, in an adlion for the money 
received to his ufc 1216 

See Abatement, Aflumpfit, A- 
verment. Executors. 



contained in the 
Admiralty and Aramen 

C!annor*pri*cetM agai**!!: a foreign fhip 
for ftores delivered on hoard at land, 
without an txpre/& hypothecation, 
and doling a voyage hc6 

If'the maftcr of a fhip ranfonis the ihip 
jjUid gfjod.s frini an enemy or pirate, 
he may detain t^em till the ranfom 
^15 paid ^ 933 

\^htther the mafter may fuc iri the .id- 
niiralty againfl the fhip and goods for 
ranfom ^ 934 

Propel t^ is bound by the fentcnccof a 
foreign admiralty 893, 936 

May hold pkn againff a Hilp on a hy- 
potlvcaiion by hil! oflLle^if parr of 
the ihip made on land during a voy- 
agfc 982 

Prohibition in a fuit againil il'ip and 
©wners, to day proceedings qnoed 
the owners 984 

Seamen may fue in the adiriiralty for 
their wages, tliough all the work is 
l^erformed in the river 10*^4 

Proliibition does not lie in a fuit for 
mariners wages, on a fuggeftion that 
ilie agreement was made by writing 
upon land^ 1206 

Seamen's wages are due pro rafa^ ihy’ 
they aie impiefl’ed, if the Ihip arrives 
* 121 i 

No prohibition to a fuit for ivages, on 
a fuggeftion that the place of arrival 
^as no delivering port 1 247 

if Newfoundland and Guinea are a§ de- 
livering ports 124^ 

Antiquity of fuits for fcamfen’s wages 
^ ihid. 

No appeal from the admiralty before 
delinitive fentence il/id* 

The admiralty may hold plea on ftipu* 
lations entered into by part-owners 
of a fliip to other part-owners for the 
fafe return of the Ihip 128(5 

A mafter of a jhip fues for his wages, 
and lays the contraift to be made w- 
fra furum et rejluxum tnuris infrA 
juri/didionemf no prohibition 

(hall go after fentenCe 1453 

Sop Habea^ corpus^ Limitation, 
Prohibition. 

Yitu II. 


Second VoLuiiifei 

Acivowfon. 

A pufehafer of an acivowfon before ptc- 
fentment fuffers an ufurparion and. 
fix months lb pafs, his light is loft 
hge ^53 

Agf. 

An infant jdcads his age to a writ of 
t'ljorJ ;:nd lias judgment that the 
paiol (hall demur ; a writ of error is 
brought upon this ; he eanuol jilead 
Ills 4ge to the Iccond writ of cnor 

Alehrnifc's. See Jullices. 
Alien. See Pleading. 

Amendment. 

Declaration by the by refufed to it- 
mended in tlic name of the platntifl' 

^ 77 * 

Not granted in the addition, after i(lu6 
joined oh a jdba in abatement 859 
An infosmution may be amended in 
the atiflirion, after pleading that 
matter in abatement 1307, 1472 
The time of the mufunht^ being entred 
after ihc time of exhibiting the bill, 
amended by the judgmeht jiaper 897 
The words y, ti, aiiornaUm fuum 
inferted ih the entry of the» exhibil- 
. ing the bill from the judgment paper 

ibid* 

Errors in the caption of an indi^lment 
arc amendable the term that it tomes 
in 969 

Memorandvimmttii^A and made of;^ 
particular day » 977 

A Jcire facias quarc exccutio non defer ibes 
the record wrong ; ihisdsTiof amend- 
able after nul tid record pleaded, but 
muft be difeontinjied ^053, 1059 
An originaMs amendable in contra 
pacm by the inUrudiofis 1058 
A dijlrin;ras^\% trjle the day after tlic re- 
turn of the venire^ not ameiJdable iip 
ft criminal cafe lo6t 

Cafes Of amendments in criminal pro- 
ceedings ^ J 061, iff n 

The of an original is not amenda- 
ble jq60< 

Th« 
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TJic h-Jie of a judicial writ is amenda- 
ble * 1067 

Amendment by ftriking out the dc* 
i'chdant’s joining ifluc, in atiorher 
term 1137 

A blank left for the word delHi in the 
anicndcd 5 y the vanire 

iM4 

The nifi prtus roll of an indictment of 
forgery amended by the rccord/rrnr^. 
£ov puroch. agreeable to the forged 
bond produced in evidence ^5^9 
A writ of error is not amendabk in the 
return, fo as to include a judgment 
given 'after the returri 1331 

A writ of error is not amendable by 
adding the name of a plaintiff 1532 
A writ of error amended in the defend- 
ant’s namc» without prayer of the 
party, and without colb 1587 

See Cofts, ErroFy Statutes. 

Ancient demefne. See Ejedt- 
ment. 

Appeals. 

Entry of abatement of an appeal 
bi onght by an infant In propria per* 
fona 1289 

Wliere a writ of ajrpcal is abated in 
Ji. the appellant may file a^bill of 
appea} agiiinll tlie defendant as in 
odxa ma rrefcaJli 1296 

See Commitment; 
Appearance 

May be to a writ that is returned ni- 
chil Ilj8 

et without faying per attor* 
fiatum fuum, fhall be intended m pro* 
pria perfona \ ^449 

Appearq^nce aids error in procefs, 
where a capias ifTues without a fum- 
mons in an mferior court ^544 

See Continuance, Executors, 
Notice. 

Apprentice. 

An apprentice bound, in London io a 
tradt not within the ftatutc, may be 


difeharged by.the juftices, if he ferves* 
his maAcr out oi London Page 141a 

See Mafter, Poor. 

Arreft. See Conftable, Sol- 
diers, Trcfpafs. 

Affcti. 

If the heir can plead a leafe for years 
made by his anceilor in delay of ex- 
ecution 784 

Extendi facias where an eftatc for life 
is pkaded by the heir 7 85 

Where the heir is falCffied in his con- 
fcllk)n of affets^ general judgment 
fhall be given againlt him 786 
Pfea of payment Of another bond by the 
heir without notice, ill 1391 

Allumpfit. 

Indehiiatus ajfumpjit does no*^ fie upon 
a fpecial promife, to repay money 
advanced upon a bill, in cafe the 
bill be not paid 753 

The delivery of a promilToty note is a 
good confideratron of an ajfumpftty 
though the note was given without 
’ confideration at firft 759 

Ajfumpjit in confiderapon that tiie 
plaintiff would receive A. and B. ut 
hofpites\ the plaintiff fliews that he 
received them, and found them with 
meat, drink, but does not fay 
i/f hofpites ; and held well 838 
Indebitatus ajfumpftt for foreign money, 

841 

Ajfumpftt without a nominative cafe, in- 
tended of the defendant, where three 
perfoDs are not named before 899 
One who undertakes to do a thing, 
and mifmanages to the plaintiff’s da- 
mage, is chargeable, without lliew- 
ing a confideration 9^9* 9^9 

AJfumpfit implies not only a promife to 
perform, but an entring upon the un« 
dertaking 919 

Being intrufted with money or goods is 
iufficlent confideration of a promife 
redeliver them 92® 

Performarott omnuiy bad pleading to an 
ttjfmpfu 968 

For 



Contained in the 

For providing meat, for y, S. 

and y. D\ at the defendant’s re- 
queft* • • P/igf 9^^ 

Money is allowed to remount ti6bpers, 
^ and a captain receives it id horfes ; 
one of his fuldiers, who is difj:harg- 
td, may recover the value of a hdrfe 
b an ^dioo f^t* money teceived to 
his ufe ioo7 

JJfumfifit to pay two grains of rye on 
Monday, knd four grains next Mon- 
dajy and fo on, doubling the num- 
ber every Monday^ fjr a ^year, is 
binding 1164 

<Dne who has received money tinder a. 
power &om an adrainiftratorj and 
paid it over, is not anfwerable in 
ajfumpjit to the executor, after a will 
iound liio 

In confiderafion of a ptomife that the 
defendant fhould hold lands clear of 
a rent granted to y* S. without mo- 
Jeftation of the plaintiff J bad after 
verdict, •for want of (hewing that 
the rent waS verted ill the plaintiff 

1217 

In an action on quantum niehiit^ for 
meruerlti the court will conftrue it 
according to the intent of the patties 
• uH 

Want of the *0eVb tfr; bad at 

ter judgraeni by default 1517 

_See Admiriiftrator, Bafoh ^nd 
Bills of exchange, 
Certaintyi Debt, Expofitloil, 
Frauds, ^Intendment, Notice, 
BaVmetlt, Pleading. 
Attacnment, See Contempts, 
Inferior courts, Jufticcs, 
Witnefs* 

. Attorney. 

The authority of the attorney con- 
tinues after a claim of conufance, but 
not after a writ of error brought 

896 

Rmtfii damna may be catered by attor- 
ney ^' 4 ^ 

See Appearance, Infants, Judg- 
ments, Leafes, Privilege, 
Scire facias ' 


Second VotuMt. 

Averment; 

Of w)ute iujus% where it is fufficlcnt 
Page 809/801 
A nrtan buys wood growing, and covci 
nanls to pay for it upon talc ; there 
i$ no need to a^cr that he had the 
wood, ov that the plaintiff told it 

,SiS 

In plea of a rclcafe bf errors there is no 
heed to ^i*er, that the judgment is 
the fame 1054 

Indictment for confpiring to charge a 
man with being the father bf a Child 
wiih which E* -E. fpinfter pretended 
to be ptegnant, good without an 
averment that he Was hot the fa- 
ther 1167 

ludi^lment for riot returning a warrant 
on a convi(rtion, need not aver the 
tonvidtion by the record, becaufe it 
is but inducement 1192, 1193 
to ah aftion againlt ari adminirtrator 
there is nb need to aver that admini* 
firation was committed 1515 

See A^dmiiiiiJrator, Afltumpfit, 
Award, Bills of exchange, 
Executors, Expofition, In- 
didments, King, Lect, No- 
tice, Payrtient, Pleading, 
Privilege, Return, Staple, 
• Statutes, Verdift, Writs. 

Avowry. See Detainer, Leet, 
Replevin, Servic^as. 

Awards 

Rule to fet afide an award for the mif* 
behaviour of the arbitrators 857 
Award that one party (hall pay ta.the 
- other jo4 and tW the other (hall 
thereupon feal a* releafe to him of 
all adtioot tangm. pramtffd ; is good, 
the /rtf referring to thticontro- 
▼erlies fubmiited 898 

That all profecutioos lhall ceafe, is 
final and good 964 

3 I 2 Money 
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Muncy riW.irJcd in full of all demands^ 
(hall be retrained to the time^offub- 
niiiTion Pn^e 964 

An award to p;iy mopey in fatisVa<flion, 
may be pleaded in bar 995 

Not neceliary to aver^ of an award 
made in willing, mat it was ready 
to be delivered 989 

An award to provide two pullets, < 5 V. 
may be pleaded in bar,, bccaufe .the 
lubmiflion implies a promife to per- 
form it 1039 

An award, that deals erected on the 
defendant's ground to the nufance of 
the plaintiff flinll be taken down, 
implies that the defendant fhall take 
them down 1076 

An award without date to do an ad 
within fifty days after the date, muft 
be performed within fifty days after 
the delivery 1076 

A parol award to be favourable ex- 
pounded 1 142 

A relcafe to a day before the fubmiffiem 
may be awarded, and it fhall not be 
intended that any conttoverfiesr have 
arifen linca ilid. 


Bail 

S Peciaf bai^ required in trow re- 
moved out of an inferior courts 
though tho merits appeared to be a- 
gainft the plaintiff 767 

Bail pleads, that no capjM ad falisfa- 
cicndum was duly profeented againft 
the principal ; a capias taken out 
three years after the judgment will 
maintain tbe Jcire facias, . • 1097 

A capias againft the principal, that has 
not eight days between the tcjle and 
return, is irregular ; is fufficiewt 
to maintain a fdn facias againft the 
bail, where it is not fet afide 1177 
aRecogcizance in an inferior court, that 
if the defendant (hall abfent himfelf 
fpom execution of the judgment, Wr. 
good 1224 

A capias ad fatisfaciendum^ returned af- 
ter error brought and allowed is re- 
gular to charge the bail 1259 


The princi|>al dies after the return of 
the capias ad fatisficienduniy and be- 
fore the return of the Jcin facias \ the 
bail arc chaig.d 1452 

The circumftancts of afligning a bailH 
bond, mentioned in the ftatute, 
ought to be fet out in a dcchiration, 
but the omiffion is‘ aitb^d by* a judg- 
ment by default ^5^4 

The firft fare facias againft bail may- 
bear tejfe the fame day tliat the capias 
ad fat sfac l-ndum i s ret urn ubl c 1467 

See Deparcure, Error, Execu- 
tors, iiii-Jadment, Returr^ 
Scire facias, Venue. 

Bailment. 

Six feverildpecies of bailment, and the 
nature of them 9jz 

A man is not iinfwerable for a depofit, 
without a grofs negleft 9 1 3 

In what cafts a man fhall ht anfwer- 
able for a thing lent to ufc 9 1 j 

Under what circumftanccs a pawn may 
be ufed 9 1 7 

Bankrupts. 

X (criveuer is made liable to be a bank^ 

, rupt by 2 j J^ac. 1, c. 19. be is liable 
to be fo for adls of bankruptcy dc- 
feribedin 1 ^ac, 1. r. 15. 852 

If a fhare in the ftationers company, 
will make a man liable to the fta- 
tutes of bankrupts ihid. 

A plea of bankruptcy at large, muft 
fet forth the petition, and the debts 
owing to the petitioning creditors 

■ 1J48 

A bond given by a bankrupt to leave 
his wife a fum of money in cafe of 
furvivorffiip, is not difeharged by the# 
certificate 1549 

See Commitment^ Copyhold. 
Bar. See Abatement, Award, 
Demurrer, Trover. 

Baron and Feme. 

A hufSand, who provides fuffieieoC 
cloathes for an extravagant wife, is 

ftOt 
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«f»t anfwerable for cloathes bouiTht 
by t;a*ie{:n:in, whom he has 

W’.iiiicd not to irufi lier Pa^e 1006 
Treljjafa l\v the h\i(lvand alone, for 
cp.irin;) iiis houfe, and Ixaling his 
wife ana I’crvaats, whereby the bufi- 
ncls oii tru: piaifitUr remained undone, 
and judgment for plalniilF 1032 
TK*f[>ais by hafband and wife, for beat- 
ing the wife, and alfo for beating the 
wiiV wluTkby thebufmefs of the huf- 
baad reinair:ed undone ; ar.d judg- 
n.:nt for the plaint if) s 
sA recovers jiKigment agaiofi a 
f h ^ and ho recovers award of 
inion in 1 feire fiic'ms againll the 
bidh.: i i and wife, and the wife dies ; 
ho ti' ' •/ a I'c'ue facias ugainft the 
lioieoirni : ar 1 tvr/b 1050 

llulband and w:ij oiinnor join for a 
battery comaiiucd on them both 

120^ 

An a< 5 lion Tv)i a battery on the wifemuft 
be ad Ju'i'mtm cat 1 209 

See Bankrupts, t.rror, Trades. 
^Bafardy. 

« 

The jnfllccs by t 3 14 Car, %, c, 12, 

may ineyower the overfeers, to fcl/c 
fo nmcii of the goods of the reputed 
farlitr of a bafUrd as the jufticcs 
{hall think fit, hz, but they cannot 
authorize them to feize as much es 
the overfegs fliall think fit Page 858 
• The jii ibices cannot order the father to 
give fvcurlty for payment, till he has 
tidobeyed ihcir order in point of pay- 
ment ihid. 

The feffions cannot commit for non- 
pavmeni in difobeJience to an order 
confirmed there, but mufl proceed 
upon the fecurity taker> by the two 
juiliccs • 1^57 

The weekly payments may be ordered 
payable on a day before the week is 
up 

T'he payments may be ordered to the 
overfeers * i^id, 

T'he pavifn in which a baflard child was 
born nnift appear by the adjudica- 
tion of the juiliccs, and not or.ly by 
Uic complaint 1 303 


Secreting a woman, il^t is with*baft;\rd 
child by the defendant, is not an of- 
fence intru-Table Page 1*368 

An order to keep a baflard child is dif* 
charged upon the merits ujion an ap- 
peal ; the dtTe^dant is thereby dif- 
charged, and cannot be quclHoned 
again H25 

Bills of cxclungc and notes. 

A note payable to or order is not 
a bill.of exclungc, and a count upon 
it as fuch will arreft the judgment 

797 » 759 » 774 
Want of averment that the fecond and 
third bills were not paid, ill upon 
denuirrer, but aided by verdift 810 
Afervaut cannot accept a note inflead, 
of money, without Jus niafi:ci'^s con- 
fent 930 

A fcTvant takes a note from a banker 
inflead of nmney, the mailer may 
maintain an action againft the banker 
for motley received to his ufe ihid, 
A note is received about noon, the next 
morning is a rei.lbnable time to get 
for the money /%i 

A man, who has received a bad norp, 
may recover his ukoney, though fie 
docs not bring the note back rci the 
defendant * 

A protcfl is not rcceffary in an a^rifin 
upon the inland bill , 993 

An appointment to pay money out of a 
particular fund is not & bill of ev 
change 1361 

A promiflbry note to do an ad, or pay 
a fum of money, is not negbiiable 

1362 

A promilTory note, to be accountable to 
A, (K order for loc/, is negotiable 
within the flatuto 1 396 

Pay to J. S. or order 9/. lOr. as my 
(juartev h^alf pay l)y advance, a good 
bill of exchange 1481 

A note to pay rnon^, viJne received^ 
of the premifTcs in Rofemurydatie^ 
tfr. held to be within the ilatute 

^54f 

A bill to pay out of the fifth payment 
when it fhdl become due, no 
good biji of exchange 1 5^.3 

T'Ivi 
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Th« (kclaration need not aver, that 
the note was figned by the defendant 
i377» HH 

A bill need not be averred to be Cgncd 

<542 

A bill need not be tixplrefsly averred to 
be drawn according tp the cuftom of 
merchants 

An action on a note, by which the de- 
fendant and another pVomiftid jbintr 
ly or feverally, ill 

See Affiimpfic, Debt,^ Latin, 
Paymenti Verdift, Witnefs. 

Bifhpps. See Excommunication* 
Bonds. 

The coprt will refer the taxing princi- 
pal interefts and coil upon a bond, 
without taking notice of a fimple 
contrfu*^ dfbt between the fame par- 
ties tliat is barred by the ftatute bf 
limitations . 1033 

A variance in tbc Johenflum is imma- 
terial, bccaufc the firft part of the. 
bond makes it payable to the plain- 
tiff 1043 ’ 

A bond to the king, hi^ executors and 
adniiniftrators, is within the ftatute 
33 Hifi . 8, f. 39. 1327 

If the words ohtigamin fjos ct nlruwque^ 
^c. will make a bond fcveral 1460 

See Bankrupts, Conditions, In- 
tendment, yariance. 


A Icafe of boropgh Engll/h lands for 
three lives ftiall def:cnd to the 
youngeft fon, fo of a rent granted 
out ojf fuch land^ Page 1028 

Eireach. See Covenant,^ Plead- 
ing, 

Bribery. 

To promife a man money for his vote 
at the cledion of a mayor, is an of- 
fence indivJlable 1377 

Bridges. 

Information will not lie againft a lord 
of a manor, who is bound to repair 
a bridge ; without faying r/etiune 
tenur/e^ or (hewing a prefeription ; 
and though part of the dcrnclnes have 
been granted out, fo that others arc 
contributable, that will not excufe 
792, 804 

Tenant at will obliged to repair a houfe 
which hangs oyer a bridge 856 

Indidlment at the feffions for fuffering 

4 a common bridge to be out of repair, 
good without (hewing it to be in a 
highway 1175 

A mandamus to make a rate for repair 
of a bridge, muft be direded to the. 
juftices of peace of the county, and 
not to the juftices of a particular li- 
bertyi 1 249 

See Certainty. 


Bprpugh Engliih 

Shall defeend to tbc daughter of the 
youngeft fon jure repr^/entatlonit 

T024 

The cufiom of a manor ds found, that 
the copyhold (hall defeend to the 
youngefl: fon ^f the tenant dying feif- 
cd : a purebafer dic 9 before admit- 
tance, his eldcft foh (hall have it ; 
otherwife if it had been foiiind, that 
the lands were of the nature of bo- 
xoi'gli of which the lav/ 

Ijak^s notice ' lQj,(i 


Carrier. 

I F goods are delivered to the carrier 
himfcif, trover lies for not deliver- 
ing them, or an adion upon the 
cuftom but if they arc delivered to 
his fervant or v'arehoufc keeper, 
trover does not lie without an aftual 
cpnyerfion Page 792 

A carrier or hoyman is anfwcrable for. 
all lolTea, except thole which ha])pen 
by the a^ of; God or the enemies of 
the king 91 S. 

Spe Detainer, 


^‘ertainty 
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Certainty and incertainty. 

• I ** 

A declaration that the plaintiff ^ahuit 
et habere dehuit a way over the de- 
fendant s clofe, Is ill upon demurrer, 
but made good by the general iffue 
Page-^Si 

Trbver de 12 thecisf Anglice caflts, de 
fplrit, et de 50 gedon. aqua caldae^ 
gofbd after verdift 824 

trover pro par cella (mlmtj ill 1 1 81 
Trover for ends of boards well ^ 1 2 1 9 
Trover de ma pareella fegejhium iftvolu- 
crorum eft funiunty -cloths, 

wrappers and cords ; judgment af- 
firmed ^ 5^9 

Trofpafs for taking two packs of flax, 
well 991 

Judgment arrefted after verdiA in tref- 
pafs for taking bona et catalla of the 
plaintiff, without fpecifying them 

1410 

In trefpafs*the firft count was quod exm^ 
&c, the fccond was de eo quod^ ^c, 
and after ver(li(fl: judgment for the 
plaintiff for the damages on the fc* 
cond count 14 -^S 

AJfumpfit pro diverfts horns mere 'moni 'ts 
merchandl^s et rebus Jf45Q 

In cafe for negligently running doWh 
the plaintifj ’s barge loadcn^ with 
goods, or for j^iurning his houfe and 
jToods ; the g'oods mu ft be particu- 
larly mentioned, otherwife no evi- 
dence can be admitted of them 1007 
An adion for fo negligently keeping 
fl\eep, qu 9 d mult^pliciter deterioratae 
fueruntj and well 1 04 1 

Indidment for fiiffering the Weft part 
of a bridge, containing half the 
bridge, to be owt of repair, Tufficient 
without fetting forth die number of 
feet 

Pons pedalis inftead of ped^rir^ bad 4 n 
an indidment ihidm 

Indictment for* ingroffmg diverfos cumu- 
lostrj'ci^ ill u8<i 

Ifididnient for cheating a maja of a cer- 
tain quantity of hats to the value of 
118/. good ^ 1^79 

An intlidm^t is good to*a common in- 
tent, where fubltance cirougb appears. 

J273 

What certainty is requifite in orders of 
conviftioo tiid* 


Information of forgery, that y. 
hiiis exj/hnsy ipfe idem J 

intentionOf forged, IsrV. i. 
rabilis exijlens flrall refer to tl> 
of tlie forgery 

Ejectment de uno loco^ vora/j ... 
room» parte mejj^ugii^ parreltu * 
qua jacct cv Boreali parte bun lae fore 
erect, v/ell after verdict 1470 
A lipnd to p^pduce a title, and perfor- 
mance pleaded generally 1082 
A declaration upon a ciiftom, that it is 
not lawful for any perfon bcfides the 
ftcenren of the gild merchant to ex- 
creife publicly within the city any 
trade, unlefs he had been educated 
as an apprentice, <fjc» or was other- 
wife lawfully auihorifed, ill 

1129 

The word quantum fupplied in a count 
of quantum meruit^ and alfo the no- 
minative to meruiffet^ and the word " 
prsdi^* after verdiA 1 155 

Dans as certain as et dedit 1 1 69 

See Bil|p of exchange, Convic- 
tions, Devife, Dower, E,x- 
communication, Expofition, 
Indidrocnts, Intendment. 

Certiorari 

• 

Lies from the common picas to the 
court of Ely^ and will fuperfede their 
proceedings - 83^. 

Certiorari^ and writs of error, and rc^ 
cordariy remove all things done be- 
tween r?(\x:tefe and return 838, 1303 
A certiorari may be av/arded to temovc 
a conviilion upon an indictment be- 
fore judgment • 938' 

Certiorari to remove a conviction upon 
an indiCtnaent, muft give tlic defen- 
dant a d?Ly in court 971 

Certiorari to remove an indictment wifi 
not remove a record of conviction 

• ibid. 

A certiorari to remove orders made a- 
gainft A, and B, without faying (on' 
either of them) will not remove an 
order made iigainft only 1203 

. Ta 
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To remove nn indi 451 mcnt of felony, 
upon tijfidav t that tiu* d' fcncknt \z 
not likely to have a fair trial Pav '^ 

H5-, 

The iray tt a fne, to com- 

plcat their judoniLin, after a certify 
rari dellyered ^ ^5*5 

See Convictions, Error, Inferior 
courts, Vaiiiinec. 

Challenge. See Contempts 
Chancery. See Dower. 

Chaplains. See Ecclcriallical 
perfons. 

Churchwardens. See Manda- 
rhiis. Poor. 

Clergy. See Acceflbry. 
Comnnltmcnt, 

By_ commiffloncr'i of l.'ankrnpts, until 
the party be otiierwife difeharged by 
due coin fc of law, ill 891 

J6y the boat (I of .grt cn cloth, for a riot 
in executing a fen facias withiri thq 
verpe 978 

A perfon difclinrgcd of an indi( 5 iment 
in B, R. is in cullody upon a writ 
of appeal being delivered to the flie* 
riff ^ 1303 

See Gpod behaviour. 

Common. 

A man may prcfcrilie for common ap- 
jinrfenant to his cottage for cattle 
L nmnt and ccucbani there 1 0 1 5 
A commoner cannot give his title in 
evidence upon not guilty, as the lord 
of the foil may H34 

^uflom for the reeva^ to drive a com- 
mon, whenfoever he is commanded 
by the fteward, rtafonable 1187 
Cuftoniary freeholders may have Com- 
mon by preferiptfon, there may 
be a drift of the common by curtom 
' 1188. 

Compofition,' 

\VJtat compofiiion will be gpod within 
the datutes 765 

'K»c manner of pleading thofe a6fs 
7<'>4, 810, Six, 967 


Conditions* 

pa quorj^ when it will make a condition 
pieced ent Page 766 

O)ndirion to make an apprentice free 
at the end of feven years, if it fliall 
be deflred ; it is a good plea, that he 
was not riquefted after the expira- 
tion of the feverl' years 1095 

Performance ought tp be pleaded in 
the words of the condition, other- 
wife of matter of cxcufe 1 1 40, 

Where the condition of a bond may be 
good in part, arid void in part 1459 

See Affumpfft, Averment, Cer- 
tainty, Departure, Eject- 
ment, Trades. 

Confideration. See Affumpfit. 
Erauds, Gaming. 

Confpiracy. 

Is indiOable, thonj^h novliing In- done 
in purfuance of ic 1 1 69 

Conftable 

« 

Of a hundred is an officer at common 
i^w before the flat ate of IVitiion 1192, 

A conftable canqot execute a warrant 
■ generally directed out of his pi ecin^t, 
unlcfs in 1299 

Wlial perfon may be tnken up as fuf- 
picious- by a conftable 1 299, 1 30 1 
The authority of thti con (tables in 
Wefmtnfer is not enlarged by the 
ftatute 27 1301 

A conftable cannot atreft^ after the af- 
fray is over ibid. 

See Jiiftices. 

Contempjt. 

h is a contempt to challenge the array 
for want of hundredors, where the 
jury is ftruck upon a rule by confent 

^ 1364 

Sec Inferior courts. Notice. 


Continuances 
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Continuances 

Are not entrcd in the king’s bench, till 
the plea cotnics in Paj^e 872 

In the king’s bench in Ireland apud the 
•king’s courts uhUunque^ is but a 
mifeontinuance, and helped by ap- 
peal ance * 894 

A plea ris to part, mnd a deraurrer to 
it, mak<.s a difcontinuancc ij3i 

Contrail. See Expqfition, 
Frauds. 

Convidions. 

If a plea may be ])ut in againft a con- 
vidion removed bto the king's 
bench 900, 1036 

A convidion of cutting trees upon 
43 Elh. c* 7. muft mention ihenum* 
her of the trees 90 c 

No objedjon to a convidion of cutting 
trees, that the defendant is a gentle- 
man 902, 

Apud Brampton pradlth /ball be intend- 
ed in comitaluptaedUUxvi a conyidion 

ibid. 

If a man haa a pretence of title, he can- 
not be convided on 43 Eliz, 
againft cutting trees 5 and a convic- 
tion in fucli cafe may be fallmcd in 
an adlun 9C0 

A warrant of diftrefs is executed before 
a certiorari delivered, the king's 
bench cannot make a rule for the 
conftable.to return his warrant, but 
the jufticcs may; and the king's 
bengii will grant no mandafnus 990 
Tjie place of the offence committed 
muft appear in the convidion 1 2CO, 

^ ■ . 13^7 

Convidion of fweanng (juaftied, be- 
caufe in and becaufe the 

oaths were not fet out 1368 

A convidion for refufing to affift an ex- 
cifeman in weighing candles, who 
entred the houfe lawfully, held good, 
though it did not fticw, whether it 
was by day or by night 1375 

Convidion for fwearing ,* may fet forth, 
that the defendant fwore fiich an 
oa^h fo many times 137$ 


Convidion quafhed, becaufe that itf 
wa?, praejlitit factameniwTts in ft cad 
cJl praejlcit pa •re 1376 

Exception to a convidion for fwcar- 
ing that the age and degree of the 
defendant only appeared in the in- 
formation tincknotin the adjudica- 
tion, ovcMuicd 

There is no need to fet o.!t the piiiifh 
^in which the offence was, though 
part of the penalry is given to the 
poor of the parilh 

Convidion of a forcible entry qualhcd,^ 
becaufe no ftne was fet * 5 H 

A convidion of deer-ftealing quafheci, 
becaufe the informer was the wit- 
nefa 1545 

Convidion on the game ad qua/hed,^ 
bccaufc the fnmmons and appear- 
ance are before the information 

1546 

See Badardy, Certainty, Deer- 
ftealing, Execution, Game. 

Conufance of pleas. 

If exempt jurifdiinioit can be grantetf, ' 
but to a corporation 837 

How far a grant of exclufive conufance 
will exclude the jurifdidion of the 
fuperior courts 1 3 3 9 

Conufance muft be demanded the firfl: 
day, before imparlance • 1339 

See Attorney, Inferior courts. 
Copyhold. 

There can be no occupan| of a copy- 
hold eftate pur auter viti- 996, 998, 

* 1000 

On a cuftom to grant to tlrree for their 
lives fucceffivcly as the)^ are named, 
a grant to one, to hold for the lives 
of other two ami himfeHf, held good 

995 

Copyholdqf' for fife commits a for- 
feiiure ; the lord fliall cuter, and not 
he in remainder * idoo 

The lord fhall not have :a hcriot upon 
the death of an affigncic of a bank- 
rupt, but upoft the death of the 
bankrupt 1002 

Stirrcndeir 
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Surrender of a crpyhold mu ft have the 
fame oonftrudion as a conveyapee at 
common law 1 1 45 

A dedaratiou by copyholder, for in- 
clofjng a common, held good after 
verdid, though the words a^l volun- 
iatem^domini were oR'ittl'd 

Sec Eftates. 


Mifdemeanor in the office .of chamber- 
lain is no caufe to remove a capital 
burgefs j^age 1 566 

A refufal to obey by-laws, returned ge- 
nerally, is not afufficient caufe of re- 
moval ibid. 

See Conufance of pleas, Cgftom, 
Name> Parliament, Return. 


Corporation. • 

A corporation aggregate cannot grant 
to the head of the corporation 775 
Grant to a corporation for tlK* benefit 
of the particular members 942, 1 134 
The head of a corporation (and alfo 
members of the quorum') muft be 
piefent at aftemblies, but their con ► 
iept is not, necefl'ai y to corporate adls 

1236 

A recorder’s non-attendance at the 
feffions of the peace is cuufe of for- 
feiture 1237 

The recorder’s duty in advifing the 
corporation *238 

Where a corporation ftiall reta*in their 
old nanie, notwitliftanding a charter 
that gives them a new name 1239 
Where a capital burgefs quite leaves 
the borough, and refidcs in another 
place, he may be 1 emoted \^ithout 
notice 1275 

An ele<fkd member of a corporation, 
who fucs to be admitted, muft* 
prove that he received the facrament 
within a year before his eledion 

^354 

The hiajor part of a common council 
cannot eled a member at a meeting 
of .the corporation fummoned for 
another piirpofe 1355 

An eledion of a member by the other 
members of a corporation not cor- 
porately a(rem^]e4 muft be aflenred 
to by every one ^359 

An adiori maintaiiTed by a foreign 
corporation ' 1535 

If a pretended corporation fuc, and 
they are no corporation, the defen- 
dant may have the benefit of it upon 
the general iflue ibid. 

A corporation cannot remove a free- 
man, tinlefs by virtue of a charter or 
prefeription 1 566 


Cofts, 

A defendant in replevin (hall not have 
cofts on the plaintiff’s confeffing a 
plea of prtfcl en auter lieu 78S 

In cafe for words (not adionable) by 
which the plaintiff loft cuftomers, 
full cofts (hall be given, though the 
damages are under 40X. 831 

Where words are adionable, and fpecial 
damage is Jjiid in aggravation ; if 
the damage found be under 40J. the 
plaintiffffiall not have full cofts 1588 
Where an adion is brought for words, 
and alfo for carrying before a juftice 
of peace, full cofts ffiall be given, 
though the damages are under 40J. 

1589 

If an executor, who fues for money of 
the teftator’s as received to the plain- 
tiff's ufe, fliall be liable to cofts 865 
A judgment of the king's bench in Ire- 
land is reverfcd as to the cofts, and 
affirmed as to the affirmance j whe- 
ther the cofts in Ireland can be confi- 
dered by the king’s bench here 893 
Confent of a defendant in error, that 
the judgment (hall be affirmed with- 
out cofts, where an error is amended 

897 

No cofts to be given on a judgment on 
demurrer upbn a plea in abatement 

993 

Sec Damages, Error, Execu-* 
tors, Forcible entry, Judg- 
ment, Nonliiit, Scire facias, 
Sktatutesji Trcfpafs, Trial. 
Covenant 

By A. to make affurance to B. at the 
cofts of B. A. muft give notice what 
affurance he will make, before is 
to tender the cofts 750 

In covenant if the defendant pleads an 
ill l?ar, and th^ plaintiff and 
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afllgns an ill breach, the defendant 
fhalj have judgment Page loBi 
An adtion'of covenant will lie on the 
word tSgnavh in the affignment of 
a bona 1242 

Covenant maintained on the word de^ 
mi/itf or ajignavit 1 419 

Covenant that*lharea in a company fhall 
be fold to maketgood Iqffcs, ^c, 
aflignment by way of fecurity, and 
the condition not broken, is not a 
falc within tl\is covenant 1 242 

See . Damages, Debt, Intend- 
ment, Leafes, Time, 

Cuftom 

In London, for the common ferjeant to 
exhibit an information for an a/Tault 
or defamatory words of an aider- 
man 777 

To disfranchife for defamatory wwds, 
ill • did, 

'A cuftom ought not to be laid in the 
negative ^ ^ ft()9 

An adion cannot be maintained upon a 
cuftom, without (hewing what the 
cuftom is ^ 113s 

The cuftom of declaring in London on a 
convejfu Jhlvere, i^c, need not be fet 
forth at large 1432 

Cuftom to pay ^od, to the vicar at the 
ufual time of churching woman, 
void for the uncertainty of the timej 
and for the unteafonablcncfs ; and a 
copfultatipn denied after verdiift. 

ijsa 

Sec Borough Englifli, Cer- 
tainty, Common, Copyhold:^ 
Departure, Gavelkind, Pro-, 
hibition, Trades. 


Damages and inquiry. 

I Ntercft (hall be allowed in the taxa- 
tion, as damages on ajudgmentby 
' default in debt on a finglc bill, but 
nof in debt for rent 773 

intereft denied to be .taxed againft an 
executor as damages ^ 774 

A writ of inouiry in the prefent tenfc, 
^s' declaration, held good 802 


Pamagrs in covenant for not repair*' 
ing muft be the fum neceflary to put 
the tenements in repair, though they 
are damaged fince the action brought 
Page 803, 1126 
Damages for not repairing ought to be 
applied trfth* putting the tenements 
in repair 112$ 

A judgment reverfed, becaufe the da. 
mages, as laid in the decia ration, ^ , 
^c, extended to a time fubfequent 
to the adtion brought 1 38a 

Id cafe for a fiilfe return of non ejd 
inrentus to a capias ad JaUs faciendum 

the whole debt given in damages 
' 

See Cofts, Error, Forgery, Re- 
turn, Sare Facias, Tender, ’ 

Date. 

A deed is declared upon as bearing dat<;> 

13 Will, 3. and upon oj>rr it appear* ' 
to. be dated 170X ; this variance was 
pleaded in abatement and over-ruled 

rn. . .791*. 795 

The wotus are anno dommi omitted,’ 
and fupplied by intendment 79 \ , 795 
^ data is the fame as cum dain^ but not 
a die dutus' 1 24a 

See Award, 

D.iys in Bank, Sec Certiorari, 
Return. 

Debt, 

The plaintiff has ele^ion, to fue for the 
penalty of a penal bill, or for the 
money covenanted to be paid 814 
On a covenant to pay money for goods 
fold, the plaintiff may have debt or 
covenant at his elciftion Hid^ 

On debt on a bjll for goods fold, the « 
plaintiff may enter a rmittit for what 
he has demai^ded more than is due 
* . ' S16 

Debt will lie againft the jsirty contract 
ing, for nuiiing an infant 842 
Debt or indebitatus ajfumpjtt will not lie 
for gooda laid to be fold to a third, 
perfon ihid.^ 
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Debt or imhhifntus will not lie 

for luoiuy v.or. at ]>l.ty, or upon the 
acceptance a biii oi exchange 

Va^i- 1035 

See Affumpfir, Damages, Fees, 
Renti' ' 

Declaration 

he delivered to the defendant’s 
attorney, if he can i)0. found, < 3 c, 
and if it he left ir» ollice, it is only 
ilclivcrc* . from the viine tiiat notice is 
;.MVcn to the deftnthint or his attpr- 
ncy 1407 

S,cc Aflion, Amentiment, Bail, 

• Bills oi' Kxchangc, Certainty, 
B.' jtcinKMt, Expofitir^fi, Gam- 
ing, Intendment, Pleading. 

PeeOs. 

A writing required by a Aatutc, lUje, to 
be figned and foaled, fliallnot be in- 
tended a deed, nor need be pleaded 
with prof Vi in curia 763, 967 
The oniuTion oi fippllafum in the profirt 
of a deed cured by pleading over, or 
by verdid .1126 

Scripium docs not import a deed 1206 
In covenant upon a writing made at 
Wejlmuifier^ &c. the defendants pray . 
r^ycr, and plead over, and the writ- 
ing upon tlie oyer concludes, in wiN 
nefs whereof we have fet our hands 
and feuls ; judgment for the plaintiiF 
reverfed, becaufc the writing does 
not appear to be a deed *5 36 

Sec Date, Evidence, Pleading. 
Deer ftealing. 

^ow tke execDtor ou^ht tf> proceed, 
where the informer dies before exe- 
cution 768 

CpnviCliot*. qnalhed, for not llicwing 
that the place was inclofcd 791 
The ftatute 3 4 WilL £ 5 * A/lar, c. 10. 

extends to aiders and abettors 842 
On a warrant upon a conviiSlian the 
conftable may fell ihi diflrtTs 990 
On a convi< 5 hofi, if goods cannot be 
found to huisfy lac %hoic p.n.ilcy,. 


they cannot be feifed for part, .and 
corporal puniflimcnt infll&ed for the 
refidue, upon* one convidion Page 

1196 

See Execution. 

Default 

By the defendant at ti^t prhts cannot 
be waved by the plaintiff in a perfo- 
nal adlion 924 

No judguLcnt againft the defendant by 
default, after iffue joined 925 

See Rcpleader. 

Demand. See Detainer, Rent. 
Demurrer 

With caret forma for caufe, is general, 

802 

Li^vc to difeontinue denied by the 
court, after a rule for judgment y uu-r 
on a demurrer 

Demurrer in bar to a plea in abate- 
ment, and joinder in demurrer, 
makes a difeominuance X02 1 

A demurrer as in abatement to a re- 
plication to a pita in bar, held not 
io be a cl ifeonti nuance, though the 
plaintiff might have taj^en judgment 
by nil dicit J023 

A demurrer confelTes only what is well 
pleaded 1 066 

A demurrer after iffue joined a difeon- 
.tinpance 1483 

A defendant demurs to a fc're facias as 
a declaration, and the plamtiff in 
joining in demurrer infifts that hk 
writ is good ; and judgment for the 
plaintiff affirmed 1 504 

See Continuance, Eftoppel, 
Form, and Subftance. 

Departure. 

A declaration grounded upon a fa 61 at 
common law cannot be maimained 
by replication of a cufton or llatutc; 

861^ S63 

In ^refpafs, where the day is made ma- 
terial by^ the plea, the plaiiuld 's 
laying another day in hij new 
Uicut is no dt;parti«''C 10 1 1; 

a 
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No capias agalnfl the principul, pleaded 
by the bull ; a rejoinder, that a wiic 
of erVor^Wefs brought by the princi- 
pal before the capias fned out, is a 
departure Page 125'S 

Plea of conditions performed, rejoin- 
der of matter that goes in exculc lor 
• iioti>erformirfg, is a deptirturc 1449 

Dcpofit. See Bailment. 
Deprivation. ’ Sec F.ccicfialUoal 
I’erlbns. 

* 

Deputy. 

A gaoler lhall anfwcr for his (fopnty ci- 
villy, but nor criminally, unlefs he 
confents to his afls 15K0 

See Inferior courts; 

Defcent. See Devife. 

Detainer and Detinue. 

A carrier may detain for his hire 752 

A carrier may detain for his ipArriage 
♦againft the right owner 867 

That the avowant made no deniancf, 
is no plea to an avowry of an inn- 
keeper fot detaining a horfe Hld^ 

An innkeeper may detain a Jw^rfe 
brought bjj his gueft againft the right 
owner - 

An inn-keeper who juftlfies the detain- 
ing a horfe for his keeping, need not 
fhew that he received him of a gueft 

868 

Devaftav'ic. See Executors, 
Pleading. 

Devife. 

Lands are devifed to one of the coheir^, 
he takes the whole by the devife, and 
no part may defcent 829 

Tenant for Hfe, nemalnder to her 
younger fo*n in tail, remainder to 
herfelf in foe, gives to her younger 
fon all her right and intereft in what 
fhe holds by leafe, and alfo the pre- 
mifes intailed j this \vll j>afs a fee 

Dh’ife to A. and B. of intent that 
they permit Cf 10 receive the pfOf 


fits during hts life, and after his de«' 
ceajc lli/il Hand Icifcd to dii' ufe of 
the heirs of the body of C. with 
^ power to and ll. make a jenn- 
tiirc lotiie wife c l gives im tribute- 
tail executed to C» Bugc 75 
An a^^l.on iie% l^r a-Jegiicy dev^d out 
of land 937 

A morrgage is but a revocation pco tafito 

968 

A devife S* and his ]>i others iVic- 
cclli^cly for tiud’- lives (without ex- 
preflirig the ordc: of lucceiKoii) with 
condition that the tcneinctD be not 
entered upon till aniondi after mar^^ 
riage 3 1 ^ 

Devife of.ill the red (jf his eflate, fub- 
jA-dto debts, gives the inherk/fbee 

Devife of all the red of his eftatc, in a 
will that nieniioned ftc fimple lands 
befoic, will ]>ufs an inheriiance 
Devife to A. and after tire deceafe of Am 
to the heirs male of his body and his 
heirs for ever, gives an ell.ite-tail to 
A> * 144a 

Devifeno A. and his heirs lawfully.fie . 
gotten, that is to lay, to iiirljiff ,, i,-. 
cond, ^c, fons fucctUlvely, i;'/ g. \ c'-i 
A, but an efiate for life 4 0 <. 

Difcontinuancc of 

Tenant in tail conveys by bargain and 
fale, covenant to (land ftifcd, t>V. 
the eftate continues, t:Il the aiflual 
entry of the iflue in rail 779 

An eftatc made by tenant in tall to com- 
mence after his death is void 781 
An ufe arifing out of the eftatoof a re- 
leafee to commence from the death 
of tenant in tail, Is not void 7S2 
A. is tenant for life, rcm;iinder to 
for life, remain^ler to the heirs of ilni 
body of A, a feoffment by A. is no 
difconiinuance ^ 855 

Difcontinuancc of Procefs. See 
Continuance, Demurrer, 
Pleading, Replevin, Tref- 
pafs. 

Disfranchiferaent. Sec Cor- 
poratbn, Cuftom. 

DiHrefs 



Table of the Principal Matters 


Diftrefs. 

If the landlord docs not remove the dif« 
treft in rcafonable time, he is a itef- 
palTcr ab initio Pa^e 1424. 

See Detainer, Fairs, 

Donative. See Ecclcfiaftical 
Perlbns 

Dower 

Cannot be decreed in chancery, hut 
ought to be pleaded as affigned by 
the heir 785 

A recovery in dower will eftop the te- 
nant and all claiming under him from 
giving a prior term in a llranger in 
' evidence 1293 

Dower does not lie Je tenemento 1384. 
If any put the heir can plead touts temps 
prtfl tbtd^ 

Sec Ejedment, Return. 


Ecclcfiaftical Perfons, and Ju- 
rifdiftion. 

A Chaplain extraordinary to the 
king has no privilege to hold 
two benefices without a difpenfation 

.791 

The court will take notice of the limits 
of archdeaconries and other ecclefial- 
lical juriidi^lions 856 

Where the inhibition of the bifhop is 
returned in excufe of not obeying a 
mandamus i the return muft (hew that 
the place where, £^1-. is within the 
diocefe 1379 

Parfons of donatives are fubje£^ to the 
ccclefiaftical jurifdidlion in fuits pro 
reformaiione for reading the fervice 
wrong, but the ordinary cannot 
deprive them ^ 1205 

Sec Prohibition., 

- Ejeftmcnt. 

The confeffion ofleafe entry and oujler ^ 
confefTes an entry for condition bro- 
ken 750 

pjeftment will lie de mmutis dawiss^%^ 


The plaintiff who has recovered judg- 
ment may enter pending a writ of 
error, but noi by, force 808 

A defendant in ejedment eftopped by 
a recovery in doWer from giving in 
evidence a term in a flranger 1293 
The ilfne cannot be made up diffcicnt 
from the declaration delivered the 
tenant in poffeiEon^ except in the de- 
fendant’s name 141 1 

Ancient defntfne may be pleaded without 
affidavit 1418 

See Certainty, Dower, Exe- 
cution, Time. 

Eleftion; See, Parliament. 

Elegit. Sec Execution, Fees. 

Ely. 

The ifle of Ely has no pretence of be- 
ing a county palatine ' 837 

See Certiorari. 

Entry, See Ejeftment. 
Error. 

Erjror does not He in the exchequer 
chamber on a judgment de fcnndalis 
magnatum 954 

Deprocejf, adjudicationis executionis judi- 
cii^ will not remove a judgment a* 
gainft bail upon a recognizance 823 
A judgment given after the feturn of 
'"the writ of error is not removed, and 
ml tiel record may be pleaded to a 
feire facias quare executio non upon it 

1179 

Where a record (hall be removed, not- 
withftanding a variance in the ftile 
of the court to which the writ of er- 
ror is direded i^too, 1202 

One of the defendants brings a writ of 
eiror without the other ; though the 
writ (hall be quafhed, the ftcord is 
removed ^4^3 

New bail muft be in upon every new 
writ of error ' 840 

Not putting ir bail does not hinder the 
proceeding upon the writ of error 

ibid, 
A writ 
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A writ of error does not abate by the 
d^ath of the defendant after nullo 
erratum «|>lea?led . Page 1 2 95 

A feire facias on a judgment pending a 
writ of error is ii regular, and to be 
fet afide on motion ibid. 

What cofts fliall be given on qtiafhing a 
writ i)f error* 1403 

A (ham plea to a feire facias qvare cxc^ 
cutio non^ to compel the plaintiff to 
affign errors, fliall be fet aCde 1414 
Error cannot be afCgned both in fa^l 
and in law » ^<83 

It is pot affignable, that the original 
was returned by one wh0 was not 
fhcrifF §84 

It is not afUgnable, that the perfon by 
whom judgment was given was not 
judge 885 

Grant 1? .: oyer is not affignable for 
erre ^ Ijut denying it is 970 

Givii’;!^ I :i!-^nent of rtfpondes oujler^ 
wL .f -t ought to be final, is no er* 
ro- .l iigiMcie by the defendant 1018 
It is I'Ot aiT»gnabJc, that a juror who 
gave his verdid, was not returned 
upon ihe venire^ where the venire is 
not returned to a ceriiorafi^ becaufe 
againlt the record ^4^4 

It is not affignable, tlut the defender 
died before liie day of nift prlus^ 
where he is recorded to have ap- 
peared 

A feme foie after a writ purchafed 
againff her marries before appear- 
ance, this will be no error in the 
judgment 152^ 

A warrant of attorney returned of a 
term fubfequent to the placita is no 
error 1534 

If the court may award a certiorari ad 
informandum confeiendum after a r«- 
leafe of errors ill pleaded 1005 
Want of original affigned for error is 
confeffed by a plea of releafe of er- 
rors , X048 

Plea that a releafs of errors was given 
of the errors in another judgrngit 

>048 

On want of original affigned, the de- 
fendant takes out a rule* for the plain- 
tiff to return his certiorari . "56 

The entering a mifemordia againft an 
.infant is aided by 16 Car. 2. 
c , 8* 1284 


Want of a writ of inquiry is aided by 
a judgment by default pMgc 1397 
The court will not reverfe a judgment 
as not being by original bill, without 
having it le turned to a certiorari, 
that there Is no bill ^44^ 

Where it is ret^ned upon a cajjJorari, 
that there is no writ of inquiry, the 
defendant in error may liave anotha* 
certiorari, and get a writ of inquiry 
* returned ^47^ 

If a certiorari to verify errors bear tejk 
before the errors affigned, the judg- 
ment ffiall be affirmed ^554 

An iniirc judgment for feverjd dama- 
' ges, and part of them crffencous, 
ffiali be reverfed for the whole 825 
A record returned to a certiorari con-, 
trary to the record returned before 
cannot be received 1122 

A judgment reverfed for the abfurdity 
and prolixity of the pleadings 1252 
An attorney and his wife fue by writ of 
privilege, and have judgment by de- 
fault; the judgment was affirmed, 

‘ becai]fe the writ of privilege was not 
returticd before the court of B* /?• 
on a certiorari 1398 

An award of execution upon it feire 
facias affirmed, and the judgment 
for damages occifione dilutionis execu^ 
tionis, reverfed 1 5 34 

The omiffion of ex ajfcnfu fuo in the 
• award of damages in a judgment in 
debt on demurrer is error, but amend- 
able in the court where rhe judgment 
was given 1570 

See Age, Amendment, Ap- 
pearance, Attorney, Aver-, 
ment, Bail, Cofts, Damages, 
Ejeftment, Firxes, Indiit- 
ments, Infants, InferiorCourts, 
Nul tiel record, PJeading, 
Recognizance, Surplufage, 
Variance, Writs, 

ifeape. ♦ • * 

Cafe for an efSpe upon an excofnmuni^ 
cat, capiendo ^88 

A prifoner may be taken upon an ef- 
cape warrant before the fitting of 
the courtj tliougb his name is in the 
day rule that day 927 
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An cfcapc warrant may be executed up- 
on H Suiida yf 1028 

See B’xecutor, Return. 

Eftiites. 

A rent ir ;; ""anted to A> for the life of 
dies, the^rept c cafes, and 
there cun be no occupant 1000 
Uj>on what terms an eftate at will may 
toe determined in the middle of a 
quartet* ‘ ioc8 

A copyholder furrenders to the ufe of 
himfclf for life, remainder to the ufe 
of A, and B. his wife for the term 
of their lives, and of the heiVs and 
of A, and B, and for default 
of fuch iffue, Ss^c. A, and take a 
remainder in fee 1 1 44 

‘pIfFerence between the ablative cafe 
and the genitive as to the limitation 
of entails ^ 1153 

See Devife, Difcontlnuance^Ef- 
toppeL 

Eftoppel. 

In a fare facias upon a mifrccited judg- 
ment the defendant pleads *'««/ tiel 
Yicordy and it Is found that there is 
fuch a record ; he is ellopped from 
(liewing the variance afterwards 1056 
An eftoppel that creates an intereft in 
or works upon the eftate of the land, 
eftops ii jury 1051 

The heir 'in tail fuffers judgment in a 
feke facias by default, he is eftop-‘ 
ped to claiid the benefit of the entail 

fbhl 

til what cafe eftoppels muft be pleaded 
' 1051, 1054 

In debt for rent, where the plaintiff de- 
clared upon a demife by indenture, 
the defendant cannot plead nil ba^ 
huii in tenennenth ; and it is ill up- 
on deni^frep, without replying th(S ; 
eftoppel^ 'bcc^ufe»that appears upon 
record , 1^51, 1 1 54 

A defendant, who fiak pleaded a mif 
nomer in abatement, is eftopped by 
*hlspleato deny thatanamc in ano- 
ther aiftion or indicftmcni 1 308’ 

%y a recognifance to a corporation the 
defendant is eftopped to lay they ard 
no corporation 1535 

An affignee of the reverfion fliall Hare 
the benefit of thu eftoppel againft a 
fcifee by idxlenturc 


A leflee by indenture cannot plead nil 
hahukf fpecially, without ad- 
mitting an inttreft ’ 0*Pc^e 1551 

See l^ower, fi'jeftment, Evi- 
dence, Fines, Return, Ver- 
dift. 

Evidence 

♦ 

Of the truth of fcaridalous words gi- 
ven by mitigation of damages 83 1 
A rule to produce the cafh book of the 
India fcompany, and the transfer book 
of bank ftock, at a trial 85 1 

^^here a bond need not be given in evi^- 
dence, fpecification need not be 
proved ^ 852 

The hand of aTervarit that is dead to 
■ a delivery book is good evidence of 
the delivery of goods 87^ 

The feal of a competent court of juf- 
tice, as of the ecclefiaftical court to 
a probate of a will, or of a court of 
admiralty, C5V. is conclufive evi- 
dence as to the property 893, 936 
Rule to produce corporation books dc- 
* nied to a profecuior upon the teft atft 

927 

Depofitions of a withefs repd, who w’aS 
.becoiiie blind, and had referred to 
his rental, and the witnefs alfo exa-» 
mined to what he remembered 1166 
A deed of intail proved by an inquifition 
pofi mortem finding it in haec verba 

1292 

Indorfements on a bond by the obligee, 
of payment of intereft, allowed to 
be given in evidence by his admini- 
ftraior, to take off the prefumption 
from the length of time 1371 

An admittance of a freenian written two 
months after the time, and not figned, 
not admitted in evidence 1446 

See A'dminiftrator, LimitatioR, 
Slander, Trefpafs, Wills, 
W'^itnefs. 

Excife. See Conviftions* 

ExeQtnmunication. , 

Biihops fubjeA to excoramuntcation, 
and to the writ of exegmmunkato ca- 
findi 817 
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After pardon of the contempt the de- 
fendant is not fubjedt to iniprifon- 
menti t^ugh the promoter has an 
intereft in the cofts Page 8 i 8 

Significavit for non-payment of cofts in 
quadam caufa fyfjicu five correQionis^ 
ill, and quaihed 817 

See Efcape,* Habeas Corpus. 
Execution. 

Levari facias lies for the penalty on a 
convidlion on deer ftealing 768 

An habere facias pojfefftonem cannot be 
fued out a year after judgment in 
cjedlftient, without a fetre facias 807 
Where one of the plaintiffs or defend- 
ants dies after judgment^ execution 
may be fued upon fdggeftion of the 
death 808 

A fieri facias bearing tefie before the de- 
fendant’s death may be executed up- 
on the goods in th-e hands of the ex- 
ecutors 850 

A fieri facias out of the common pleas 
is executed ^i^fore error brought, the 
common pleas fliall award the ven- 
ditioni exponas 990 

By feizing goods on a fieri facias the 
debt is difeharged, and payment to 
the (heriff fS good 1072 

Seizing goods on a fieri facias ^\\\ not 
difeharge a^ co-oljligor, unlefs the 
goods are fold, and the plaintiff fa- 
tisfied ibid. 

The Ihcriff may fell goods feized on a 
fieri facias^ after he is out of his of- 
fice, without a venditioni exponas * 

1073 

* A fieri facias may be executed after 
the death of the plaintiff 1073 
An elegitfu^^ out by an executor can- 
not be executed on behalf of an ad- 
mbifirator de bonis non ibid. 

The fheriff is bound to anfwer the le- 
turned value of the 'goods, though 
they are afterwards refeued 1075 
After an ^/^//eiliecuted upon goods and 
a return that the defendant has no 
lands, the plaintiff may have the body 
in execution for the remainder of his 
debt , 1451 

See A*flets, Bail, Deer-ftealing, 
Jpint-tenarits, Notice, Scire 
Facias. 

VoL. II. 


Executors. 

Where one appears, and the reft make 
default, upon the return of tljc ca- 
piasf Iffc. the plaintiff (hall have hi» 
judgment againft all, but for the 
cofts only againft him that ap^ars ; 
and all mult jdln in error Page 870 
And executor may have an adlion againft; 
an adminiftrator, againft whom his 
^teftator recovered judgment, for a 
devaftavit in the time of the teftator 

97 $ 

An executor may have an a^ion for an 
cfcape out of execution in the time 
of the teftator, but he is not charge- 
able for an efcape ibid» 

Where an executor brings an adrion 
that will lie in his own right, though * 
he names himfelf executor, he need 
not make profert pf the letters tefta- 
mentary 1215 

If a grant of all goods will pafs goods 
which the grantor hath as executor 

1306 

A joint executor charged with payment 
of a l«^acy out of bis moiety of the 
furplus, though he had left the mo- 
ney in the hands of the other execu- 
tor, from whom the legatee had 
received intereft, as well as a divi- 
dend out of his eftate after he became 
bankrupt. 1320 

In a feire fieri inquiry on a judgment 
recovered by an executor, there is 
no need to aver, that his teftator 
was dead ; nor need it be returned, 
that the jury were fworn de et fuper 
praemyjis X393; 

An executor lues a bond given jto his 
teftator, and affigns a breach in his 
own time ; he lhall not be liable to 
cofts ^ * 1413 

See Adminiftrator, Cofts, Da- 
magesy* Deer-ftealing, Exe- 
cution, Jeofailfcs, Intendment, 
Joining in aftion. Limitation:^ 
London, pleading, Quarc 
impedit, Relcafes. 

Expofition of Wprds and Sen- 
tence. 

The words m^occajione will fuppfy the 
want of COT am ipfo rege in the de* 
3 K * fc rlpiioa 
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fcriptlon of the prifon of the king’s 
bench in k fctre facias again (1 Bail. 

Page 805 

An agreement to pay fo much for every 
hundred Hacks of v ood not make 
an^L^thing due for ^fty. Hacks, with- 
out the words fecundum raUm 815 
A vh, rcjeiHed in a reddendum^ becauli 
repugnant ' 819 

Where* a viz, ihall be explanatory, and 
may contain an averment 127 1 
Praedin, in an information, relating tp 
the county, where fcveral counties are 
mentioned before, uncertain 886 
Pr^edi^, (hall refer to the perfon named 
* before, that is meant in common un- 
derftahding, though there is another 
of the fame ’name 109J 

Prhtdi&. in an order or indiftment 
does not refer to the county menti- 
oned in |‘hc margin, as it docs in a 
declaration 1304 

Trcfpafs for breaking the plaintfff^s 
clofe, and taking goods there found, 
and aJlb takihg and carrying away 
fo much ground' wheat of the plain- 
tiff’s ; after inure damages judg- 
ment arrefted, becaufe it did not 
fufficiently appear, that the firft 
goods were the plaintiff's 4 890 

Proclamation made the fourth of pe* 
cembtr^ that an election would bp 
made on thO ninth of December theji 
hext following; the word [nextj 
refers to tbe day, and not tO the 
month ' 905 

Gilda mcrcatorioj a corporation 1 1 34 
JExpr^ib corum qUae tacite irifunt will 
hAve no operation upon the claufc 
wherein it is cxprefTcd, but maycon- 
troul afuhlequ^nt chnde *^54 
In a fhxlaraiion againft a prifoncr* in 
cuftody of a fhierifF by virtOe of a 
itUhafy de plaeiio quod r^ddat W, ^ c, 
ihefc lad wbrda 'fcall he referred to 
the lathaty fo as to fhcw it to beat 
* the fuit of th6 plaintiff according to 
the kd: of parliament ’ ' ‘ 136^ 

Artic les of a hotfe-racc to lidc fne Jla^ 
gedo et hacuh vet aliis ^drmh, tbe 
whole fentence is disjundlivb 1367 
xht hrnt is aliitdm 1522 
' Ailumpfit, Award, Cer- 
talufj, Conditions, Deeds, 


Indiftments, Latin, Plctid- 
. ing, Statutes, * Svrpjufage, 
Time. 

Expnguifhment See Preferip^ 
tion. 

Fairs and Markets^ 

G oods are brought into a market, 
the owner of the ground cannot 
di ft rain them damage feafant^ be- 
caufe ftallage, is not tendered 
Page 1590 

Falfe Tokens, See Indilftments. 

’ ^ Fees. 

Debt lies for the flieriff’s fee for exe- 
cuting an elegit 

F ejony. 

^ mifprifjon or a trefpafs is nierged in 
felony 981 

Sec Acceflbry* 

Fences. ‘ 

A man may be chargeerfEo repair fences, 
without fhewing a prefeription or te- 
nure 804 

Feoffment. See Difeontinuance*. 

* Fines. ‘ 

A fine levied to a ftranger may extin- 
guifti a' right, but car.not increafe an 
tftate 782 

If a' line is acknowledged before com- 
ihfffioners in the country in the va- 
cation, and the tonufor dies before 
the term ; though no writ of cove- 
nant Was fued out, or king's filvcr 
entered^ the court will permit the 
cpnufee to enter the fine as of the 
tefm preceding 850 

Revcrled For the death of the conufor 
before the return of the writ of co- 
venaiit V ' ^7^ 

Forcibly Entry. 

]^eftitatioQ Ihall not 'be granted aftep 
three years ’ ion 

On a plea of three years poflelEon to 
*an inquifition of forciUe entry ' re- 
moved by ccr/iorflri, the defendant, 
if it be found againff him,' fliall pay 
cofts 1036 

See Ejedmcnt, Indidbments. ’ 

Forgery* 
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I 

• .Forgery. Game. 

• , 

Indl^mclht Ar forgitjg an aflignment of A Conviaiori upon the game a^s 

a term, muft ilicw that the aflign- muft aver the want of the quali- 

ment was (igned, or that it was a hcations particularly Page 141 5 
deed of aflignment , Page ^21 

Indi^ment for forging an a/Egnment Gajfning. ^ 


of a leafe, raifft aver that there was 
a leafe» and not wych Uejiatum extjiiu 
fcfr. ihid. 

Forgery of an order, or acquittance, 
an offence punifliablc at common law 

1464 

In forgery of a difeharge, it is not ne- 
ceflary to fhdw how the defendant 
was bound ^,1468 

There is no neceffity to lay a publica- 
tion in an information for forgery 

1469 

How the double cofts and damages 
can be affefTed, where a man is con- 
vift of forgery purfuant to 5 Eli%. 

14, upon an indidmenr 1523 

See Certainty, 

Form and Subilancc. 

The omxtmgj^rofsrt in curia of a deed, 
(lubftance 70a 

Pleading that he was feifed by force' of 
the ftatute iff ufes, where the con- 
veyance is at common law, is form . 

80^ 

The omilEon of contra pacem in tref' 
pafs is fubftance, but aided by ver- 
diifl ^ 98J 

Matters of form may be taken advan- 
tage of on a general demurrer to 
pleadings in abatement 1015 

See General Iffue. jeofailes. 
Frauds and Statute of Frauds. 

In confideranon that the plaintiff would 
let his horfe to J, S, is within 
the ftatute ; otherwife if it had been, 
in confidcration that he would Jet 
y. S. ride the horfe 1085 

A pronjife to pay, in cpnCderation 
that the plaintiff will forbeai to fue 
a debtor ; within tlie ilatute 1087 

See Affumpfit, Debt. 


In an aflion for money won at play 
the fir ft count was laid properly up- 
gn mutual promifes, and the fecond 
count was cumque etiam ad ludum 
praedi&um lucri fecit^ fcTc. without a 
confidcration ; after verdidf for the 
plaintiff, judgment ftaid 1024 
See Debt. 

Gavelkind. 

All the lands in Ergland were of that 
nature before the conqueft, and de- 
feended to all the iffue 1024 

Lands in Kent fhall be prefumed gaveL 
kind, unlefs they are proved to be* 
difgavelled 1292 

.General Iffue. 

If pleading matter that amounts to the 
general iffue in trover^ be matter of 
fornivpr fubftance 

See Adminiftrator, Common, 
Corporatioiv Pleading. 

, Good Behaviour, * 

Binding to the good behaviour the pro- 
per punifliment for fcandalous worda 
of magiftrates 77 B 

Commitment for want of fureties for 
the good behaviour for words fpo- 
ken of a magiftrate muft be made' 
prefently ^ 1030 

Grant. See Corporation, Exc- 

CUtOfS. 

* 

puardtan. 

A child taken frdm the guardian ap-» 
pointed , by the fpiritual court, upon 
the return of a habeas corpus f arid 
delivered to' the guardian appointed 
by the father 1334 

■3X2 FLibeas 
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Habeas Corpus. 

A Prifoner in execution upon a fen- 
tence of |he admiralty /hall not be 
urned over to the king’s bench on 
a habeas corpus^ unlcfs a plea be cle- 
p««^ing againf^ him \ and the like 
upon an excommunicato capknilo Pa^e 
789, 790 

Plea put in by a prifoner brought up 
by habeas corpus ^ ^^97 

Habeas corpus ad tefificanium for a pri- 
foner in execution 851 

See Guardian, Inferior Courts, 
Parliament. 

Hackney Coaches. 

Letting horfes to be ufed with a gen- 
tleman^ coach is not within the ad 
fuf licen/ing hackney coaches 1214 
A ftage coachman fetiing a paflenger 
down, before he gets out of the bills 
of mortality, and taking his fare for 
the whole /{^ge, is not within the 
ads for licenfing hackney coaches 

1506 

Heir. See Aficts, Borough 
Engliflfj, Devife. 

Highways. See Hue and Cry, 
Way. 

Homine Replegiando. 

Two plaintiffs may join in the firft writ 
and the alias^ which are viconfiei j 
quare of the pluries 903 

Addition of the defendant is not ne*- 
ceflary, becaufethe proceedings are 
upon the pluries^ and not upon the 
original . • 

See Abatement 

' «> 

Hoitours. ^ 

](]ame of dignity, as bi^onet, (jc. are 
• neceSary Editions 859 

A baron called by writ may be named 
cfi-iuii^c; fe’e. otherwife of a baron 
cr eated by patent Hid, 

The beginning of feveral degrees of 

ibid. 


Hue and Cxj, 

Robbers affanlt a 'man In Cilte' hundred 
of A* and carry him into the hut|f 
dred of S. and there rob kitp t this 
hundred of is liable Page 826 
A man is a/Taulted in the highway, 
and carried into a hmk aid robb^ 
there, be has remedy againft the 
hundred 6,28 

The hundred are anfwerablc for a rob- 
bery in a coppice out of the high- 
way ‘ 829 

See Intendment, Pleading. 


Jeofailes. 

D ebt by an adroiniftrator in the 
debet et detinet^ cured by plead- 
ing over, or by a general demurrer 

. 1393 

Cured by a judgment by conffffion 1513 

See Amendment, Aflumpfit, 
Bail, Bills of F.xchange, Cer- 
tainty, Continuance,. Form 
and Subftance, Oyer, Tref- 
pafs. 

Imparlance. See Oyer, Pri- 
vilege.i 

Indebitatus Aflumpfit. See Af- 
fumpfit. 

Indi<3.ments and Inquifitlons. 
*An indictment does not lie for enter- 
taining vagrants ‘ 790 

Indiftment for words cjuafhed 857 
Indi^ment does not lie for a trefpafs 
punishable in a particular manner 
bjrftatute 991 

Indictment does not He for fcandalous 
words fjpoken of a mayor 1029 
A challenge by words is indictable 

1031 

Indi Ament does not lie for imicing 
away a fervant, though it lies for 
taking away a fervant 1 1 16 

IndiAmentddes not He for being a bawd, 
but for keeping a bawdy-houfe 1 1 97 
Two different batteries on different 
l^rfons cannot be joined in one in- 
di Ament 1572 

Two 
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Two jperfons. may be jointly indited of 
esfttortion, or maintenance Page 1248 
Judgment Ipon an'* indi(flmeot againft 
y a tenant at will, for not repairing a 
houfe which he was obliged to repair 
rtxttone tenurae 856 

Indidlment for cheating a man of mo- 
ney, |)retcndihg to affitt him in pro- 
curing an office in the land bank, 
whereas there was no fuch office ; re- 
‘ fufed to be quafhed 865 

Pot taking tickets, without faying from 
whom, qu allied ’ 890 

Indictment for not repairing the pave* 
ment before his houfe, quafhed for 
ndt (hewing that he was obliged to 
repair it 922 

Inquifition of forcible entry quafhed, 
becaufe it did not appear of what 
neighbourhood the jury were 926 
Indictment for receiving money as be- 
ing font by another perfon, but 
wiihou^any falfc taken, quafhed 1013 
Indictment for exercrfing a trade, 
quaflied for want of pacem 1034 
Indictment for exercifing a trade, fcfr. 
may be found at a fellions of a bo- 
rough 1039 

Indictment fqf exercifing a trade, iffc. 
quafhed, becaufe the caption w»s 
praeferitarit exiJUt, inllead of praejent^ 
ant * ibid. 

Judgment upon an indiClment of a 
common fcold reverfed, becaufe the 
word ufed was rlxa^ for rixutrix 1094 
Inquifition quaflied, becaufe it did not 
appear for.what county the coroners 
were, and for want of rbe words 
prohorum et Ugalium hominum id the 
caption 1305 

Id an indictment for a mifdemeanor in 
receiving ftolen goods, there is no 
need to aver, that the principal fe- 
lon cannot be taken 1370 

The word proditorie in an information 
for a mifdemoanorwill not vitiate 879 
Contra pacem eUSi nuper regis refer to 
the kiqg in whofe reign the offence 
was committed ibid* 

In informaticn for fubornation of per- 
jury,^ if one of the affigoments is 
good, and the defendant is found 
guilty, he ffiall be punifhed S87 
The inducement in an indictment may 
be laid with quod cum 92 1 


A man cannot plead oVer, but in cafes 
of treafon or felony Page 922 

After a verdiCl, a man cannot plead 
that indictment depending, but muft 
plead auterfoits acquit ibid* 

An indictment removed by the profe- 
cutor cannot ha carried to fftltl by 
the defendant without leave of the 
court upon motion 1083 

Jn^iiCtmeni^ for offences againft a fta- 
tute mil ft conclude contra for mam 
Jlatuti 1104 

Indictments for ufury, and upon feve- 
ra) ftatiues, cannot ha taken at the 
quai tei -ftlfions 

Indictment for a faCt that is a nufance 
at common law, and concluding 
centm ftjrnmm Jlatuti^ where the pe- 
nalty inflicted by the ftatute ti hoc 
recoverable upon an indiClment the 
contra formam Jiatuti (hall be rejeCtefi 
asfurplufiige 1163 

Indictments reciting convictions, may 
fet them forth fhottly 1 196 

Indictment for dilobeying an order of 
jufticqS, muft find pofitively that 
fuch an order was made, and not by 
way of quod cum 1 3 63 

After cofts taxed by the mafter, the 
profecutor ought not to move to ag- 
gravate tlie fine 854 

Sec Addition, Amendment, 

. Averment, Bafiardy, *Bribc- 
ry, Bridges, Certainty, Cer- 
tiorari, Confpiracy, Execu- 
tors, Expofition, Forgery, 
Infants, Jufticcs, Judgments, 
King, Latin, Nufance, •Per- 
jury, Riots, Trades, Tml, 
Variance, Venue,* Way. 

Inducement. Sec ladidment, 

• Pleading. 

• Infants. 

Appear in the crown*ofl 5 ce by attorney 
to informations for riot, 13'84. 
See Age, Appeals, Time. 

Inferior courts. 

Attachment againft a fteward for iitting 
judge in his'osm caufe, or for mifde- 
meaoing higdelf between parties 766 
’ In 
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In cafe fof negligently keeping a horfe 
within the jurifclidion, by which he 
V(a$ abufed» the abufe need not be 
fhewn to have been within the jurif- 
df^ion Page 796, 1040 

Oucht to give judgment exprefs upon 
iB^poiht in ilTue/that the plea is fuf- 
ficient, . 822 

tThc feveral forts of inferior jurifdic- 
tion, conufance of plea^ and exejnpt 
jurifdidion 836, 837 

The judgment of an inferior court muft 
be entred, per eandem curiam 895 
A habeas corpus does not remove the 
cauie, as a recordari or certiorari do, 
and the plaintiff may vary in his de- 
claration, but then he difeharges the 
bail .1102 

Judgment of an inferior court reverfed 
for want of the averment, that the 
caofe was within the jurifdidtion 

13TO 

A court held before the under-fteward 
fecundum confueiudinem^ without 
fetting forth the cuftom, and well 

De plaeito tranfgrejftonis is fufficient in a 
plaint, without 1544 

The value received in a promiflbry note 
need not be averred within the jurif- 
di^lion, nor the monies due in a ftat- 
ed account I555 

See ’Abatement, Appearance, 
Bail. 

Ingrofling. See Certainty. 
Innkeeder. See Detainer. 

Inquifition and inquiry. See 
* Damages, Indidments, Re- 
turn. 

Infurancc. 

<• 

i 

A (hip is feized by the government, 
and converted into a ivc (hip ; if the 
> infirrers are liable 840 

A deviation after a damage happening 
will not dilcharge the infurers from 
the damage that happened before ibiJ. 
Tliat a (hip was loft by the fraud and 
negligence of the matter, is a good 
afTignment of a breach of a policy, 
which infures againfk Ui, barrcir y of 


the maftcr and all other .dangers, 

1349 

Intendment. 

The meaning of certainty to a common 
intern ‘ 765 

A robbery /hall be intended again/l the 
hundred to have been coniniiited in 
the day, if the contrary is not aver- 
red 829 

A covenant or promife to enter into 
bond, that the obligee (hall enjoy 
certain land, or for payment of mo- 
ney, /hall be intended in fum to 
the value of the land, or double the 
money 1078 

A promife in cohfideration that the 
plaintiff would deliver up a bond ; 
it /hall be intended to the obligor, 
and not to the defendant i j 26 
A promife made, /lull be intended to 
the plaintiff 1127 

Prifona marefcalciae marefcaUl nojlri /Iiall 
be intended the prifon of the king’s 
bench in a recognifaoce of bail taken 
in B* R. 1 177 

In an adion for turning the plaintiff 
Out of his fervice contrary to his 

f iromife of continuing the plaintiff fo 
ong as the defendant /hall be pay- 
mailer, it /hall be intended that the 
defendant continued pay mafter 1222 
, An executor brings debt for rent in- 
curred in his own time on the dc- 
mife of his te/lator ; after verdi<5t it 
(hall be intended, that his teftator’s 
eftate was a term, 1231 

See AlTumpfit, Award, Cer- 
tainty, Conditions, Date, 
Verdia. 

Joining in action. 

A man cannot join a demand in his own 
right with a demand as executor 

841 

Where an adfion of trefpafs may lie for 
a matter jointly with others, which 
could not be maintained fingly 1032 
Two cannot join in an action for entr- 
ing the houfe of one of them, and 
taking tfie goods of both ^ 1381 

See Baron and feme, homine 
replegiandOi 

Joint 
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Joint and feveral. 

Wheaever two perfons are named, it is 
generilly^ncTcIrftoodof them jointly 
Page 1203 

A releafe by A. artd j 5 . is joint and 
feveral . ti 99 

See Bonds, Certiorari, Indidt- 

ments. 

' • 

Jdintenants and tenants in cofn- 
mon. 

On an execution -againft one jgiprtner in 
trade^the Ihci itF can fell no more than 
his moiety of the goods By i 

See Limitation. 

Iffiie. See General lilue. 
Iffue joined. See Demurrer- 

Judges. 

An adtion does not lie againfl a judge 
for what he does as judge 767 

See Nifi prius, Nonluit, War- 
rants. 

Judgments. 

Regularly entred after the dcretidant^s 
death , ^49 

Entred on a warrant given by a prifonf r 
without the prefenec of his own at- 
torney • 797 

A plaintiff may have leave tO enter a 
judgment upon a warrant, though 
the warrant be revoked 850 

A roll of a judgment refufed to be re- 
ceived* b^caufe not brought in till 
after th^effoin day of the lubfequent 

Where the plaintiff appears by attorney 
as of the fame term, the court will 
not ftay the judgment, on a faggef- 
tion that he has been dead fome time 

869 

Where the caufe of aaion is fully con- 
feffed, andithe matter of the plea is 
ill in fubftance ; judgment (hall be 
given for the plaintiff notwiihftand- 
ing a verdidt for the defendant 924 

A capiaiur need not be entred, where - 
the’fine is taken away ty the ftatute 

927 

A fine ought not to bt fe« in the J>ri- 
ibnex’f absence 937 


In entring 'judgments upon demurrer 
in debt In C. B. thfcy give the cofls 
in the name of Jamna pro tktentiov^ 
Miti Page 1047 

Judgment may be arrefled after judg- 
ment by nil (licit upon an indi< 5 fmenfi 
bill not after a judgment upon de- 
murrer ^ * 9 ^221 

In what cafes after an interlocutory 
judgment againR one defendant judg- 
;nent fh^l be arrefled upon the ac- 
quittal ot another defendant 1373 

See Affets, Covenant, Default, 
Error, Extreutors, Inferior 
courts, Latin, Nul ciel record, 
Trefpafs. 

Jurifdidion. Sec Inferior courts* 
Prohibition- 

Juftices of peace. 

The king's bench will take lecumy fbr 
obeying an original order, that is not 
removed before them ; but not for an 
order confirmed there, becaufe an 
attachment lies 858 

An ordei of feflions to profecute a mart 
as a iommon barxetbr at the charge 
of the county, quaflied 871 

A mayor is not a juftice of peace, with- 
out a particular grant in the charter 
• ^ 1030 

A tronftable of a hundred is obliged to 
execute a juftice's warrant en a con- 
' viilion of dcer-lf paling 1196 

A conftable may be indi( 5 lcd for not 
returning a juftice's warrant 1191 
juftices of peace cannot command the 
fheriff, but where they have fpecial 
power I192 

An order of two juftices quafed, be- 
caufe it was, doth adjudge, inilead 
of, do adjudge • 1198 

Juftices of peace may appewnt a ftnioni 
w^bottt a prec^, but people arc 
not contjpeilabie to appear at it 1238 
The juftices in (eiKons have a dilcre 
lionary *pcSw^r of fuppreffing ak- 
houfes, without fbciVing anjf caufe tt 
roifdemeanor 1 303 

See Apprentice, Baftardy, Cer- 
tiorari, Labourers, Poor, 
Summons, Trades, Vagrants^ 
Wafrants% 
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King. 

T H E court wHI take notice of the 
‘death, or acceffion of the king, 
without any averment Page 8i i 
Information lies for fcandalous words 
Ipdfcb.! of deceafedi kings, advanc- 
ing pernicious dodbine 679 

See Bonds, Statutes. 

Knights. Sec Abatement.* 


Pccit for fecerunty in fettin^* out a pro* 
miffory note, ill Page 11544 

Pecithr fuit in a pka of prif/iiege, bad 

Sec.Aflumpfit, Certainty, Con- 
vitflions. Damages, Indidt- 
ments. 

C ^ 

Lajitat. 

The antiquity of that procefs 882 

See Limitation* 


Leafes 


Labourers. 


A N order to pay wages in hafbandry 
and other monies, fliall be con- 
firmed,, if it appear upon examinati- 
on, that the other money was due 
for work in huftandry J505 

An order to pay wages quaflied, be- 
caufe made upon the fervant’s oath 

ibid. 


Latin. 


Made before entry after a recovery are 
void 853 

An office cannot be leafed by parol ibid. 

A leafe made by an attorney in his own 
name is void, and the covenants to 
pay the rent arc void 1419 

See Eftates, Eftopptl, Powers, 
Leet. 

An avowry for a fine in a leef need not 
aver it by the record 1173 

Legacy. See Devife, Execu- 
tors* 

Limitation of Aftiohs. 


Mereretur held the fame as meruit after 
verdi^ ^ ^ h'55 

Pecuperaret for recuperet in a judgment, 
ill . 893 

In declaring upon a writ to cle6l bor- 
geffes, pracepit refers to the king 

. . , 997 

Apprentiem for apprenticus ill 1179 
At Ji for ac Ji allowed 1*83 

A Verb in the (ingular number inftead 
of the plural, ill 1198 

Falfe fenfe is not aided by a verdiA as 
Mk Latin ' 1223 

A judgment reverfed, becaufe the de- 
fendant was charged by a verb in the 
plural humber • 1383 

Indi^lmcntof trcfpjfs for taking three 
heifers colons brown, quafticd 1 394 
Ilpliay A^glice toti 9 1468 

ConirafecH ibid, 

Aujlr.alta for Aufirdia in the name of 
the Smth Sea company, bad 1516 
Declaration on a bill of exchange pro 
^ahre in mambusy aummodatis 
dc eoiem ^uerentsy held good 1342 ^ 


A perfon who receives a moiety of the 
‘ rents for twenty years, gains no title 
againff: the right owne[ who receives 
the other moiety 830 

ITie ftatutcoflimitatiems muftbe plead- 
ed, and cannot be taken advantage 
of from the matter appearing genc- 
rally upon the record , 838 

Non ^umpjitintra fex anno At not plead- 
able where the cairfe o# action ac- 
crues after the time of making the 
promife ibid, 

Claufum fregit in the common pleas held 
not to be a proper commencement of 
an a< 5 lion to avoid the ftatute of li- 
mitations 880 

A writ fued out and not returned, will 
not avoid the ftatutc * 885 

Prohibition to the admiralty for over- 
ruling a plea of the ftatute to a fuit 
for mariners wages 937 

The ilatute qf limitations is no^bar to 
a matter merely of admiralty conu- 
faaco 933 

Not 
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Not guiky within fix years, is a bad 
p\ea in trefpafs Page 1099 

Where*a pfomife ig laid to the tefiator, 
and the i^atute is pleaded, the plains ^ 
tiff cannot give in evidence a pro- 
mife made to himfisli 1101 

The flatute was not pleadable to a fuit 
in the admiralty for mariners wages 
before 3 W 4 Ann, c, 16. 1204 

A prolecution in an inferior court re- 
moved by hcd)eas corpus may be re- 
plied to a plea of the fUtute of limi- 
tations • 1429 

In ar^ a< 5 bon on a promiflbry note the 
flatute is pleaded, and the plaintiff 
replies, a fuit in London pro dimei^s 
pecuniarum fummis prius debitis^ 
for the fame caufe <430 

A latitat may be replied to a plea of the 
ffatute, without (hewing a bill of 
Middlefex ^ 1441 

See Bonds, Forcible entry. 

. London. 

The ancient method of chufing alder- 
men 1246 

The court of B, R, will not ftay pro- 
ceedings againk a freeman upon the 
ftatute ere<fling the court of confei- 
ence, upon ajidawt that the caufi^ of 
adion is under 4OX. but it ought to 
appear upiin the trial ^5^4 

A lofs in a dcccafed freeman’s eft^te, 
by the infolvency of his executor,, 
muft be born by the tekamentary 
part 133® 

See Apprentice, Conftable, 
Cuftom, Limitation, Nu- 
fance. Trades. 


Mandamus 

O reftore the clerk pf the botchers 
It company 959> 1004. 

Tothe company of gunmakers, togive 
a proof mark to a freeman, denied, 
becaufe they ate no legal ekablifh- 
ment , 9^9 

A mandamus to fwear two church-war- 
dens, a return that* they were not 
duly elcdled, without faying nec air- 
quis eorumf is ill 1008 

To grant a licence to preach i 


An officer at will (hall have a perempto- 
ry mandamus^ if aa infufficient cau(b 
of removal is returned Page 1 240 
A peremptory mandamus granted, be- 
caufe the return contained inconfik- 
ent matters, though the (everal mat-' 
ters would have been each^a good 
return by theinfelves 1 244 

On a mandamus to rckorc a clerk of the 
peace, an order of removal is uocer- 
• tainly ^turned ; ht (hall not have a 
peremptory writ, while the order is 
in force 1267 

After rckirution on a peremptory man- 
damus the party may be removed for 
the former caufe 1285 

A return, that the party conlented to 
be turned out, is not a good return 
of a refignation 130^ 

A mandamus to a univerlity, to rekore 
to degrees 1334 

A return of a deprivation from degrees, 
is not good, without a fummons 
to the party ^34S» 

If nan fuit eliAus be a good return to a 
mandamus to f wear a church-warden 
^ ^ ' 379 > 1405. 

Commiflioners of fewers return to a 
mandamus to make a rate, that they 
could not do it propter brevitatem tern- 
pords before the expiration of their 
commifiion ; a good return ^479 

See Bridges, Conviitiqns, Cor- 
poration, Ecclefiaftical per- 
fons. Name, Return, Sum- 
mons, 

Manor 

Cannot be continued without two free- 
hold fuitors * S64 

Mariners. See Admiralty- 

Matter and fervant. 

Difference bctwtjen a ferrant, and an ' 
apprentice , 1 1 1 7 

An apprentice muk be bound and dill 
charged by deed , ibid* 

Trover docs not lie for a negroe 1274 

See Bills of exchange. Carrier, 
Indiftments, Labourers, Poor. 
Mifprifion* S’ec F eiony. 

' Modus, 
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Modus. 

To pay in the poured of the true 
iraproved yearly rent or value of the 
land, void Pageiif^ 

To pay from April to November the 
tenth day’s milk once fkimmed made 
int^l^eefe, in lieu of rithe milk, if 
gooT“ * 1171 

See Prohibition. 

Money. See Affumpfit. . 

Mortgage* See Devife. 

% 

Murder. 

Killing a perfon alTifting a conftable In 
the unlawfully imprifoning a ftran- 
' ger, manflaughter 1300 

Killing an officer a^ing irregularly, 
though the party did not know pf 
the irregularity, or a thief whom the 
party took to be an officer, man- 
flaughtcr 1302 

A* throws a bottle at B, and the blow 
is returned, they are parted,^ and an 
hour after they fight without'any re- 
conciliation intervening, and A. kills 
B, it is murder 14S5 

The feveral kinds of malice, that make 
killing murder .1488 

Where one man kills another, it ispre* 
iumed murder, unlefs the fuddennefs 
of the quarrel appears 1493 

The court are judges of malice, and 
not the jury 1493, 1584 

Where a prifoner dies by durefs of the 
gaoler, it is murder 1578 

Aiding or confenting to a murder is 
matte, r of fa 61 , and cannot be infer * 
red from other fadls in a fpecial ver- 
difl, if it is pot found 1581, 1584, 

1585 

Where the death pf a man caufed by a 
mifehievous beaft*will be murder in 
the owner i 1583 

See Acceflbry, Certaiflty. 


Name and miihomer. 

A Man fued by the name of 

pleads in abatement, that he was 


baptized by the name of Berjammi, 
abfque hoc quod idem Johannes^ 
ill ^ Page 1015 

In a plea of auothei^ name rfF iJaptifm 
there is no need to traverfe, 

10x6 

In what cafes a plea of mifnomer may 
begin with et praedidus X 178 

In what manner a coVporatioft muft 
take advantage ^‘f a mifnomer in a 
mandamus 123^ 

See Corporation, Eftoppel. 

Negro* ‘Sec Matter and fervant. 

New aflignment. See Depar- 
ture. 

Nil dicic. See Demurrer. 

Nifi prius. 

The foundation of the authority of 
judges of nifi prius^ . 1 14.3 

See Default. 

Nonfuit. 

Proceedings in a fecond adion ftaid un- 
til payment of the cofts 6f a former 
nonfuit 1 308 

Motion to fet afide a nonfivt on the mif- 
jJire^ioa of the judge, denied 1371 

Notice. 

In’ what manner notice muft be averred 
" 1126 

Where a third perfon is named in the 
confideration of an affumpft^ of whom 
the defendant may inform himfelf, 
notice need not be given ot perfor- 
mance 1127 

Defeat of notice aided by appearance 

1246 

In what cafes notice is neceifary to pu- 
nilh a contempt *I343» *344 

Notice muft be given of the execution 
of a feirt fieri inquiry, but ndt of an 
tlegit or extent 138a 

See Co^nant. 

Nul 
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'rjul tiel record. A defendant is not intitled to oytr of 


If a juflgrlien! be wsverfed after nu! tiel 
record pleaded, and before the day 
for bringing it in, the record is avoid- 

, ed ab initio Page 1014 

See Error, ^ftoppel, Privilege, 
Recognifance, 

it 

Nufance. 

tndidlments for nufances mot to be 
quafhed upon motion 1 163 

Keeping hogs in London a nufance at 
common law iifid» 

See Indidments. 

Occupant. See Copyhold, Ef- 
tates. 


Officers and offices. 

A Motion to admit a chamberlain of 
the king's bench prifon denied, 
becaufe the granting the office is in- 
feparabie from the office of marfhal 
<038 

If judicial offices are faieable, that are 
not within the llatute of £dw* 6. 

^246 

See Leales. * ' 

Orders. See Juftices, Labou- 
, rers, Poor, 

Outlawry. 

Where it may be pleaded in bar, and 
where in abatement 1056 

Oyer. 

Need not be given pf a writing unne- 
ceffarily brought into court 892 
An unneceflary profert, as of a fentence 
of the admiralty, will not hurt a 
good replication ibid, 

JrfB. oyer may be detnanded of a 
deed after imparlanpe, but not in 

C B . 970 


the writ after judgment of rejp'ondes 
oujler, though in ikp fame term P^ige 

97 ^ 

Omiffion of per fcriplum fuum obligato^ 
rium cu red by prefer: and oyer 10^6 

An imperfect if received, makes' 
no variance ^ **-^1176 

See Error. 


Palace. 

P .Rivileged during the king's rcll- 
dence 780 

Sec Commitment. 

Pardon. See Excommunication* 

* 

Parliament. 

In an action for a double return, it is 
enough to ffiew the writ, and that the 
ffieriff proceeded to an eledion, and 
that the plaintiff was dehito modo 
ekdin 907 

The Metos may agree to chufe one 
member fiift, and then another ibid, 
A ffieriff, who has pretended to execute 
a wiii of eleddon, ffiall not take ad* 
vintage of any irregularity of his own 

908 

Cafe ag^inft a returning officer for re- 
fufing a burgefs's vote 938 

Grant to chufe members of parliament 
can only be to a corporations 93 1 
The writ for levying the burgefs's wa- 
ges 95 Z 

Perfons committed by the houfe of com- 
mons, for bringing a^ion# againft a 
returning officer, remanded upon a 
habeas corpus ^ 1105 

What fuits may be commenced againft 
a member of parliament without 
breath of -privilege 1113 

By 12 y 13 c, 3, the common 
plea$*may hold plea by bill againft a 
member of parliament • #1442 

See Peerage. 

Pawn, Sec Bailment 

Paymentr 



A Table of the 
Payment. 

S/veret et JeliberM^et in the confidera- 
non*of an affumpfit, implies a trans- 
fer! ing of the property Page 895 

* Payment to ailigns Is payment to the 
pars^^^and thereforcith^ not paying 
to affigns need not be particularly 
averred 898 

Where a man fells goods, and at the 
fame time takes a cafli-nofe for die 
value, it is good payment, though 
the note prove bad 929 

Sec Bills of Exchange, Exe- 
cution, Pleading, Tender. 

Peerage- 

The court will not fuperfede procefs 
again tt one who claims peerage, 
he has never been admitted in 
parliament 1 247 

S^.e Honours. 

Perjury 

Tn evidence circumftantially material, 
though not full enough to prove the 
iffae 889 

Perjury affigned in an oath taksn be- 
fore the chief baron in a trial before 
the c;hief baron t^ociatofui^ tSfe. and 
the exception over-ruled 1221 

Sec Indiftments. 

# 

Plantations. 

On an appeal tfie appellant muft pro- 
cure tlje proceedings to be tranf- 
mitted, and proceed, within a year 
after the appepf allowed, or the ap- 
peal will be difmiffed with cofts, 
without notice 1447 

The foreign courts c&nnOt tranfmit a 
matter for difficulty to the king in 
council, but mufi: dettrmiotb it 1448 

Pleading. 

Plea of a prifoner brought up by ha- 
Leas corpus refufed, becaufe pleaded 
as 171 cujlod.a marijcalJi 817 

‘Plea refufed, becaufc without conclu- 

ilnd. 


Prmmpul Matters 

Alien enemy cannot be pleaded to a 
jetre facias upon a judgment, be<;pufc 
it (hould have i^en plesided to the 
original adion Psxge 853 

Where alien enemy is pleaded in abate- 
ment, the replication ihould con- 
clude to the country t otherwiTe 
wdierja it is pleaded in bar « flWi/. ‘ 
Matter of abatement concluded as in 
bar is a plea in bar, quaere of matter 
in bar concluded as in abatement 

1018 

A plea commencing petit jfudkiwn 
de narratione^ is in bar 1205,, 1461 
Nil dehet i$ no plea to an a<^ion for the 
penalty of articles for the transfer of 
ftock 1500 

Nil Met may be pleaded to an aftkm a- 
gainft an executor upon a devafla^k 

1502 

Payment may be pleaded to indebitatus 
(ffumpfitf bccaufe it confefTcs and 
avoids fi 7 

Pleading to part, and omitting part, 
will difconiinue the whole, ii judg- 
ment is not entred 841 

A plea, that demands fucli judgmeiht as 
the court cannot give upon it, is iH 

1053 

Plea of delivery as an eTcrow, Csfr. 
ought to conclude to the country 
t 787, 803 

A plea, that a writ of trror pendet in- 
^ determinatumy is in the negative, and 
need not be averred 1140 

Matter of record niuflbe averred by the 
vecord ihid. 

Pica of no capias ad fatlsfacihidum mull 
not contlude to the country 805 
The admiflion of the party in the in- 
ducement to a traverfe is not mate- 
rial 864 

In debt upon a bond, in a replication 
that traverfea the plea a breach need 
not be affigned, except in the cafe of 
an award ^ gpa 

Declaration againft a hundred, that 
robbers robbed the plaintiff’s fervants 
in his company, well, becaufe agree- 
able to the faa ^04 

^sadraginta di(e jam prstterierunt a 
declaration agaitiff the hundred, well, 
the jam referring (an adbuc) to the 
tejie of the originals ibid* 

Title 
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Tkk imift be ihewn in a juQiScation» 
but need noc in an adion againfl; a 
wrong jjiocr ^ Page 923 

A term mufk not be {deadedt without 
fliewing the commencement of it 

ibid. 

plea to eater may be made up, either 
a$ <;yrthat te4;m, or as of the next 1122 
The perfons who are (heriff of Middle* 
fex declare in thb plural number up- 
on a bondy and bare judgment 1135 
A declaration againft a wrong-doer 
need not be fo certain aa ^ bar 1230 
^od inderknififOvit ac indemnem ferva* 
vit, good upon a general demurrer 

1416 

See Abatement^ Aftion, Addi- 
tion, Affurxipfit, Averment, 
Award, Bankrupts, Certain- 
ty, Conditions, Continuance, 
Convidtions, Covenant, Cuf- 
tom, Date, Deeds, Demur- 
rer, “ Departure, Detainer, 
Dower, Ejeftmeot, Error, 
Eftoppel, Form and fub- 
ftance, General ifFue, Habeas 
corpus, Indiftments, Judg- 
ments, Limitation, Name, 
Outlawry, Prifoners, jPrivi- 
lege. Replevin, Scire facias. 
Services, Surplufage, Tra-# 
verfe, Trelpafs, Trover^ 
Venue, Ufes. 

Pluralities. See. Ecckfiaftical 
perfons. 

Poor. 

The quarter-feffione have not power 
originally to order church wardens 
to make a poor^s rate 798 

Overfeers who have kid out money, 
may rcimburfe themfelves out of a 
rate to bh made for relief of the 
poor ; but a rate cannot be made to 
Teimbujfe the overfeers 1 009 

The oyerfeers with the confinnation of 
the jiiftices may raa^e a poor’s rate 
without the concurrence of the pa- 
rifhioners *013 

A farmer is not rateable to the poor for 
his ftock, but a tradefman is 1 a8t> 


Children removed from the place of 
their birth to the place of their fe- 
ther’s fettlement after the death of 
the father PageijjZ 

An apprentice, when his mader has 
failed, hires himfelf into another., 
parifh wi^out his mafter^s egntent, 
andafterwarCls hismafter d^ers up 
his indenture 5 this gains no new fet- 
tlcment 1352 

An appreaticc, who docs not lodge with 
his mailer, gains no fettlement 1371 
An order appointing an overfeer, quaih- 
ed, becaufe it did not ihew, that he 
was a fubllantial houfliolder I3< 
Orders to maintain a daughter-in-la , 
or a mother-in-law, quaftied 1454 
Poor children are fettled where their 
mother gains a iettlement, if ihft 
continues a widow I473 

Hiring for a year, and fervice for a 
year, make a fettlement, though the 
hiring is not for the fame year that 
the fervice is 151 a 

See Baftardy. 

* Powers. 

Of revocation, may be executed in' 
part at one time, and in part at ano- 
ther 908 

To niake leafes referving the ancient 
yearly rent annually, it may bf re- 
ferved payable on a day before the 
year is up • 1198 

See Variance. 

Premunirc. 

On a conviftion of fetting up a pro* 
jeA, contrary to 6 Geo. i. e, i8. the 
court may give fuch part of the judg- 
ment of a prufmtire, as they think fit 

1361 

Prefeription. 

Prefcriptions for intereft and profits are 
extinguiflied unity of pofTeifion, 
but not preferi^ions for eafements 
_ • 1400 

See Bridges, Commorii Fences, 
Prohibition, Services. 

Prefentnient.' See Advowfon, 
Principal. See AccelTory. 

' Prifons 
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Prilbns and prifoners. 

The conn will not give jeave to charge 
a prifoner with aii a6lion> who has a 
pardbn upon condition oftranfpana- 
tion Pa^e 848 

Xeave given to ferve proctfs on a pri- 
fonAyavho was capi|ail^ convidledi 
and reprieved for tranfponation, on 
the plaintiff's undertaking not to fue 
execution againft his perfon 157^ 
The court will not make a rule to re- 
flore a marfhal of the king’s bench, 
who complains of being turned out 
by force 1005 

A prifoncr difeharged upon an infol- 
veut and afterwards arrefted for 
a debt exceeding the fum limited in 
* the aft, lhall not be difeharged up- 
, on common bail 1088 

in debt upon a bond of 200A the de- 
fendant cannot plead the aft for dif- 
charge of poor prifoners, without 
ftiewing that the ^nd was only for 
payment of 100/. 1 196 

The feveral fafts requifite to give jurif- 
diftion to the jufiices to difebarge a 
prifoncr mull be fet forth in ‘plead- 
ing, where the aft does not direft 
otherwife 1264 

The Mint-aS is not pleadable in bar of 
the aftion, but of ihe execution*i383 

Sec Commitment, Deputy, Ex- 
pofition, Habeas corpus. 
Judgments, Murder, Offi- 
cers, Pleading. 

Privilege 

Cannot hf waived, but by matter of re- 
cord^ & 869 

The court will take notice of the pri- 
vilege of the jcommon pleas, thoitgh 
it be ill pleaded ; of the exche- 
quer * ^ ibid* 

Where the privilege^ of the common 
pleas was laid with a double^nej^ative, 
v^hicl^^w|is a denial of the privilege, 
Vhc plea ^^as over-ruled . 89B 

Attorney of the common pleas may 
plead his piivilege withoju^t averring 
it by the record, and nul ikl record 
may be replied to it 1173 

privilege cannot be pleaded after a fpe- 
*dar imparlance* X2o¥ 


Brincipal Mattere. 

Privilege of a foreign miniftcr’s fervanf 
allowed upon motion Page 1524 
A barrifter, or a mafter^ in^chancery, 
has privilege to lay the venue in Mid* 
dUfex 1556 

See Error, Parliament, Venue, 
Profert in curia. See Dceds> 
Executors, .Forrii arid-fub-. 
fiance, Oyer^ 

Prohibition. 

Where a prohibition is founded on a 
prefeription, and the defendant tra- 
verfes the prefeription ; if the plain- 
tiff demurs, a confultation fhail go 

r.. ’^5 

The fpintual court camnot proceed for 

folicitation of chattily, where it was 
accompanied with violence 809 
The fpirimal court may cci^fure for^ 
adultery, though the hufband has 
recovered againll the adulterer in an 
aftion 810 

Prohibition denied againft a fuit for 
brawling in the belfrey, againft the 
mayor, who came to fupprefs a riot 

Prohibition to the admiralty denied, 
before appearance and libel filed 983 
Prohibition, till a copy.of1:he articles 
(feitvered, in a fuit ex officio 991 
The fpiritual court m'ay pfocced in a 
fuit for words, notwithttanding an 
aftion brought for fpecial damage 
occifioned by the fame words 1 loi 
F|obibition denied, to a fuit for calling 
whore, in heat 1136 

Acompofitipn for tithes before 13 EUz* 
^may be pleaded in the ecclefiattical 
court, and is no ground for a pro- 
hibition 1161 

Where a prohibition is granted upon a 
modus or cuttom that is void, and a 
verdift is given for the plaintiff, yet 
a confultation mutt go 1162 

Confultation for not proving the fug- - 
geftion in fix months Ip a cafe of 
iinall tithes 1172 

Prohibition not to be granted without 
an affidavit of the truth of the fug- ’ 
geftion 12X1, 

Prohibition denied to^a fait by hulband 
and wife and the.ir fon, for calling 
the fon a baftard 1287' 

* prohibition 
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Prohibition, to a court of equity in 
Wahs^ for proceeding againu a de- 
fen(fattt»that livtd out of their jurif- 
di< 5 Hon Page 1408 

The fpiritpal court proceed againft a 
. parifh clerk appointed .by the parr 
ion, to remove him, and to punifti 
him^ for fctndalous crimes that are 
punifhable by in^i< 5 tment ; and on a 
prohibition a confultation was grant- 
ed as to the removing him, and the 
prohibition flood as to the punifhing 
him • 1507 

See ' Admiralty, Cuftom, Li- 
mitation, Tithes, 

Property. See Adoiiralty. 

Front patet per recordum. See 
Averment, Leet, Pleading, 
Privilege. 


Quare impedit. 

B y an executpr for a diftvirbance 
in the time of the teftafpr 973 

See Aftibn; Adyowfon. ; 

Qdo warranto. 

• 

Information in nature of a qtm vjare 
ranto is not to be filed at the inflanfc 
of a private profccutor, for fetyfcg 
up a warren 

Exception to an information for ufurp- 
ing the office of bailiff, that it was 
not faid, that the town was a corpq- 
ration or a borough, over-ruled 1559 


Ranfom. See Adpiralty. 
Rates. Sec Mandamus, Poor. 

Recognifance. 

E Ntred as taken Jbefore a judge, 
will not make good a recogni- 
fance declared npoit as taken in 
court 9 ^^ 


Entred into upon bringing a writ of er- 
ror, differing from that required by 
the flatutc, i$ good Page 1 14^ 

A recognifance unnecefTarily entred in- 
to, as on behalf of an executor 
plaintiff in error, is gopd 1459* 

See Eftoppill, Intendmtrtt. 
Records. See Averment, Cer-^ 
tiorari. Judgments, Nul tie! 
recorcl. Pleading. 

Recovery. 

Where the tenant in tail is Jointly 
vouched v/ith another, the entail it 
well barred 753 " 

How a leflee for years ffiall ^aliify a 
recovery 785 * 

Releafes. 

Releafe to an adminiHrator of all right 
to the perfonal cflate, will not dif* 
charge a bond given by the inteflate 

786 

If a T^eafe of all debts by an admini- 
llrator will difeharge a debt due to* 
the inteftate, where there is a debt 
due to the adminiflrator in liis own 
right 1305 

See Joint and feveral. 

Remittit. Sec Debt. 

Rent. 

Refolved on St, Thomases day or withj 
in lb many days after, mufl be de- 
manded according to the reddendum^ 
and not according to the hkbendum 

819 

Debt d^es not He for rent referved on a 
leafe for life upon 32 Hen, 8. c, yi^ 
without fhewiqg that the cflatc is de- 
termined 1056 

Rent refqrved to the reafonable value of 
the land 1160 

Where the lefTee Is excufedTrom repairs 
in cafe of lofs by fire, yet the rent is 
not fufpended while the tenements 
remain unbuilt ^477 

See Eftates. 

' TJepleader 
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Repleader. ♦ 

Cannot be after default made by the 
defendant at nifi prius Page 92^ 

Replevin. 

Property in the defendant or a ilraoger 
ought to be pleaded in bary and not 
in abatement « 984 

The defendant pleads property in a 
ftranger, he ftiall not have, return ; 
otherwife vhcre be pleads property 
in himfelf 1017 

When the defendant pleads matter in 
abatementi as prifel en auier lieu^ he 
ihall not have return without mak* 
ing avowry, lAc, ibid: 

Where the defendant pleads prifel en 
outer lieu^ and avows for rent arrear ; 
if the plaintiff traverfes the avowry, 
and the defendant demurs, it is a 
difcontinuance Hud. 

The manner of concluding a plea in 
abatement, where avowry is made to 
have return 1019^^1020 

See Cotts, Hotnine replegtando. 
Requeft. See Conditions. 

Return of writs. " 

A hill of Middlefex returnable the fame 
day that it isfued out is ill, and will 
not avoid the ftatutc of limitations 

X. ' ' ^ ^ 

A capias ad fatisfaciendum with a term 
intervening between tfife ti^e and re- 
turn is' not void, fo as to ezeufe the 
(heriff for an efcape ^ 775 

Where a feire jheias againft bait is not 
returned, the plaintiff carmot proceed 
upon an alias fare facias^ without 
an entry of the firlt upon thb. roll 
• 832, 12 $% 

A corporation may make a retuVi^ to a 
nfyndamus without the common ^al 
or the figning of the mayor 848^ 

Cafe lies againU:. particular perfflbs^ 
who procure a falfe return to be 
made in the name of a corporation 

849 


After the term in which the return of 
a writ is filed, it cannot be averred, 
that it was returned by a wring per* 
fon Page 885 

The name of 'the IherifF necefiary tp 
his return 886 

Inquifition upon a writ of inquiry r€r 
turnable ^ qmndtna . ultimo 

praterit\ field well and not referred 
to the year before 993 

Inquiry of damages may be upon a fe- 
cond writ, though the firil was not 
returned 1142 

The return of a writ of feifin in dower 
does not conclude from fhewing that 
the lands returned are not parcell of 
the manor ^294 

The quindema TrinikUisf &c. in compu* 
tation is the Sunday and not the 
Monday lyaS 

See Scire facias. 

Revocation. See Devife, 
Powers. 

Riots. 

Where people arc lawfully aflemhled, 
an affray happening wilt not be a 
liot ' 965 

An indidment for a riot mull lliev/ 
what the unlawful ad w. s, that they 
gffembled to do j2io 

vRobbery. See Hue and cry. 

t; 

' « Rules of court. 

A rule of reference will not ftay pro 
ceedings in B. R. 789 

See Error, Evidence. 


Satufadtion. See Execution. 
Scire facias. 

HERE the parties to a judg- 
mentor convidion are changed, 
execution ought not to be fued ivith- 
put a feire facias 768 

In 
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In fcire facia^ kgainft bail in B. R* the 
yegr and term of the reco^nifanee 
need aot^e iheWq ; tontra in C* S: 

If n/cire facias lay upon k judgment id 
i perfonal action atcomntbn Jaw 8o^< 
Sdre facias upon a judgiliitt by origi- 
nal mgy be returnable be. 

or at a day certain 854 

A fcire facias rouft le teuirnable at a 
common return, or at a day ceruin^ 
as the original proceed! hgs are 1417 
Scire facias is an adUon^ and requires a 
new warrant of attorney 1648, j 
If a defendant may plead in abatement 
of a fcire facias j that there b another 
: terreteOant not watned 1 a 5 

Non-tenure cannot be pleaded by a de- 
fendant to a fcire facias upon a judg- 
meht in a perfonal a^ion 125^ 
If a tenant for years may be retutned 
terretenant to a fcire facias in a pet- 
fonal a^ioh ibid, 

A defendant can only plead as to the 
lands that he is returned tenant of 

ibid* 

A fcire facias on a judgment dpOn a 
verdi^ after the diefendant’s deatli 
by 1 7 Car* 2. r. 8. tnuft be general 
* • 1280 

The court may give cofts on a fc&e 
facias aftqf plea pleaded, but not 
damages occ^me diiatmms 1 5^4 

See Adminiftrator> Baron and 
feme, Demurrer, Error^ 
Execution, Pleadings Ri^- 
turn, Variance, Venue, 

Seamen's wages. See Admi- 
ralty. 

Services. 

Suit to the court of the manor to Bb 
held twice a year may be claimed in 
an avowryi without preferibing in 
the court, and it ihall not be taken 
to be the court baron 862 

Sec Manor. 

Settlements. Sec ♦Poor, Va- 
grants. 


Sewers. Sec Mandamus#^ 

Sheriff.. See ExecutionJ Fees, 
Jufticcs, Return. * 

Ships. Sec Admiralty. . 
*Skhdch 

ifr. H* is a jaedite^ and is for bring- 
• ing in the prince of Wales and po- 
pery, kc* aftionable, being fpoken 
, . of a juftice of peace, &c; Piige,% i « 
Word^l are aiflipnabte, that charge a 
man with evil inclinations 813 
y* jB« iloie rhy box-wood^ aiflionable 

. 959 

You are a whore, and keep a mao to 
lie with you ; not adionable . 1004" 
In cafe for words, whereby the plaintin 
‘ loft her marriage with N* evidence 
cannot be admitted of a lofi of n 3 ar<^ 
riage with another perfon 1007 
Words potential denoting an done, 
are actionable 1183 

That a iuftice of peace is a rafeal, be* 
fpoken of the etecution of hit office, 
alienable 1369 

You are a cheating old rogue, be. 
ipoketi generally, not a^ionablc 

He is a forty fellow, be* he com- 
pounded his debts, bck f^ken of a 
^ ffadelTman^ actionable 1480 

See Cofts, Good behaviour, 
Indiftmcnts, Prohibition. 

Soldiers. 

An adiobs lies for arreftlng a foldier 
againft the mutiny *ad| and the ihe- 
fiif may return, that the defendant 
is lifted . 1 ai|i6 

Stwps. 

An adiiiitttsc. of £vc baffidTes nufl 
hare five fiaiapi • * i«|45 

Staple. 

Id debt upon a fiatnte fiapte snifib 
averred, that one of the parttea wa 
3 Ii anu 


Voi: n. 
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$, merchant tbe time of the debt 
cohtraded • Pa^e 8i^ 

Statute and adlions iipoi^ fta- 
, tutc. 

Atcrmcnt iii ihc words of an aft, fuffi- 

cient 764 

Debt: hpoo a pfenal Aatute arifing in 
Miadlefcici may be brought by a 
common informer hi B, Pi, 

a fubfequcnt ftatute may be 
comprehended witliiri tbe ijaeanirig 
of m precedent oaS 

A ote JifWbates a penalty, a thoictv 
10 the iufoirner, the crown' Aiail 

ha\L‘ the /hole, where there is t)0 

infoniur 10,^ S( 

'StaUites - hat a'rrn ^ments, 

on the ch:d/er)p,e of tho do 

n ot c 'c ten d ^0 li 10 Li og \ 0 1 

It is not the having •tore'’, in hh enf* 
tody, hat there being found in iiis 
' ruftody, thru i-i tht ofFcncc created 
bv w 10 ^/"V/A 3, c» 41. againft 
ling ft'jres 1105 

bu!; . t'v/brd, becaufe the ftatute 
. iJh , L‘d iis made 6 Will* 3. when 
was living ‘X224 

B , midc of wood ?»!! but the 
i . tnh, are wobclcb tut t ons within 
th- fhiutc 10 ^ir WjU: 3. €* 2. 

1276 

R^^ollnlo: r; oi tl f j;‘?dge?on the ftatufc 
5 1(^1 'jrny to baiiktuprs 12,78 

A co.iimon li'^hnii. r flinli pay cofts* 
notwithflaacbag the fuit was car/ied 
on for the benefit of a corpovaiinrt 
inilrled to the penalty 1333 

A ftatute requires contra/ls for ftock 
to be regiflcicd with fhe name of the 
perfiin foi whofo bcnciic they were 
inaclc ; a regijter with iiu entry, this 
is for rny benefit, &:c. is fullicient 

, 1350 

Sbe Accefibry, Bankrupts, 
Corapofition, Con^i<5tions, 
Deeds, Decf-ftealing, De- 
^jartiwc,* Forgery, Fonii and 
fubdance. Frauds, Hackney 
coaches, Indiftments, La- 
bourers, Parliament, Pre- 
muni re. 

Suit of court. See Services. 


rincij>al Maitirs 

Suttinioni. , 

Hurt be averred in a r*,tmp m 

daKus, wliere the party, is deprived 
, foracontejnpt %e 

A fuiii^non*,nced not be.njentiontd in 
• . f " sEjuftiws where, they hatVe 
yiirjldij^i^h ,* but >f tbey-prbceed 
. iuminoning tl^e patty, it is 

I punjih»ible by jn'rotniaition 14O7 

See Mandamus, 

" ‘ r ’ ' I . . ’ 

Sunday* See £icapei 
. ^ Surplufage. 

Ef quhdidmjittdmm ajirmetm at th« 
cod of a plifa of a relfcafe of errors, 
rejctSlcd as fhrplnfage IC34 

.Where ot /ciUcti may be rc- 
. jffled as iurplqfage iiiiz, uijj 

See fniliftmencs, Vcrdii'il:. 

.Sweanng. See Con-vL^ions. 


See Devi/e, Difeonti- 
. nuance, Eftates, KftoppeL 

Tenant? in common. See Joiiv 
tenants. , 

: .. Tendel*. 

PliiintiflT cannot proceed for de- 
magesv after laking" the monoy 
tendred out'of cqurt ^ 774 

Tender and. rtfufai amounts to pay- 
' ment ' ' ■ ’ ’ ' ’^154 

r'T''* 

I ime. 

In 'ejeSfment 1)y original the demife, 
f were' Uid upon the efToin day, 
. a$d held \ycif 87a 

A irmn of age the day before bis 
birth 'day logfi 

In coven.mt the plaintiff alleges thrU 
after the defeent to hii», feiheet fudi 
a day,^/ pis^ decern ajinoi' ufthtto 
ekpjos^ the defendant permitted the 
tengnents 
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tenements to be out of rcpuir ; the 
ct p$r Jrem annos was rejected as re- 
pugnant 0 ® # Pa^e iii 6 

The court wilf take notic;^ of the be* 
giaaiog and end of moveable terms 

•• . 1557 

See Bills of exchange, Date, 
ixpoTition. 

' Tithes. 

Prohibition defied after fentence to 
flay a fuit for tithe of faggots, on 
fiiggc(Jion that they were cut from 
the liumjjs of old trees, bccaufe that 
matter had not been pleaded in the 
fpiritual court 835 

Barren land, to be exempt from tithes, 
mu ft be fo fi^apte naii&a 99 1 

See Ejeftment, Modus, Pro • 
hibition. 

Touts temps prift. Sec Dower, 

T rades. 

Juf^Ices of peace have not power to* 
take an indidlmtnt for exercifing a. 


Traverfe; 

That A. was r/V<r leg ft/ me ftjifed f<| 

^ fee fuch a day, and granted a oopy- 
hold 5 naught P^ge 9^ 

In a replication to a pica of a rcleafe of 
errors, a tr;*verfe, th«nc ii was ^ r<> 
kale of the crrfcrs in that juii^ment^ 
is ill ^<^54 

Mutter of record cannot be traverfed 

Good matter aliedged in the induce- 
rnept to a traverfe cannot be taken 
adviyxtagc of ibiJm 

If Je injuria fua propria ahfque tali mufz 
be a good replication to a juftifica- 
cion ofalale of adiftrefs 148:^ 

See Ndirie, Pleading- 
Treafon. 

Afpecial verdid finds againft a prifoner 
that he was prefent among traitors^ 
hallowing, yet if he is not found 
CO confenting, he is not guilty 

iTre^. See Convidions. 
Trefpafs, 


trade not having fertred apprentice, uxarmfuamraputt 8io 

* *« ■ • l or breaking hi* clofe, et htrhtm ptdir 

If a cuftom to reftrain men not frw, amhuhindc ccnfumpjitf necnon arlor 

from exereijng tlieir trades, can be j'urdmt, tr.^ -r^rekmet divetfu 

good in any other corporation befida ^ ,'oWntuandoj judg- 

London . e j tnent for the pian-.iifi' after verditSt, 

.Indidment for ufing the trade of a nitr- / the cutting me 11 ecs did not 

chant-taylor qualhed, becauJe not a/ Ug continuance - 825 

trade within '.he ftatuie Trefpafs for hunting in his warren, 

^The trade of a umfirefs not taken to continuando divers cTubui et vkibus' 
• be out of the ftatutc ibid, held good 97^ 

Baron >and feme cannot be jointly in* "^jjere a trclpafs is laid widi a tontinu- 
difled for eaercifing a trade, !£{. be* improperly, evidence of one Caa 

caufe it is the CKcroife ofthehuf- only can be given ’ . 977 

band, and the wife's qualification rj ft armis may be omitted fine# the 
■will qualify the hulband 1248 ftatute that takes away the M/w/t/r- 

A bond given upon , an agreement to hvK not con^pacem 985 

take a fervant, with condition that pleading to an impetfonraent includes 
the fervant lhali not ufe the trade an arreft,Vnd omitting the naming an 

within half a mile of the obligee^s arreft makes no difcontilu^icc i x^o 

houfe, or of any other houfe tltat the Trefpafs againfi two ; one lets judgment 
pbligce, &£. may remove to, held by default, the other juftifies nn-. 

good,; the breach beiag affigned as jer a licence, .and has a verdia ; the 
to the houfe mentioned in the con* judgment .fhall bearr^ed as againlt 
diti^ T •r^ the other '1 1372 

See Certainty, Indiaments. One 
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. One who has a right to entdr into his 
, neighbour's yard, fixes a fpout lo 
his lioOfe there, which does damage j 
,trefpafs does^ not lie, but cafe Pa^e 

W&ere the defendant jnO-ifie s for a way, 
and the plaintiff replies extra *i}iam ; 
he have full cQihi though the 
damages be under 40J. 1444 

A defendant juflifies under procefs as 
bailiff of a court, and the^procefs 
fee out as direded to the bailiffs of 
the borough 

See Baron and feme, Certain- 
ty, Departure, DiftrefSj ’Ex- 
pofition, Felony, Form and 
, fubftance, Indictments, In- 
tendment. 

TriaL 

Cannot b<: by pr^vifo again ft the crown 

1830 

An indi<ftnf)eot renu^ved by the profe- 
cutor cannot be carried to trial by 
the defendant without leave of the 
court ' ibid. 

In replevin, quare impedit^ and attach- 
Tiient upon prohibition either party 
may proceed to trial 1084 

A tabs de circumjianulus canr?ot be 
granted upon the venire 1170 

Ar^orney or not, is triable by the re- 
cord ' U73 

A nial \^hcrc the action was laid, and 
ijot where the j/I ji ariics, held well 
1212, 1214 

' fecurity, wlio defends a caufc at his 
own cxpcnce, is not IntitUd to coUs 
tor not proceeding to irial 1 1 1 
In what cafes there rnay be a new iiial 
after a trial at bar 1 

A verdict let alide, beCcUifc a iuror 
chalienged upon the principal panel 
- was fworn upon ihe iMa 1410 
W ii cn a venire facias tie novo fliall go in 
a capital cafe xygy 

Set; Certiwari, Contempt, in- 
dictments, Verdict. 

Trover. 

AVJierc a former recovery in ajuvipfit 
niuy be pleaded in bar in trover J 2 17 


See Adminiftrator, Bail, Carrir 
cr, Certainty, Mafter }in4 
fervant. t ' < * 


Vagrants. 

a NE juftice <jannot by 12 Ann. 
25. fend a vagrant to the place 
of his fettlement Page 1360 

See Jndiftments. 

Variartce. 

In a feire facias upon a recognifancc 
the condition i$ itt out to be, that 
the defendant fliall give notice of 
trial profecutori et eius clerico, on 
oyer it is, aui ejus cUrlco ; a material 
variance 757 

Power to make leafes declared upon 
generally, and the power given in 
evidence has reflritftions 795 

Writ of error quafhed, becaufe directed 
major i aldcrmannis et vicecomitihiis 
civitatis BtifloU and the record re- 
moved ‘was before the mayor and 
conflablcs of the ftapje • 819 

Certiorari to remove convi^Slions for re- 
moving foreign fait, will not remove 
a conviction for removing fait gene- 
'lally H20 

A writ of error of a plea intr, G. et 
\ Jacohitm IValler, and the record re- 
turned is Capit, fac. WalltT) riova^ 
rlance S94 

Where a bond is dated at a place be- 
yond fea, the want of that date in 
the decKaraiion may be pleaded in 
abatement 1043 

Writ of error upon a judgment on a 
feire facias quaftied, becaufe it was 
fuper quoddaui Lrtvt iiq/lrum^ and the 
fcj'e facias was a writ of tiic late king 

1145 

A writ of error was quaftied bccaulc 
loquele per hillam^ where it fliould 
have been pet heve dt pnvileg'io \ 1 70 
Declaration mjrovet de equis^ and the 
evidence is of geldings, no vaiianc-.; 

1 201) 
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Vhere the. writ contains more or lefs 
than the count, it muft be abated 
• , Page 1209 

Writ of erft)r. quafl^d for a variance in 
the fum of the debt / 1220 

Variances between a dijtringas and the 
^indiiflmcnt over-ruled, becaufe ac- 
cording to precedents 

See iSbnds, *Error, Trefpafs. 

• 

Venue. 

A releafe of errors pleaded without a 
venue is ill, and amounts *0 a con- 
feflidn of errors 1 005 

Want of a venue it aided by pleading 
over 1040 

Want of a venue of a fadl that is only 
laid in aggravation of dutnages is 
immaterial 1042 

Matters touching the perfon may be 
pleaded without a venuc^ as privi- 
lege of attorney, or alienee in abate- 
ment# ^243 

On an indi(flmcnt for not returning a 
juftice*s warrant the venue need only 
come from the place where the no« 
gledt was, without regard to where 
tlie warrant was made 6r executed 

Want of venuC) or an ill vennef aiefcd 

by verdift 1214 

The clerk of the alTizc may lay his 
adlion in Middlefex, and the veriUe 
fliall not be changed / 

Venue changed into CheJ^er 141^ 

The aiTignment of a bail-bond may 
laid in another county than where 
thearrellwas 1455 

Hu /band and wife bring a feire facias 
on a judgment recovered by the wife 
dum fola^ there need be no place 
named where the marriage was had 

5ee Abatement, Convidici^.^ 
Privilege. 

Verdift. 

Vill aid a defc<Jlive averment of the 
ind^rfement of a bill exchange 

810 

Vant of attornment in debt for rent 
aided by verdict b i r 


A verdiA finds that there is fuch a ma« 
nor but that for twenty years there 
hath been but one freehold fuitor ; 
it lhall not be intended that tlje ma- 
nor is deftroyed, but that the fervi- 
ces are fufpended Page 064 

A jury may find againft the adraiffion 
of the parfie% where the iBatter is 
within the iffue 864 

If the jury in a fpecial verdi(fl find the 
* iffiie, all that they find afterwards is 
furpiufage 865- 

It is not neccfhiry to find the life of a 
tenant for life, as in a plea 999 

An atlminillrator, made by a particu- 
lar ordinary, recovers execution in a 
feire facias, and after ekgit exccutcdl 
brings eje( 51 ment, and on drawing up 
the fpccial verdift the fault of thd 
commilTion of adminiffrator did not 
appear ; the court refufed to fet it 
right, bccaufc the obje 61 ion was not 
made at the time of drawing up the 
verdid ^^37 

A verdld cannot be falfjfied in the 
point tried by the i/Tue in tail ioyo 
In cafe* upon an agreement that the 
plaintiff was to buy for the defend- 
ant ail the plumbs he could, the 
plaintiff fhews that he brought fo 
many ; the want of averring, that 
tliey were all he could buy is cured 
by verdid io6r 

A verdid that finds but paft of the 
matter in iffue is ill, and a venire 
facias de novo ihall go for the whole 

1521 

See Bills of exchange. Certain-*^ 
ty, CopyJiold, Deeds, Form 
and fnbftance. Intendment, 
Judgments, Latin, Murder, 
'freafon, Trelpafs, Trial, 
Venue. 



Tlieir pOM^er of coi;fetrii|g degrees 

r • 

If the courts will take notice, that 
couns of the uoirerfities proceed ac- 
cording to the civil law 1344,1347 
Void and Voidable, See Dif- 
continuaace,* Return, 

Ufes. 
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Ufes. 

Tlie in\v?nticrfl of them 799 

A feoifincht or rckafe may be pleaded, 
wfehout /hewing that they were to the 
• ufe of the feoffee, £3?^. boi 

S* confe);§ to the ufc of himfelf for 99 
years if he fo long live, remainder 
to for 25 years, remainder to the 
heirs of the body of 6?. no ufe will 
refult to 5. for his life, add tl\e re-* 
mainder tg the heirs of his body, is 
void 

Pbwer ^t eujluy que tife before the.fta- 
tute 876 

Sof .Devife, Difcontinuance. 

See Indiftments. 


Wager of law. 

D oes «ot lie in Mnwy where a 
charter concerning land is de- 
manded , 992 

Warrants. 

Ifa warrant of a juftice of peace need 
be returnable at a time and ’place 
certain 1 195 

The conft<ible may keep the warrant 
for his own juffification, but mull 
make return of what he has done 
upon it 1196 

judge’s warrant cannot be executed 
after his conniiifEon is determined 

1513 

See Averment, Attorney, Con- 
liable, Deer- Healing, Juf- 
tices, Scire facias^ 

Warranty, 

Of goods may be before the tie, or at 
thf fale, l)Ut(^not after 1 1 20 

Way, 

An action lies for /lopping the plain- 
tiff’s vay, without Ihcwing his title 

1093 


Indictment again ft a pari/hy ‘for that 
the highway was very foul, and,,fo 
narrow that the peopje ^uM not 
pafs, naughtj^ for not /Hewing fhat 
it was out oftepair Page 1169 
Incroachin^ upon a highway draws the 
charge of repairing it 11 76* 

The appointment of the (5 x day-work 
upon the highways by 22 b* 23 
Car. 2. c. I7,"iriuft Ipccify the par- 
ticular days . 858 

See Bridges, Certainty. 

Wills. 

Ateftamentary fchedulc, without wit- 
‘ ne/Ics or an executor, declared a 
will 1282 

Witnefs examined to prove the tefta- 
tor's intent 132^ 

Wine. 

A merchant importer cannot fell wine 
by the gallon to be drank in another 
houfe without a licence 1421 

Witnefs. 

A woman cannot be admitted an evi- 
dence to prove her marriage with a 
man that is living 752 

In tiover ipv a bill of exchange, the 
perfon who carried it to the defend- 
ant indbrfed blank was iheld a good 
yitne/'s 871 

cafe for negligently fleering his /liip, 
X&c. the pilot is no witnefs for the 
\ defendant 1007 

A perfon to v/hom the thing in demand 
is made over as a fccurity among 
other things which are a fufficient 
fccurity without it, cannot be a wit- 
nefs 1 008 

A man who conveys lands may be a 
witnefs againft his title, but he is 
not compellable ' 

After a witnefs has been examined to 
a title in chancery the li^nd defeends 
to him, his depofition carvnot be read 

1008 

Trnftees, who had purchafed lands, 
admitted to prove the value of them, 
notwithftandifg the objection,* that 
it was to difeharge themfelves of 
breach of trufl; 1 166 

Oa 






